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Page 1

State of Flinois, | Thivd Grand Hivisiew,

SUPREME COURT, )  XPRI. TERM, X. D. 1864.

. 7]).-\-\"71»l7) Sl-I:\).'. ET AL,
VS,
WILLIAM PETTES AND NATHANIEL INGALS.

ERROR TO TAZIEWITLL.

In this case the defendants, Pettes and Ingals. filed their bill against
David and Abraham Shay, alleging that one John A. Jones, in 1856, was
the owner of several tracts of land in Tazewell county, which he sold and
conveyed unto Abraham Shay, who then paid part of the purchase money.
and intended and designed to mortgage hack the same land unto said Jones
to secure the residue of the purchase money, and that by accident and mis-
take in drawing said mortgage, the northeast quarter of the northeast quar-
ter of section seven was left out of the mortgage, and the northeast quarter
of the southeast quarter of section seven was inserted in its stead; and
charee that Abraham Shay never had title to the northeast quarter of the
southenst quarter of section seven; and defendants allege that, on the 25th
day of January, 1860, a balance heing due on said mortgage, said Jones filed
his Il in chancery in the Tazewell civeuit court, to foreclose, and obtained
a decree requiring Abraham Shay to pay it in thirty days, and alleging
that Shay failed to comply with the decree, and that the master in chan-
cery, in April. 1860, sold the land mortgaged unto John A. Jones, and
among the rest the novtheast quarter of the southeast quarter of section
seven, for $257 45; that a certificate of purchase was executed to Jones,
who assigned it to defendants Pettes and Ingals; and that Shay and no
one else redeemed the land ; and that, on the 22d of July, 1861, the Mas-
tor execuated a deed to said Pettes and Ingals; and they aver that neither
they nor said Jones ever knew of said mistake in the mortgage until after
the exccution of said deed, and allege that the mortgage ought to be cor-
rected and made to vead northesst northeast instead of northeast southsast;
and allege that David Shay claims some interest in said premises, but allege
that he knew, when he acquived his interest, that it was intended to in-
clude the northeast quarter of the northeast quarter in said mortgage,
instead of the northeast quarter of the southeast quar.er, and pray re.
lief, and that Abraham and David Shay be vequired to answer under oath,
amd Lhat the -mortgage be corrected, and that the sale of the northeast
quarter of the southeast quarter be set aside, and that A. Shay be com-
pelled to pay $257 45 and interest, and in default, that the northeast
quartér-of the mortheast quarter be sold and the proceeds applied to the
payment of said $257 45, &e., and for injunction to vestrain A. and David

ﬁ’yﬁ Shay from selling, &e., and for general relicf.

Page $.

]

Mortgage, exhibit A.

Certificate of purchase, exhibit B., and order for injunction.

#/3 Tnjunction bond. Injunction and service, August 14, 1861.
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(2)

David Shay answered under oath, admitting the ownership and sale
from Jones to Abraham Shay at the time alleged, put denies personal
knowledge of any indebtedness from A. Shay to J. A. Jones, and denies
that he ever was advised of any attempt and intention to execute a mort-
gage on the northeast quarter of the northeast quarte-, as alleged, or any
omission or mistake in executing the mortgage or acknowledgment on rec-
ord, and calls for proof, and denies that any wmistuke occurred in drawing
the mortgage, to his knowledge or belief; and knows nothing of A. Shay’s
want of title to the northeast quarter of the southecast quarter, as alleged,
uor of any balance due 25th January, 1860, as alleged, but admits he was
notified of the proceeding to foreclose the mortgage, and of the sale of the
land named, under the decree, but not ot the deed, except by the allegation
of the bill, nor of the assignment of ‘he certificate of purchase, nor of the
ignorance of either Jones or defendants of any alleged mistake, and calls
for proof, but admits his interest in the northeast quarter of the northeast
quarter, and avers that, in 1859, he traded other lands with A. Shay for
the land named in the bill, in the northeast quarter of section seven, and
took possession of it, and delivered possession of the other lands to A. Shay,
and conveyed to A. Shay said land, and A. Shay conveyed to respondent
the land in said northeast quarter of section seven, and he had since held
it and made valuable improvements thereon, and wholly denies all knowl-
edge previous to such purchase and conveyance to him of the land, of any
intention or design of A. Shay to mortgage or to have mortgaged the said
northeast quarter of the northeast quarter aforesaid to said Jones instead of
the northeast quarter of the southeast quarter, as alleged in said bill, or
that it was the design so to do as he knows or believes, and denies posi-
tively all other allegations in the bill.

Defendants filed a general replication to this answer of David Shay.

Complainants then presented the deposition of J. A. Jones, who testified
that he was the owner of the land in question, on the 21st day of January,
18506, and sold it to A. Shay, who paid one-third cash, and was to pay the
residue in one and two years, and took a mortgage at the time of sale to
secure the deferred payments, and the understanding was that the mort-
gige was to be upon and entirely cover all three of the tracts of land which
witness had conveyed to said A. Shay, and if the mortgage was upon any
other tract of land than that deseribed in the deed, it was not so intended ;
that Shay never gave him but one mortgage ; that he had two or more con-
versations with David Shay about the transactions of Abraham Shay with
witness, and he alleged that Abraham Shay had enough other land, without
making that purchase of witness. David seemed to know all about the
land, and deemed the purchase imprudent. Witness understood from both
the Shays that David Shay was to or would help to make the deferred
prymaents, and witness is led to believe that both the Shays were impressed
with the conviction that the mortgage included all the land conveyed hy
witness to Abraham, from the fact that both disliked and objected to wit-
ness' forecelosing of the mortgage. The witness does not mean to allege
that there was any collusion between the Shays, or that David Shay had
any interest, present or prospective, in the matler, other than for his broth-
er’s welfare in saving the properly mentioned or intended to have been in
suid mortgage.

Abraham Shay testified for complainants, that he mortgaged eighty acres
of land that he hought of John A. Jones, to him. He bought at the same
time three forties and paid for one down, end only intended to mortgage
the cighty not paid for. The forty I did not mortgage, I sold to my
brother David. I did not intend to mortgage all the land I owned, and
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never went with David Shay or alone to Pettes and Ingals to redeem the
land. I never had any title to the northeast quarter of the southeast quar-
ter of section seven, town 22, range 5. Jones madc a deed to three forties.
I gave him a mortgage at the same time; I can’t remember what T paid
down on the purchase.

C. W. Clark testified for complainants, that he knew the land in contro-
versy, and heard David Shay say that there was a mortgage on the land
that Abraham was to pay, and that if Abraham did not pay it, he (David)
would have to pay it, and that Abraham would get none of the land, nor
of the land he (David) had traded to him for it. Did not hear the Shays
say how much land was on the mortgage.

S. R. Crosby testified for complainants, that he knew the parties and
the land in controyersy; heard Abraham Shay say he had bought the land,
but knew nothing about the mortgage ; heard David Shay say his brother
had bought it, and he had taken it into his possession. Christian Schwartz
has possession of the southwest quarter of the northeast quarter, and plain-
tiffs have possession of both the other tracts. Schwartz holds of Pettes
and Ingalls. The northeast quarter of the southeast quarter is farmed by
Peter Griffin.

The court, on the hearing of evidence shown, decreed that the mortgage
be corrected as prayed for, and that the word zorth be placed there instead
of south, and that the northeast quarter of the northeast quarter be included
and subject to said mortgage instead of the northeast quarter of the south-
east quarter; and that, in 20 days from the adjournment of the court,
Abrabam Shay pay to complainants $257 45, and ten per cent. interest
from the 21st of April, 1860 ; and that in default, the northeast quarter
of the northeast quarter of section seven aforesaid, be sold, and that in de-
fault of redemption by A. Shay or his representative, his or their title
thereto be vested in the purchaser, and that, after being duly acknowledged
and sold, the proceeds of the sule be applied, first, to payment of costs, and
then the debt aforesaid, and the residue unta said defendants.
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STATE OF ILLINOIS, SUPREME COURT,

Olivd Grawd Divigion,
April Term, A. D. 1864,

DAVID SHAY, [MPLEADED,
VS,
WILLIAM PETTES AND NATHANIEL INGALLS.

BRIEF FOR PLAINTIFF IN ERROR.

In this case, the complainants below allege-that there was a mistake made
in drawing a mortgage from A Shay to onc J. A. Jones, who, being the
owner of the land intended to be mortgaged, sold: it to said A. Shay, who
paid one-third cash, and intended to cxecute the mortgage on all of the
land sold to secure purchase money, but omitted the 40 in controversy ;
that without noticing the mistake, Jones foreclosed the mortgage on the
land described in it, purchased the land so described, and assigned the cer-
tificate of purchase to complainants, none of whom knew of the mistake
until after a deed was executed, when it was discovered the tract in con-
troversy was not in it, and they file their bill to correct it, and for velief:
And except the fact that Jones originally owned all the land, and sold and
conveyed it to A. Shay, the plaintiff in error, David Shay, denies under
oath every other material allegation in the bill.

A. Shay neither answers nor is defaulted. But s to. David Shay, com-~
plainants filed to his answer a general replication, and thus the cause stood
at issue. ;

To entitle complainants to vecover, they should have made proof of all
the material allegations in their bill. 2 Daniel’'s Ch. Prac., 973.

Jones, who testified for complainants, was their assignor, and interested in
the title to the land he understood he was selling and assigning the certifi-
cate for, to them, when he assigned it to them, and which they purchased
of him and understood from him they were getting when they paid him for
it. He therefore was improperly permitted to testify. Ie was interested
in their recovery in this case, otherwise he would be liable to them on his
implied covenants of title to the property sold, or liable in action on the
case in the nature of a deceit on his untruthful representations, when he
sold the certificate of purchase to them, that it contained the land he orig-
inally sold to Abraham Shay, whether he at the time knew it did nat con-
tain it or not. See 3 John., Ch. R. page 375.
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But Jones does not show that David Shay, before he purchased the land,
knew of the mistake, if there really was a mistake, (see his testimony, page
18 of record,) nor is this fact, or the debt itself, shown to be existing by
any other witness. The mortgage itself is made an exhibit, but no note
described in it is shown to the court. A mortgage unsupported by the
note is not sufficient to warrant a foreclosure, unless the non-preduction of

the note is clearly and satisfactorily accounted for. 20 Ills., Lucas vs.
Harris, 170.

The bill prays for a decree against Abraham Shay, who was served with
process, made no answer, and no default was had against him ; and yet the
decree is rendered against him, to pay $257 and interest in 20 days, or the
land be sold. Abraham Shay owed the note if anybody owed, and was
principally liable for the debt. Complainants, by examining him as a wit-
ness against David Shay, have by strict law precluded themselves frons
having a decree against either. See 2 Daniel's Ch..page 1039 ;. 5.Page’s R..
Bradley vs. Good, page 636.

But the testimony of Abraham Shay, who is called by complainants; not
only corroborates. the: answer of David Shay: as to-his ownership, but shows

positively that there was no» mistake- in making the mortgage, and no-de-
sign or intention to mortgage: the forty acres that is-in:controversy, and he-
only intended to mortgage 80" acres of the 120" which he' purchased of

Jones. See his testimony, page 20'record; and abstract.

No testimony in the cause, even though' the-court should hold that it

~was properly received in the case, shows that David,Shay, before he pur-

chased the land in controversy of his brother Abrabwm,knew that Abraham
Shay had ever intended to mortgage that tract of land for any sum to any
person, much less to Jones; and, although Jones had s mortgage on other
parts of the land, he clearly had none on. this;-and: Shay swears it never
was his intention to mortgage the forty he. paid for, and which he sold tq
his brother David. David Shay positively, denies all knowledge of a mort-,
gage on this tract. Abraham’s testimony shows it never was dope. or in-.
tended to be mortgaged by him:  The denials of“ the apswer. under. opth,
should be overcome by more: than one. witness; yet, in, this. case, not one.
positively contradicts. it, for-Jones only- says “he is led: to believe” that the
Shays kuew it was infended to mortgage. See Jones™ testimony, Abstract,
page 18. This is not sufficient. But the evidence for complainants, weak
as 1t is, is clearly improperly received; and thongh all of it is insufficient
to warrant a decree, that on which they must rely ought to be. excluded.

For these reasons the decree in the cause is manifostly unsnpported by
the evidence in the cause; is a positive wrong to David Shay, who pur-
chased the land withoul any knowledge of any incumbrance on the part in
controversy, and cannot justly be visited with the alleged mistakes and
carclessness of others, even if the alleged mistakes were positive facts
proved in the case. The cause ought to be reversed, and the bill dismissed.

B. S. PRETTYMAN, Attorney for Plaintiff.

o
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State of Ylineis, | Thivd Grand Jivision,

SUPREME COURT, ) XPRIL TERM, X.D. 1864.

DAVID SHAY, Et AL.
TS,
WILLIAM PETTES AND NATHANIEL INGALS.

ERROR TO TAZIKWIILIL.

Sl s

In this case the defendants, Pettes and Ingals, filed their bill against
David and Abraham Shay, alleging that one John A. Jones, in 1856, was
the owner of several tracts of land in Tazewell county. which he sold and
conveyed unto Abraham Shay, who then paid part of the purchase money.
and intended and designed to mortgage back the sime land unto said Jones
to secure the residue of the purchase money, and that hy accident and mis-
take in drawing said mortgage. the northeast quarter of the northeast quar-
ter of section seven was left vut of the mortgage, and the northeast quarter
of the southeast quarter of section seven was inserted in its stead; and
charge that Abraham Shay never had tiile to the northeast quarter of the
southeast quarter of section seven; and defendants allege that, on the 25th
day of January, 1860, a balance heing due on said mortgage, said Jones filed
his bill in chancery in the Tazewell eivenit court, to foreclose, and obtained
a decree requiring Abraham Shay to pay it in thirty days, and alleging
that Shay failed to comply with the decree, and that the master in chan-
cery, in April. 1860, sold the land mortgaged unto John A. Jones, and
among the rest the northeast quarter of the southeast quarter of section
seven, for 8257 45; that a certificate of purchase was executed to Jones,
who assigned it to defendants Pettes and Ingals; and that Shay and no
one else redeemed the land ; and that, on the 22d of July, 1861, the Mas-
ter executed a deed to said Pettes and Ingals; and they aver that neither
they nor said Jones ever knew of said mistake in the mortgage until after
the execution of said deed, and allege that the mortgage ought to be cor-
rected and made to read northeast northeast instead of northeast southeast;
and allege that David Shay claims some interest in said premises, but allege
that he knew, when he acquived his interest, that it was intended to in-
clude the northeast quarter of the mnortheast quarter in said mortgage,
instead of the northeast quarter of the southeast quar er, and pray re.
lief; and that Abraham and David Shay be vequired to answer under oath,
and that the mortgage be corrected, and that the sale of the northeast
(uarter of the southeast quarter be set aside, and that A. Shay be com-
pelled to pay $257 45 and interest, and in default, that the northeast
quarter of the northeast quarter be sold and the proceeds applied to the
payment of said $257 45, &e., and for injunction to restrain A. and David
Shay from selling. &e., and for general relief.

Mortgage, exhibit A.

Certificate of purchase, exhibit B., and order for injunction.

*/3  Injunction bond. Injunction and service, August 14, 1861.
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David Shay answered under oath, admitting the ownership and sale
from Jones to Abriham Shay at the time alleged, put denies personal
knowledge of any indebtedness from A. Shay to J. A. Jones, and denies
that he ever was advised of any attempt and intention to execute a mort-
gage on the northeast quarter of the northeast quarter, as alleged, or any
omission or mistake in executing the morfgage or acknowledgment on rec-
ord, and calls for proof, and denies that any wistake occurred in drawing
the mortgage, to his knowledge or helief; and knows nothing of A. Shay’s
want of title to the northeast quarter of the southeast quarter, as alleged,
nor of any balance due 25th January, 1860, as alleged, but admits he was
notified of the proceeding to foreclose the mortgage, and of the sale of the
land named, under the decree, but not of the deed, except by the allegation
of the bill, nor of the assignment of the certificate of purchase, nor of the
ignorance of either Jones or defendants of any alleged mistake, and calls
for proof; but admits his interest in the northeast quarter of the northeast
quarter, and avers that, in 1859, he traded other lands with A. Shay for
the Iand named in the bill, in the northeast quarter of section seven, and
took possession of it, and delivered possession of the other lands to A. Shay.
and conveyed to A. Shay said land, and A. Shay conveyed to respondent
the land in said northeast (uarter of section seven, and he had since held
it and made valuable improvements thereon, and wholly denies all knowl-
edge previous to such purchase and conveyance to him of the land, of any
intention or design of A. Shay to mortgage or to have mortgaged the said
northeast quarter of the northeast quarter aforesaid to said Junes instead of
the northeast quarter of the southeast quarter, as alleged in said bill, or
that it was the design so to do as he knows or believes, and denies posi-
tively all other allegations in the bill.

Defendants filed a general replication to this answer of David Shay.

Complainants then presented the deposition of J. A. Jones, who testified
that he was the owner of the land in (uestion, on the 21st day of January,
1856, and sold it to A. Shay, who paid one-third cash, and was to pay the
residue in one and two years, and took a mortgage at the time of sale to
secure the deferred payments, and the understanding was that the mort-
gilge was to be upon and entirely cover all three of the tracts of land which
witness had conveyed to said A. Shay, and if the mortgage was upon any
other tract of land than that described in the deed, it was not so intended 3
that Shay never gave him but one mortgage ; that he had two or more con-
versalions with David Shay about the transactions of Abraham Shay with
witness, and he alleged that Abraham Shay had enough other land, without
making that purchase of witness. David seemed to know all about the
lundi, and deemed the purchase imprudent.  Witness understood from both
the Shays that David Shay was to or would help to make the deferred
pityments, and witness is led to believe that both the Shays were impressed
with the conviction that the mortgage included all the land conveyed hy
witness to Abraham, from the fact that both disliked and objected to wit-
ness' foreclosing of the mortgage. The witness does not mean to allege
that there was any collusion between the Shays, or that David Shay had
any interest, present or prospective, in the matter, other than for his broth-
er'’s welfare in saving the property mentioned or intended to have been in
said mortgage.

Abraham Shay testified for complainants, that he mortgaged eighty acres
of land that he hought of John A. Jones. to him. e bought at the same
time three forties and paid for one down, and only intended to mortgage
the eighty not paid for. The forty I did not mortgage, I sold to my
brother David. I did not intend to mortgage all the lJand I owned, and
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never went with David Shay or alone to Pettes and Ingals to redeem the
land. I never had any title to the northeast quarter of the southeast quar-
ter of section seven, town 22, range 5. Jones made a deed to three forties.
I gave him a mortgage at the same time; I can’t remember what I paid
down on the purchase.

C. W. Clark testified for complainants, that he knew the land in contro-
versy, and heard David Shay say that there was a mortgage on the land
that Abraham was to pay, and that if Abraham did not pay it, he (David)
would have to pay it, and that Abraham would get none of the land, nor
of the land he (David) had traded to him for it. Did not-hear the Shays
say how much land was on the mortgage.

S. R. Crosby testified for complainants, that he knew the parties and
the land in controversy; heard Abraham Shay say he had bought the land,
but knew nothing about the mortgage ; heard David Shay say his brother
had bought it, and he had taken it into his possession. ~Christian Schwartz
has possession of the southwest quarter of the northeast quarter, and plain-
tiffs have possession of both the other tracts. Schwartz holds of Pettes
and Ingalls. The northeast quarter of the southeast quarter is farmed by
Peter Griffin. '

The court, on the hearing of evidence shown, decreed that the mortgage
be corrected as prayed for, and that the word norék be placed there instead
of south, and that the northeast quarter of the northeast quarter be included
and subject to said mortgage instead of the northeast quarter of the south-
east quarter; and that, in 20 days from the adjournment of the court,
Abraham Shay pay to complainants $257 45, and ten per cent. interest
from the 21st of April, 1860 ; and that in default, the northeast quarter
of the northeast quarter of section seven aforesaid, be sold, and that in de-
fault of redemption by A. Shay or his representative, his or their title
thereto be vested in the purchaser, and that, after being duly acknowledged
and sold, the proceeds of the sale be applied, first, to payment of costs, and
then the debt aforesaid, and the residue unto said defendants.
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STATE OF ILLINOIS, SUPRENE COURT,

Chivd Grawd Division,
April Term, A. D. 1864.

D ATD IS H AT e D e,

S
WILLIAM PEITES AND NATHANIEL INGALLS.

BRIEF FOR PLAINTIFF IN ERROR.

In this case, the complainants below allege that there was a mistake made
in drawing a mortgage from A Shay to onc J. A. Jones, who, being the
owner of the land intended to be mortgaged, sold it to said A. Shay, who
paid one-third cash, and intended to execute the mortgage on all of the
land sold to secure purchase money, but omitled the 40 in: controversy ;
that without noticing the mistake, Jones foreclosed the mortgage on the
land described in it, purchased the land so described, and assigned the: cer-
tificate of purchase to complainants, none of whom knew of the mistake
until after a deed was executed, when it was discovered the tract in con-
troversy was not in it, and they file their bill to correct it, and for velief.
And except the fact that Jones originally owned all the land, and sold and
conveyed it to A. Shay, the plaintiff in error, David Shay, denies under
oath every other material allegation in the bill.

A. Shay neither answers nor is defaulted. But as to David Shay, com-
plainants filed to his answer a general replication, and thus the cause stood
ab issue.

To entitle complainants to vecover, they should have made proof of all
the material allegations in their bill. 2 Daniel's Ch. Prac., 973.

Jones, who testified for complainants, was their agsignor, and interested in
the title to the land he understood he was selling and assigning the certifi-
cate for, to them, when he assigned it to them, and which they purchased
of him and understood from him they were getting when they paid him for
it. Ie therefore was improperly permitted to testif y. He was interested
in their recovery in this case, otherwise he would be liable to them on his
implied covenants of title to the property sold, or liable in action on the
case in the nature of a deceit on his untruthful representations, when he
sold the certificate of purchase to them, that it contained the land he orig-
mally sold to Abraham Shay, whether he at the time kuew it did not cone
tain it or not. See 8 John., Ch. R. page 375.
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But Jones does not show that David Shay, before he purchased the land,
knew of the mistake, if there really was a mistake, (see his testintonty, page
18 of record,) nor is this fact, or the debt itself, shown to be existing by
any other witness. The mortgage itself is made an exhibit, but no note
described in it is shown to the court. A mortgage unsupported Dy the
note is not sufficient to warrant a foreclosure, unless the non-produetion of
the note is clearly and satisfactorily accounted for. 20 Ills. Lueas vs:
Hanrris, 170.

The bill prays for a decree against Abraham Shay, who was served with
process, made no answer, and no default was had against him; and yet the
decree is rendered against him, to pay $257 and interest in 20 days, or the
land be sold. Abraham Shay owed the note if anybody owed, and was
principally liable for the debt. Complaimants, by examining him as a wit-
ness against David Shay, have by strict law precinded themselves from
having a decree against either. See 2 Daniel’s Ch. page-1039 ; 5 Page’s R..
Bradley vs. Good, page 636.

But the testimony of Abraham Shay, who is called by complainants, not
only corroborates the answer of David Shay as to his ownership, but shows
positively that there was no- mistake i making the mortgage, and no de-
sien or intention to mortgage the forty acres that is in: contreversy, and he

only intended to mortgage 80 acres of the 120 which he purchased of

Jones. See his testimony, page 20 record; and abstract.

No testimony in the cause, even though the: court: should hold that it
was properly received in the case, shows that David: Shay, before he pur-
chased the iand in controversy of his brother Abraham, Jknew that Abraham
Shay hul ever intended to mortgage that tract of land for any sum to any
person, much less to Jones; and, although: Jones had a mortgage on other
purts of the land, he clearly had none on: this; and Shay swears it never
was his intention to mortgage the forty he paidifor, and which he sold to
his brother David. David Shay positively denies.all knowledge of a mort-
gage on this tract. Abraham’s testimony shows it never was done or in-
tended to be mortgaged by him. The denials of the answer under oath
should be overcome by more than one witness; yet, in this case, not ane
positively contradicts it, for Jones only says “he is led to believe” that the
Shays knew it was infended to mortgage, See Jones’ testimony, Abstract,
page 18.  This is not sufficient. But the evidence for complainants, weak
as it is, is clearly improperly received; and though all of it is insufficient
to warrant a decree, that on which they must rely ought to be excluded.

For these reasons the decree in the cause is manifestly unsupported by
the evidence in the cause; is a positive wrong to David Shay, wha pur-
chased the land without any knowledge of any incumbrance an the part in
controversy, and cannot justly be visited with the alleged mistakes and
carclessness of others, even if the alleged mistakes were positive facts
proved in the case. The cause ought to be reversed, and the bill dismissed.

B, S. PRETTYMAN, Attorney for Plaint_gf.
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