


STATE OL %g%%NOIS»}SS. @he People of the State of Jllingls,
To the Sheriff of the County of W Greeting .

%J}té{uﬁ[‘,, In the record and proceedings, and also in the rendition of the judgment

of a plea which was in the Gov/l CowsConto] v L levo Sout of Bootl —
County, before the Judge thereof, between [f/f}/m. Fr i e

plaintiff, and /%751/1//4:‘% Q. W&M/l Y- /4/&0%?/1 /a%,\w ol il | GL T

-

defendants , it is said that manifest error hath intervened, to the injury of the said

/él‘-'—/A. 5
as we are informed bym complaint, the record

and proceedings of which said judgment we have caused to be brought into our Su-
preme Court of the State of Illinois, at Ottawa, before the Justices thereof, to correct

. 5 . o PO 1
the errors in the same, in due form and manner, according to law; LH}?!‘;‘FB#;%*

'+ ) ﬁba&«%%iﬁ: sa,iﬁ/»//m%/ﬂ,%’ %m,; Lecun ez
v S cord hiniinn, and Hanl? F Frial amdo A’//ZI&«;)
Winra, Kerirs o) o 52d fotron it el coceasd e
o o S0ld Joho Friifo cdeecalli Thoctme e

@ ommand 3.} o1, That by good and lawful men of your County, you oi\}é—hqtice to the said

Mo F i, Helew MNeeoy, Woriew FMeeox Pl

B et T Loy il 4

Mﬁiﬁ be and appear bem the 3! ustices of our said Supreme Court, at Hie-remt— !
torm af said Coust, to-bo halderat Ottawa, in said Statc, en the feet Fuesday after the- |
thiggl Mendey - Apudb mewt to hear the records and proceedings aforesaid, and
the errors assigned, if /ft—:/? . shall see fit; -and further to do and receive what said

Court shall order in this behalf; and 1ave, you then there the names of those by whom
you shall give the said Newry ot T It He Leol He ey, anen ey, Fest

A, Hewry Tl e bree P

notice, together with this writ.

A@itness, The Hon. JOHN D. CATON, Chief Justice
of our said Court, and the Seal thereof, at Ottawa,
this e e Ph day of 77 in the
Year of Our Lord One Thousand Eight Hundred
and Fifty-2ztace «

G A

Clerk of the Supreme Court.
Ly fo 73 Pt Do sy
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Printed by Jamoson & Morse, 14 La Salle St., Chlcago.
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SUPREME COURT.

THIRD GRAIND DIVISIOIN.

APRIL TERM, 1859.

M. O. WALKER, )

v8

WALTER 'LAFLIN. LA EERAL ERON (Cocis Sonypa Conmion

l Coxrox PLeas.

and A/ virs of
JOHN FRINK, Dec'd. |

This was a bill filed by John Frink against M. O. Walker and Walter

Laflin, for a partition.

The Dbill charges that in the year 1839, Frink and Charles K. Bingham
purchased jointly of the U. 8., lots 16, 17 and 18, in block 9, Fort Dear-
born addition to Chicago, for which a patent duly issued to them, dated
1st November 1839, whereby Frink beeame possessed of an undivided

half.

3 -That on 1st June, 1840, Frink and wife conveyed to Walker the undi-

Tl e QO vAet «—lx/;_”"bvfdfzd one halt.of said lots 1.6, 17 and 18‘ excep.ting. and reserving tl.lc. un-
U o divided one third part of said lots, by virtue of which deed one undivided

N v Foe % third part of the original undivided half of said lots which belonged to
' said Frink, and the title thereto passed to said Walker, and he became
vested with, and entitled to one sixth part of the whole of said premises;

Frink of one undivided third, which he still retains and holds in fee.

That Bingham conveyed one. third of said lots to one William Fowler,
who conveyed to one Walter Laflin, who now holds the same and claims

title thereto in fee.
That Walker has acquired and now holds title to the remaining two,

c"" . .
“¢hirds of the original half of said Bingham of said lots, which makes
the whole interest of said Walker in said premises, the undivided

) A oOne half thereof.




That Frink has been desirous of making a partition of said lots between
said Walker, Laflin and himself, according to their interest therein, and
has so requested them, but they refused to do so, though said lots are
divisible. '

The bill expressly waives the oath of defendants in answer.

The bill prays that commissioners may be appointed to make a parti-
tion of said lots hetween the said parties, according to their respective

interests therein.

At the end of the bill an exhibit is made of a patent issued by the
United States to John Frink and Charles K. Bingham, dated 1st Novem-
ber 1839, for lots 16, 17 and 18, Block 9, in Fort Dearborn addition to

Chicago.

Axswer oF M. O. WALKER.

He denies all the rights and interests of the said parties complainant

and his defendant to the said land in said bill mentioned, are truly stated
and set forth in said bill, and he avers that he is owner of the whole of

said land.

e denies that said complainant, or said Laflin, has any vight title or
interest in or to said lots and lands, but on the contrary alleges that he is
sole owner in fee simple of said lots and lands.

e denies all unlawful combination, wherewith he is by said bill
charged.

ANsWER OF WALTER LAFLIN.

He admits that the rights and interests of said parties complainant and
defendant, in and to said lands mentioned and described in said bill are
truly set forth and stated in said bill.

Heavers that he obtained his title to said lots of land, as stated in said
bill, by deed from said Fowler, who purchased of said Bingham."

He submits to such decree as the court may make, either for a portion
of said lots, or for a sale thereof, or of such parts thercof as shall not be
divisible without injury to the parties.




DECRETAL ORDER.

John Frink having produced a patent from the United States for said
premises, to himselt' and Bingham, bearing date 1st Nov., 1839, and it
appearing {rom admissions of solicitors of said Frink and Laflin, said
‘Walker’s solicitor not objecting. That Irink had conveyed to M. O.
Walker, the undivided one half of said premises, except one undivided
third part of said lots, No. 16, 17 and 18, Block 9, Fort Dearborn addi-

tion to Chicago.

And the said Walter Laflin having produced a deed dated June 2d,
1846, from said Bingham and wife, to onc William Fowler, for one un-
divided sixth part of said lots, and a deed from said Fowler and wife,
dated June 2d, 1846, to said Laflin, for said undivided sixth part of said
lots. The Court found that said Laflin was and is owner, and scized of
one undivided sixth part of said lots.

And it appearing from admissions of Solicitors of said parties that said
Walker became owner, and is possessed of one undivided half of said
lots; It was ordered and decreed that James II. Rees, Flavel Mosely,
and Paul Cornell, be appointed Commissioners to malke partition of said
premises among said owners, according to their respective interests
therein, to wit :—To John Frink, onc third; to Walter Laflin, one sixth
and to M. O. Walker, onc half,

RerorT oF COMMISSIONERS.

The Commissioners made a partition of said premises, and assigned
to each of said parties his share by metes and bounds, as follows, to
wit:—

To said M. O. Walker

That part of said lots beginning at North East corner of lot 16, at in-
tersection of Wabash Avenue, and alley in rear of saidlots ; thence West
on North line of said lots, to North West corner of lot 18, thence South,
on West line of 1ot 18, one hundred and sixty nine feet to Randolph St.,
thence East on South line of lot 18, 20 feet, thence North in a line paral-
lel with West line of said lot 18, one hundred fect; thence East in a line
parallel with North lines of said lots, to the East line of lot 16, on
Wabash Avenue ; thence North on East line lot 16, sixty-nine feet, to
the place of beginning.

To said Walker, that part of said lots, beginning on South line of said
lots on Randolph St., at a point twenty feet East of South West corner




of lot 18 ; thence North on a line parallel with West line of lot 18, one
hundred feet; thence East on a line parallel with North line of said lots
twenty-two feet ; thence South on aline parallel with West line of lot 18
one hundred feet to Randolph Street; thence West on South line of said
lots, on Randolph Streets, twenty-two feet to place of beginning.

To said John Friuk, that part of said lots beginning at a point on South
line of said lots, on Randolph Strects, forty-two feet from South West
corner of lot 18, running thence North on a line parallel with Westline
of lot 18 onc hundred feet; thence East on a line parallel with North
line, of said lots, twenty-seven feet and four inches, to the East line of
lot 16 on Wabash Avenue; thence South on East line of lot 16, one
hundred feet to South East corner of lot 16, at intersection of Wabash
Avenue and Randolph Streets ; thence West on South line of said lots,
twenty-seven feet and four inches, to beginning.

To said Laflin, that part of said lots marked 2 on the annexed plat.

Said shares are marked out and described on plat hereto annexed, and
made part of this report. Said I'rink’s share being nunbered 1 on said
plot, Laflin’s 2, and Walker’s 3 and 4.

M. O. WALKER.

W. LATLIN. M. O. WALKER.

22

|

199 GLP 69

RANDOLPH ST.

J. FRINK.

| 927 4-12 ft,

WABASH AVENUE.

DECREE OI' COURT.

The Court ordered and decrced that said report of Commissioners be
ratified and confirmed. That the title to that part of said lots in said re-
port mentioned, page 20, above described as follows: Begirning at a
point on the South line of said lots, &e., be vested in John Frink, freed
and discharged of and from all claim and interest of said Walter Laflin,
and M. O. Walker, and of all persons claiming by, through or under them

or either of them.




That the title to that part of said lots in said report mentioned, page
23, above, described as follows; Beginning on South line of said lots
&e., be vested in Walter Laflin, free and discharged of and from all claim
and interest of said Jobn Frink and Martin O. Walker, and of all per-
sons claiming by, through, or under them, or cither of them.

That the title to that part of said lots in said report mentioned, page
19 & 20, above, described as follows: Beginning at the North East corner
of said lot, sixteen &ec., be vested in Martin O. Walker, free and dis-
charged of and from all claim and interest of said I'rink and Laflin, and
of all persons claiming by, through, or under them, or cither of them.
And that the said parties hereto each pay onec third of the cost of this

suit.
Arripavit or M. O. WALRKER.

Affiant states that on the 21sf of November, 1840, William Fowler
filed his Bill in Chancery in Cook County Circuit Court, against John
I'rink and this affiant, said Fowler in said bill alleging that he was enti-
tled as partner with said Frink and this affiant to a joint interest “with
them in certain property, real and personal, acquired Dy the firms of
Irink & Bingham, IFrink & Trowbridge, and Frink & Walker; and at
time of filing said bill, claimed by said Frink and afliant. Said Fowler
claimed to be entitled to the undivided one sixth part, not only of profits
and partnership property claimed and owned by said Frink & Walker,
but also of lots 16, 17 and 18, Block 9, IFort Dearborn Addition to Chica-
go. Said claim was in general terms, under a general claim to partner-
ship property, without designating said lots by number or particular des-
cription. Said Fowler claimed to be recognised as having been a partner
with said Frink, Bingham and affiant, and claimed that an account be
taken between said parties, not only as to partnership transactions, but
also asto all joint interestsin real estate, including said claim of one

sixth in and to said lots.

That said Frink filed his answer to said bill in July, 1841, and on the
91st November, 1841, affiant filed his answer to said bill of said Fowler,
both answers denying claim of said Fowler to one sixth, or any other
interest in partnership transactions, effects, or real estate, and afterwards
testimony was taken in said cause by said complainant and said defend-
ants, and it was brought on to be heard before the Court, when a decree

was entered as follows to wit:

That said Fowler had been, and was, a partner in the firms of Frink &
Trowbridge, Frink & Bingham and Frink & Walker, for a time in said
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decree specified, and that said Fowler was jointly interested to the extent
of one sixth interest with said Frink and affiant, in partnership profits
and property, real and personal, acquired by said firms of I'rink &
Trowbridge, Frink & Bingham, and Frink & Walker, and that said
Fowler had remained a partner in said firms doswn to the time of filing
said bill; and that said Fowler was entitled to an account of the transac-
tions of said firm, in whatever name, from 1st January, 1838, to the
filing of said bill ; and 'Wm. II. Brown, as Master in Chancery, was
directed to take and statc an account of all transactions of said partner-
ship, under the different styles by which the same had been known, from
the 1st January 1838, down to filing of said bill.

And said Wm. II. Brown did take an account of said transactions, and
real and personal estate, and made a report thereot to said Circuit Court,
charging said afliant and said Frink with value of said lots, and allowing
to said Fowler a said sum in said report specified, and said sixth of said
lots, which said sixth was, during pendency of said suit, held in the name
of said Binghanm, until June 2d, 1846, when said Bingham conveyed it
by quit claim deed to said Fowler, said deed purporting to be made for
the consideration of one dollar, but really was made without consideration
other than Fowler’s claim to said land.

That upon 2d June, 1846, Fowler deeded said sixth of said lots, to
Walter Laflin, without consideration other than antecedent indebtedness.

That Laflin had notice of pendency of said suit in Chancery, between
said aftiant, Frink and Fowler, and of claim of Fowler to said sixth of'said
lots ; and of proceedings in said suit, ir. relation to said sixth, at time

deed was made.

That whole amount reported by said Brown as due to said Fowler, as
partner, does not exceed Four thousand dollars, principal and interest, to
date, and in taking said account and making said report, said Brown cred-
ited to Fowler the value at the time of all the real estate owned by firm
including said lots, and this affiant’s costs in said suits exceeds the amount

reported due to Fowler.

That affiant paid to Brown over one thousand Dollars for services, as .
Master in taking said accounts, and making report.

That said Master’s report has been withdrawn from the files of the
Circuit Court by counsel of said Fowler, and cannot now be found.

That Walter Laflin has commenced in United States Cireuit Court for
the Northern District of Illinois, an action of cjectment to recover the




sixth part of said lots, and that said cause has been tried and a ver-
dict found in favor of said Laflin, and against this affiant; and, that this
affiant intends to have a new trial, and expects to settle the title to said
sixth part of said lots, by final decree in said suit.

That affiant claims to be owner of one undivided third part of said lots
claimed by said Frink, in this proceeding for partition, by virtue ot sub-
mission to arbitration by said Frink and afliant of all disputes, controver-

sies and partnership transactions.

That by award of said arbitrators the one third of said lots claimed by
said IFrink, as well as the one sixth, claimed by said Laflin were awarded
to said affiant, subject only to such adjudication as might be had in
said Chancery suit between said Fowler, I'rink and affiant, which award
is in full force at the present time.

That said suit has been pending more than ten years, that several thou-
sand dollars have been expended by afliant in preparing cause for trial,
&c., that said suit is still pending, and no final decree has been entered
therein, and this affiant could not litigate in this proceeding for partition,
his right to said sixth of said lots, without encountering large expense in
investigating the subject of the suit between Fowler, afliant and Frink,
which has been settled except by entry of final decree in said cause,
said affiant Deing advised Dby counsel that this proceeding for partition
would not be decided until the title to said one sixth of said lots could be
settled in.said ejectment suit, and by final decree in Chancery suit now
pending between said Fowler, affiant and Frink. And affiant did not
expect that said Commissioners would be appointed until he could obtain
a final decree in said Chancery suit.

That at the time answer was filed in this proceeding, affiant’s counsel
were not informed of the proceedings had in said cause, between said
TFowler, affiant and Frink, sufficiently to enable them to ascertain what had
been done. The bill, answer, and Master’s repor t were not to be found
in files of Court, and affiant was not then advised of the fact that while
TFowler was recovering the value of said sixth, in said Chancery suit, his
grantec was likely to recover said sixth by this proceeding for partition.

SurrLEMENTAL AFrFIDAVIT oF M. O. WALKER.

Affiant says that he is onc of the defendants in the cause entitled
«John Frink ». Martin O. Walker, and Walter Laflin.” That at the
February term, 1856, of this Cook County Court of Common Pleas, a fi-
nal decree of partition was made in said cause, on report of Commission-




ers. That at April term of said Court, this affiant entered his motion,
based upon his affidavit, to open said decree and the confirmation of said
S e : . : .
Commissioner’s report ; and that this afiant might have leave to file an
amended answer in said cause, which said motion remains undisposed of ;
that this affiant for the further sustaining his motion, makes this further
aflidavit.

That in September, 1852, affiant and John Frink had submitted to an
award of all their disputes and controversies, arising out of their partner-
ship transactions, under their different firin names, by Wm. H. Brown,
Wm. Vernon, and Ephraim C. Stowell, as arbitrators ; and they, in pur-
suance of said agreement, investigated and determined all said matters ;
and on the 28th of April, 1853, made and published an award of said
matters, which said award is presented as an exhibit, marked “ A.”

That in pursuance of said award and the ratification thereof] said John
EFrink executed and declivered to atfiant, on the 9th May 1853, a full re-
~ lease from all claims of every kind, growing out of the partnership busi-
ness of Frink and Walker, and Frink, Walker & Co., existing prior,

and up to the date of the rzlease, which is presented as exhibit “B”.

That said Frink and wife, on the 9th May, 1853, made and delivered
a deed of conveyance to this affiant, of all their intercest in and to all pro-
perty, real and personal, claimed and held by Frink and Walker, that
constituted the subject of controversy between one Wmn. Fowler, and the
late firm of Frink and Walker, and I'rink, Walker & Co., and releasing
to affiant, all benefit that may arise to said firms from said controversy,
a portion of said property consisting of said lots mentioned in this peti-
tion, said deed is presented as exhibit “C.”

That since first affidavit, a final decree has been had in the canse, be-
tween Wm. Fowler, Frink and affiant, in the Circuit Court, wherein it

is ordered by said Court, that affiant shall pay to Fowler, the suin

of twenty-five hundred dollars, or the balance that remains unpaid to
said Fowler of that sum according to stipulation between affiant and
TFowler, in full discharge of all Fowler’s interest in and to one sixth part
of the property in the bill in said cause mentioned, as the said Fowler
owned and was entitled thereto, on the 21st November, 1840, and that
said Fowler convey to said afiant by Warrantee deed his interest in lots
16, 17 and 18, described in the petition in this cause, and all other pro-
perty he held as partner of said Frink and affiant, on the 21st November,
1840, and in case of failure by said Fowler, Lemuel C. P. Freer, was ap-
pointed commissioner to make such conveyance, and further ordered that
upon affiant’s securing o said Fowler the balance of said twenty-five




hundred dollars, all the interest of said Fowler, in and to the real pro-
perty in said decree described, and all his right title and interest in, and

to the personal property, rights, credits and effects of said firm and all

right of account of; to, and for the capital, stock and profits, belonging to

said several partners, or to said complainant, as a partner should cease

and pass to, and become the property of thisaffiant. Said decree is pre-

sented as exhibit * D.”

Afliant says that a portion of the property claimed by said Fowler, in
said above mentioned cause, the title to which has been vested in affi-
ant, by said decree, is the same interest in lots 16, 17 and 18, in the pe-
tition, in this cause, alleged to be in said Walter Laflin, and assigned to
him by the commissioners, and which said Laflin in his answer claimns
to have purchased from said Fowler, since commencement of said suit
in Chancery, in Circnit Court.

Afliant further says, that he made the former affidavit in support of
said motion hereinbefore mentioned, on 20th February, 1856, and left the
same in the hands ot Henry I'rink, his attorney, to be filed in this cause,
together with such motion as his attorney might base thereon, to sct
aside the decretal order and report of the commissioners, which was prior
to the confirmation of the report of Commissioners by the Court, and at
same term at which said order was made. Affiant supposed that said
affidavit, and a motion, was immediately filed, but has ascertained that
same was not filed until 24th April, 1856, during the succeeding term;
that his attorney delivered the same to the judge for examination, and
the same was mislaid until the day of filing same, and motion based
thercon, and was then found in possession of the judge. That said judge
had intimated, to hisattorney, that the case should remain as it then stood,
and that affiant should have a further hearing, but not at that time, as
the judge was leaving the city for a time. That at time of filing said
affidavit and motion, application was made to the Court for leave to ile

the same, nunc pro tunc, as of the proceeding term; that suchleave was
granted, but by mistake, no entry of such leave was made by Clerk of
Court, and the records, and papers don’t show that it was granted.

That the premises have, all the time, remained in his possession, and
he supposed that further proceedings were to be had before entering final
decree, according to information given him by Henry Frink.

Exnmsir “A.”

Recites that differences existed between John Frink, and M. O. Walker,
as to their partnership concerns, said partnership existing at different




hundred dollars, all the interest of said Fowler, in and to the real pro-
perty in said decree described, and all his right title and interest in, and
to the personal property, rights, credits and effects of said firm and all
right of account of, to, and for the capital, stock and profits, belonging to
said several partners, or to said complainant, as a partner should cease
and pass to, and become the property of this affiant. Said decree is pre-
sented as exhibit * D.”

Afliant says that a portion of the property claimed by said Fowler, in
said above mentioned cause, the title to which has been vested in affi-
ant, by said decree, is the same interest in lots 16, 17 and 18, in the pe-
tition, in this cause, alleged to be in said Walter Laflin, and assigned to
him by the commissioners, and which said Laflin in his answer claims
to have purchased from said Fowler, since commencement of said suit
in Chancery, in Circuit Court.

Afliant further says, that he made the former affidavit in support of
said motion hercinbefore mentioned, on 20th February, 1856, and left the
same in the hands of Henry I'rink, his attorney, to be filed in this cause,
together with such motion as his attorney might base thereon, to sect
aside the decretal order and report of the commissioners, which was prior
to the confirmation of the report of Commissioners by the Court, and at
same term at which said order was made. Affiant supposed that said
affidavit, and a motion, was immediately filed, but has ascertained that
same was not filed until 24th April, 1856, during the succeeding term;
that his attorney delivered the same to the judge for examination, and
the same was mislaid until the day of filing same, and motion based
thercon, and was then found in possession of the judge. That said judge
had intimated, to his attorney, that the case should remain as it then stood,
and that affiant should have a further hearing, but not at that time, as
the judge was leaving the city for a time. That at time of filing said

affidavit and motion, application was made to the Court for leave to file

the same, nunc pro tunc, as of the proceeding term ; that suchleave was
granted, but by mistake, no entry of such leave was made by Clerk of
Court, and the records, and papers don’t show that it was granted.

That the premises have, all the time, remained in his possession, and
he supposed that further proceedings were to be had before entering final
decrec, according to information given him by Henry Irink.

Exnmsir “A.”

Recites that differences existed between John Frink, and M. O. Walker,
as to their partnership concerns, said partnership existing at different




times, since 1st June, 1840, and under the names of Frink and Walker,
and Frink, Walker & Co; that said Walker assumed to own the interest
of Curran Walker, in late firm of Frink, Walker & Co., which said firm
was dissolved on or about the year 1844. That said Frink and Walker
mutually agree that Wm. H. Brown, Ephraim C. Stowell, and William
Vernon, shall determine all their controversies of whatever sort, growing
out of their partnership dealings, either alone or in connection with
others, and shall détermine the interest and relation of each, in all part-
nership, and joint property and assets, in whatever name held, and order
the conveyance and transfer of the same onc to the other, as they shall
deem just, and what liabilities each or either shall pay, or what indem-
nification one shall pay to the other, &e. That said award may be made
a Rule of Court, and judgment and decree may be entered by and in the
Cook County Circuit Court, in the premises, ordering and decreeing the
performance of said award in all things, the same asif the said award had
been the decree of said Court, in an original suit thercin between said
parties, provided that said award shall be ready to be delivered to said
parties or such as shall desire the same on the 29th April, 1858.

AWARD OF ARBITRATORS.

Tirst as between John Frink, and M. O. Walker, Curran Walker
was a nominal partner in the firm of Frink, Walker & Co., in the busi-
ness of carrying the United States Mail, in the state of Illinois, and other
states, and that the respective interests of said parties were in equal pro-
portions of one third cach; that said business commenced 1st June, 1840,
and ended in 1844, at which time the firm of Frink, Walker & Co. was

dissolved.

Second.—That M. O. Walker, was the owner of two thirds of the cap-
ital stock of said firm ot Frink, Walker & Co., (said two thirds being
eight thousand dollars), and John Frink was the owner of onec third of
said stock. That said John Frink, and M. O. Walker, in the yecar 1844,
after the dissolution of the firm of Frink, Walker & Co., commenced
the business of carrying the United States mail, in the state of Illinois,
and other states, as equal partners, and continued said business up to
1st April, 1847.

Third.—That as between said Frink, and M. O. Walker, M. O.
Walker was entitled to a credit for capital stock, paid in for himself and
for said Curran Walker, and for an equivalent to him for any risk run
in giving a bond, hereinafter mentioned, in penal sum of §50,000, to said
Frink; and therefore said Walker is allowed a credit for such capital
stock, and as an equivalent for said risk, of the sum of twelve thousand

dollars.




Fourth.—That M. O. Walker, shall, in ten days from the confirmation
and acceptance of this award, enter into, execute, and deliver to said
Trink, a good bond in the sum of fifty thousand dollars ; conditioned that
M. O. Walker shall save said Irink, his heirs, &c., harmless from any
claim that Curran Walker may set up, either against said firm of Frink,
Walker & Co., or said Frink, as well as to save said Frink harmless
from any damages and costs on account of the claim of William Fowler.

Fifth.—That the said firm of I‘rink and Walker are indebted in the
aggregate in the sum of $29,400 81. That said M. O. Walker shall pay
the following debts :—

An indebtedness upon five promissory notes made by I'rink, Walker
& Co., payable to M. O. Walker, viz:—

One note for - - - - - - - §400 00
Two notes for (each,) - - - - 300 00
One note for - - - - - - . 500 00

all bearing date the 28th May, 1840, and one note dated 1st June, 1840,
for $4,948 00, and all interest and cost, that has or may accrue thereon;
and a note made by Frink and Walker, to R. K. Swift, payable at the
office of Duncan, Sherman & Co., for the sum of $5,000 00, dated Maxrch

19, 1853.

Sixth.—That John Frink, shall pay of theindebtedness of the firm of Frink
& Walker, the following debts, viz:—-One note given by Frink & Walker,
for §3,500 00, dated about 17th April, 1853, payable at Chicago, toge-
ther with the interest thercon. A note Ly Frink and Walker to A.
Guernsey, for §1,476 88, dated March 19, 1853. A Note, or Bill of Ex-
change, to Branch Bank of Indiana, at South Bend, payable at New
York, for $5,000. A Note by Frink and Walker, to A. G. Iess, for
$1,900. And also that he pay to the firm of John Frink & Co. a balance
of account due from Frink and Walker, about $743 90.

Seventh.—That M. O. Walker shall have of the personal cffects of
said firm the following notes and accounts, viz:—Two notes from M. O.
Walker, to Wm. Vernon, for $3,666 67, each dated January 29, 1853.
Two notes by said Walker, in like manner, one for §1,800 34, and one

for $1,008 33, both dated February 11,1833. A note from B. Fiteh, for
$4,000, dated December 2, 1852. A note from B. C. Johnson, for $31+
41, dated October 1, 1852. Four notes by trustees of Baptist Church of
St. Charles, for $100 each, dated Jan. 10, 1851; a note from Warren
TForbes, for $150 00; a note by Rosswell Wilder, for $220 66; a note by




0. C. Parmley, for §216 36, and a balance due on order made on John
Frink & Co., by said Parmley, for $198 08 ; a balance of account against
L. P. Sanger, about ¢1,000 00; all the balance of amount due I'rink &
Walker up to 1st May last, for property at corner of Lake and Dearborn
Streets, in Chicago, which are not stated in the account between them
a steam engine, stored at Peru, Illinois, together with the iron chest,

and office furniture, belonging to Irink & Walker.

56 Eighth.—That John T'rink shall have: a claim held by said firm
against Joseph Brown, of about $10,000; and money now in hands of
said Frink, to the amount of $1,000; and said I'rink is directed to release
unto M. O. Walker, his interest in the above claims and assets awarded
to said Walker, and said Walker shall release his interest in the claims
and meneys awarded to said I'rink, within ten days after the confirma-
tion of this award, and if either party has collected any part of the de-

mand above awarded to the other, the amount so collected shall be paid

over to the other, with interest, upon demand.

57 Ninth.—That said M. O. Walker, shall have, and possess, of the Real
Iistate of said firm, as follows, viz:—Lots 19, 20, 21, 22, 23, 24, Block

9, Fort Dearborn addition to Chicago, excepting all buildings on said

lots.
The E. & of S.E. L Sec. 35, T. 29, N. R., 3 E,,
“W.% S.E. I See 35 T.29,N.R.,3 E,
“«W.+ S.E.% Sce. 5, T.28 N.R., 4 E.,
Fraction 2 of N.E. & Sce. 2, T. 28, N. R,, 3 L.,
S.W. 1 See. 35, T. 29, N. R., 3 E,,

the N. & of lot 4, Block 18, in West Joliet, in Real Estate, known as Jo.
Daviess house and iease in the city ofGnleim, Illinois. Lot 67, Com-
merce Street, Galerna; one halt lot 66, Commerce Strect, Galena; a
barn at Peru, a barn at Peoria, Ills.,, and 36 shares in property of firm
of John Trink and Co.; and that said I'rink execute, and deliver to said
Walker, Deeds of Conveyance to said property, and procure a release of
his wife’s dower to said lands, within ten days from the confirmation of

this report.

58 Tenth.—Of the rest of the lands and tenements belonging to said
Irink and Walker, partition shall be made, and said Trink, and said
Walker, shall hold them in severalty, as follows, viz.:—Walker shall

59 have, and possess, Lots No. 17, 18, 19, and 20, BP’k 98, in School section
addition to Chicago ; lots 1, 2, 3 and 10, Block 37, East Rockford ; S.W. 4,
Sec. 1, T. 40, N. R. 8, E., in Cook County ; undivided 4, N.E. 4, S.E. 1,
See. 24, T. 2, R. 1, 20 acres; N.W. 4, S.W. 1, See. 19, T. 2, R .1, Grant




O. C. Parmley, for §216 36, and a balance due on order made on John
Trink & Co., by said Parmley, for $198 08 ; a balance of account against
L. P. Sanger, about 1,000 00; all the balance of amount due Frink &
‘Walker up to 1st May last, for property at corner of Lake and Dearborn
Streets, in Chicago, which are not stated in the account between them;
a steam engine, stored at Perun, Illinois, together with the iron chest,
and office furniture, belonging to Frink & Walker.

Eighth.—That John Irink shall have: a claim held by said firm
against Joseph Brown, of about $10,000; and money now in haunds of
said IFrink, to the amount of $1,000; and said Frink is directed to release
unto M. O. Walker, his interest in the above claims and assets awarded
to said Walker, and said Walker shall release his interest in the claims
and meneys awarded to said Irink, within ten days after the confirma-
tion of this award, and if either party has collected any part of the de-
mand above awarded to the other, the amount so collected shall be paid
over to the other, with interest, upon demand.

Ninth.—That said M. O. Walker, shall have, and possess, of the Real
Iistate of said firm, as follows, viz:—Lots 19, 20, 21, 22, 23, 24, Block
9, Fort Dearborn addition to Chicago, excepting all buildings on said
lots.
9N 1R B3 08,

9, N. R, 3 E.
8, N.R., 4 L.

The E. § of S.E. L Sec. 35, T. 2
“W.4  S.E.1 Sce. 35, T.2
“W.4 SE. L See. 5, T.2
2 of N.E. & Sce. 2, T. 28, N. R, 3 E,,
S.W. & See. 35, T.29,N. R., 38 E,,
the N. & of lot 4, Block 18, in West Joliet, in Real Estate, known as Jo.
Daviess house and icase in the city ol'Gnlcim, Illinois. Lot 67, Com-

b
)
)

IFraction

merce Street, Galera; one half lot 66, Commerce Strect, Galena; a
barn at Peru, a barn at Peoria, Ills.,, and 36 shares in property of firm
of John Frink and Co. ; and that said I'rink execute, and deliver to said
Walker, Deeds of Conveyance to said property, and procure a release of
his wife’s dower to said lands, within ten days from the confirmation of

this report.

Tenth.—Of the rest of the lands and tenements belonging to said
I'rink and Walker, partition shall be made, and said Irink, and said
Walker, shall hold them in severalty, as follows, viz.:—Walker shall
have, and possess, Lots No. 17, 18, 19, and 20, BI’k 98, in School section
addition to Chicago ; lots 1, 2, 3 and 10, Block 37, East Rockford ; S.W. 1,
Sec. 1, T. 40, N. R. 3, E,, in Cook County ; undivided %, N.E. 4, S.E. 4,
Sece. 24, T. 2, R. 1, 20 acres; N.W. 4, S.W. 4, See. 19, T. 2, R .1, Grant




County, Wisconsin, 87.79 acres; house, lot and barn, at Benton, La
Fayette County, Wisconsin; lots 1 & 2, Block 87, Madison, Kane Co,
Wisconsin ; the S.W. 1, S.E. %, Sec. 27, T. 85, N. R. 8, 40 acres.
The W. 4 of W. &, S.E. 4, Sec. 27, T. 385, R. 8, 40 acres.
“ E. 38SW.%4 - = Lok 80
“« W.3SW.1, - D ¢ o« g0
« E. 3+SE. %, ’ 80
“« W-3E. 3S.E.: =i B 40
“ W.3E.ZN.E. L - - 33 40
“ S.partof S. I N.E. - - 15 5
“ E.3ofE.iN.E. - - 33 40
Also part of S E. £+ - - - - 4 4 10
in the county of Kendall, State of Illinois. /

it

L
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+

And the said Frink shall have and possess the N.E. X of W. } of S.E.
I, Sec. 11, T. 42, N. R. 6 E., situate in Kane County, Illinois, 240 acres;

the lots and lands in” Janesville, County of Rock; Wiconsin, viz:—6 feet
in width of South part of lot No. 2, Block 43 ; lot 8, in Block 43, except
so much as is occupied by E. V. Whiton’s office ; the lots 1, 2, 8, and 4,
being 16 rodsin front, on River Street, and 8 rods on each side, in Smith,
Baily and Stones’ addition to Janesville.

Any other lands held by them in common, or jointly, shall continue to
be so held by them, subject to such partition as they themselves may
malke.

Eleventh.—That M. O. Walker, shall have, hold and possess 121 shares
of the stock of the firm of John Frink & Co., including the 36 shares be-
tore mentioned; and that John Frink shall have 79 shares of said stock;
and M. O. Walker shall surrender the certificate of ownership of said
stock to the Secretary of the firm of John Frink & Co., that he may can-
cel same, and issue to said Walker & Frink certificates of ownership ac-
cording to their respective shares.

Twelfth.—Any personal property, debts, choses in action, and monies
not herein awarded to either party, shall be equally divided between
them, and any debts, or demands outstanding against them, shall be
paid by said Walker and Frink in equal proportions, 4 each.

Thirteenth.—Said John Irink and M. O. Walker, shall each deliver
to the other a bond in the penal sum of $30,000 00, that each shall pay

the debts he has been hereinbefore awarded to pay.

Fourteenth.—Said Frink shall convey and release to said Walker his




interest in the property belonging to Frink and Walker, that forms the
subject of the suit between William IFowler and said firm, and said
‘Walker shall be entitled to all the benefit resulting from said suit, and
shall pay all the costs of said suit, and whatever amount shall be decreed
in favour of said Fowler, against said Trink and Walker.

Fifteenth.—Said Walker shall have all accounts due to said Frink and
‘Walker, on books of said firm, except all special, and balanced post office
drafts, and Treasury Warrants, drawn for conveying U. S. Mail, at any
time from 1st June, 1840, to the date of award.

Sixteenth.—I'rink shall pay to Walker one half the sum that Frink
has collected from Joseph Brown, on account of said firm of Frink and
Walker, over and above the sum of $1,600, which said sum has been
charged to said Irink; the sum of $300 paid for a chaise and harness,
said chaise and harness shall go to Irink.

Seventeenth.—-All suits between the the said Frink and the said
Walker shall imnediately cease, and they shall deliver to each other,
full receipts, discharges, and acquittances, from all claims, demands, and
rights of any and all kinds whatever, up to date of award.

Eighteenth.—The partnership heretofore existing between said John
Frink and M. O. Walker, under the name and style of Frink and
‘Walker, shall be dissolved from this date, and this award shall be a full
and complete settlement of all the matters, actions, causes of action, con-
troversies, disputes, and demands whatsoever, submitted to arbitration in

said written agreement.

Exmsir “B.”

A release of M. O. Walker, by John Frink, from all claims,
demands, rights, action, and causes of action, of every kind, nature, and

description whatever, in anywise, arising out of the co-partnership busi-
ness of Frink & Walker, and Frink, Walker and Co., existing prior to
date hereof.

Exmsir «C.”?

Conveyance from John Frink and wife, to M. O. Walker. Consider-
ation $4,000. Premises, all the interest of said Frink and wife, in, and
to any, and all property, personal and real, claimed and held by Frink




and Walker, that may and does constitute the subject of litigation be-
tween Wm. Fowler, and late firm of Frink and Walker and Frink, Walk-
er & Co., and all benefit to arise to said firm from said suit.

Exmmir ¢ D.”

Decree of Court, in casc of William Fowler, vs. Martin O. Walker &
John Frink; Ordered that Martin O. Walker do, within 7 days fromn
rendition of Decree, and upon compliance by complainant, with further
deeree herein, secure to be paid to complainant by the delivery to him of
the remaining unpaid notes, and sccurities, now on deposit, as an escrow
with O. W. Hooker, the balance of the sum of §2,500 00, now remaining

unpaid to him.

Ordered further, that said Complainant within thirty days from ren-
dition of decree, and on securing to him the payment of the balance of the
sum of $2,500 00 by the defendant M. O. Walker, do execute and deliver
to said Walker, a good and suflicient Special Warrantee Deed, in Fee
Simpie of the real estate hereafter mentioned, that is to say : Lots 16, 17,
and 18, in Block 9, Fort Dearborn addition to Chicago, Illinois. The
W. 1 of E. % of Section 23; the NN'W. + S'W 1 % and S.E. { S.W.
3 of Sce. 27; E. %+ of S.E. § Sec. 28; S.W. { of S.W. } Sec. 27; and a part
of S. 3 of S.W. % Sec. 15, commencing at S.E. corner of said quarter
section, and running North, on line of said quarter Section, 26 2-3 rods;
thence West 30 rods; thence South 26 2-3 rods; thence Kast 30 rods to
beginning, containing 5 acres ; all said tracts last mentioned being situate
in township 35 North of Range 8 East, in Kendall County, Illinois; con-
veying therein to said Walker, all the right, title and interest of said
complainant, of, in, and to said lands, which legally belonged to said
complainant, as a partner in said firm, and in, and by such copartnership
as he held, or owned the same in law or equity, by virtue of such copart-
nership, on the 21st November, 1840, with a special warranty against
all claims &e., by, through, or under said complainant, by any act or acts,
heretofore, or thereafter done, or to be done, aflecting the same in law

or equity.

Ordered further, that in case said complainant shall fail to make such
deed, Lemuel C. P. Freer, is appointed a special Commissioner to

do so. i
Ordered further, that upon M. O. Walker’s making good to gaid com-
plainant the balance of said sum of $2,500 00, all said complainant’s in-
terest in said property hereinbefore described, belonging to said firm,
shall cease, and pass to, and become the property of M. O. Walker.




Arrmavir or I. H. Winsrox.

Affiant deposes that at the time decree was entered in this canse, he
was partner of Henry Frink, Esq.; that said Henry Frink, at that time,
and before he was connected with him, had the sole and exclusive charge
of all the law business of the said M. O. Walker; that deponent was ne-
ver retained or employed by said Walker, in any cause whatever, and
the only connection deponent had with any ot the law business of said
Walker grew out of the relation of deponent to IIenry Frink, and depo-
nent never appeared in said cause except at the request of said I'rink,
and to delay the samec until said Frink could be present personally ; depo-
nent was not present when said decree was entered, and had no notice
of same until long afterwards; that answer in this case was signed
by deponent in the name of Judd &. Winston, solely for the accommo-
dation of said Irink, who expected to be a witness in the case.

Perrrion oF JouN FriNg, AND WALTER LAFLIN,

Represents : That on the 6th January, 1853, the said Frink filed his bill
of complaint in this court praying a partition of certain premises, between
petitioners and said M. O. Walker.

That on the 7th March, 1856, a decree was passed by the court, where-
by a report of certain commissioners, before appointed by the court, was
in all things confirmed and ratified, and whereby it was further ordered
that the title to that part of said lots, 16, 17, and 18, in said report des-
cribed, as follows, to wit: ¢ Beginning at a point on south line of said
lots, on Randolph street, above described, should be vested in the said
John Frink, free from all claim and interest of said Laflin and Walker;
and whereby it was further ordered, that the title in that part of said lots,
described as follows, to wit : Beginning on South line of said lots, on Ran-
dolph Street, as herctofore described should be vested in said Laflin, free
from all claim and interest of the said Frink ard Walker; and, whereby
it was further ordered, that the title to that part of said lots, described as
follows, to wit: ¢ Beginning at the North East corner of said lots, &e,,
should be vested in the said M. O. Walker, free and discharged from all
claim and interest of the said Frink and Laflin, or any person claiming
by, through, or under them. That the said Frink and Laflin have execut-
ed Deeds to each other of their respective portions of the premises in ace-
ordance with decree, but said Walker has refused, and still refuses to do

so, and still holds the same in possession.

Petition prays that an order may be made directing said Walker to
make conveyances to said Frink, and Laflin of the parts of said premises




sel apart, and assigned to them, and in casec the said Walker still refuses,
that then the Master in Chancery execute and deliver said deeds.

ANswER or M. O. WALKER :




SUPREME COURT.

THIRD GRAND DIVISION.
APRIL TERM, 1859.

STATE OF ILLINOIS, Scr.
Martin O. Walker ]

V8,

ArreaL rroM Coox County CoOUrT OF

Walter Lafllin and r Corxaton PrEas.
John Frink. 77D ee @ }

And now at this day comes the appellant and says that in the record
and proceedings, and in the rendition of judgment in this cause, there is
manifest error in this, to wit:

1st.—The defendant Walker, in the court below, set up in his answer,
a claim of adverse title in fee, with adverse posssesion, and denied the
complainant’s title, as well as the co-defendant’s title, and which a Court
of Equity had no right, jurisdiction, power, or authority to try; where-
fore the court below should have stayed all further proceedings in the
partition cause, until the question of title should be determined at law;
yet the court below proceeded to find title in complainant below, and to
decree a partition in accordance with the prayer of the pertition in that
behalf.

2d.—The court below proceeded in equity to try and pass upon the
question of title, and to find title in complainant below, John Frink, in
tee, in and to an undivided third part of said premises, and to decree par-
tition, and that he recover and hold the same, in accordance with the
prayer of said complainant’s bill.

3d.—That the court below proceeded to find that one of the defendants
below, Walter Laflin, was entitled to one sixth part of said premises, and
to render a decree that he recover one undivided sixth partin seve-
ralty, whereas the said complainant Frink only sought a partition of
his own alleged interest therein, and prayed that his part should be di-
vided from the defendants.

4th.—The court below made a decree of partition as to, and between
the co-defendants below, Walker, and Laflin, whereas the court had no
Jurisdiction, power, or authority upon this bill, to find upon the question
of title as between the co-defendants below, nor to make decree of par-
tition.




<
5th.—The court below refused to stay all further proceedings until the

question of title should be settled between appellant and complainant be-
low, and between appellant and his co-defendant beloy.

6th.—The court below rendered a decree of partition for complainant
below, John I'rink, and between appellant and his co-defendant below,
Walter Laflin, when by the law of the land, a decree should have been
rendered dismissing complainant’s bill in that behalf.

7th.—The Court bélow overruled the appellant’s motion in the court
below, for a rehearing, and refused to set aside the decree entered in
that behalf, whereas upon the affidavits, and exhibits, the court should
have set aside the decree of partition, and stayed all further proceedings
until complainant and co-defendant Laflin should have settled their titles

by suits at law.

8th.—The Court below erred in allowing complainant below, John
Frink, and appellants’ co-defendant, Walter Lafilin, to file a joint peti-
tion praying a joint supplemental decree against appellant for the execu-
tion of releases and conveyances of title to them, under, and in execu-
tion of the said decree of partition.

9th.—The Court below erred in receiving aud il taking jurisdiction of
said petition, and in entering up a decree in accordance with the prayer
of the samec.

10th.—The Court below refused to stay all further proceedings upon
said petition until said Frink and Laflin should institute actions at law,

and settle the title to said premises.

11th.—The Court rendered a decree for mutual conveyances, whereas
the Court should have dismissed the said petition, and rendered a decree
for costs.

12th—The Court should have stayed all proceedings until the title
could be settled by law.

SCATES, McALLISTER & JEWETT,
For Appellant.
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