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The appeal herein taken to the Supreme Court was there-
upon prayed and allowed on giving bond with H. Witbeck
security in the sum of $600; and leave was granted for
bond and bill of exceptions to be filed within thirty days from
that day.

The appeal bond was afterwards duly filed within the time
as ordered, and also afterwards the Bill of Exceptions herein
within the prescribed time.

From the bill of exceptions filed as aforesaid, it appears that
on the 28th Oct., 1863, (during said October term, at which
judgment was rendered as aforesaid), the motion of appel-
lant filed herein Oct. 9, 1863, came on to be heard by the said
Superior Court of Chicago—both parties being represented
by their attorneys. Said motion is as follows, viz.:

Superior Court oF CHicaGo— Oclober Term, 1863.
PETER CURRY,

s, }
JOHN S. REED.

Now comes the said defendant, by the undersigned, his attor-
ney, and enters his motion to set aside the default entered in
this case, and for leave to defend the same upon affidavits
filed, and also

9. Because said default was illegally entered.

3. The Court had no authority to render judgment at the
time, nor for the amount at which judgment herein was ren-
dered.

Oct. 9th, 1863. E. M. HAINES, Def’ts Atty.

And thereupon the counsel for appellant read to the court
as evidence in favor of said motion the affidavit of Allan C.
Story, Esq., filed in this case at the same time with said motion,
which is as follows, viz.:

STATE OF ILLINOIS—Surerior Court oF CHICAGO.
Of the Oclober Term, 1864.

VS.
JOHN S. REED.
Cook County, ss. Allan C. Story being duly sworn deposes
and says, That he is one of the firm of Haines & Story, attor-
neys for the defendant in the above entitled cause. That this

PETER CURRY, }
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affiant with his law partner, Mr. Haines, has been engaged
since September 28th, 1863, at the Lake County Circuit Court,
in the trial and disposition of cases in which they were engaged
as attorneys. That said term closed on the 8th day of October
instant, and that neither this affiant, or his partner have been
able to be absent from said Court a sufficient length of time
to prepare and file the proper pleas in this cause, or procure
the extension of time for that purpose, therein from this court.
That both this affiant and his said partner expected when they
went to Waukegan to attend said court, to return in time to
attend upon the present term of this court on the 5th inst,
and accordingly left word to that effect with Chas. Gregory Esq.,
who is employed in their office, and have been expecting daily
until the final adjournment of said Lake County Circuit Court
to be able to return and attend to business in Chicago. That
they were actually engaged in the trial of cases in said Court
until noon of the eighth inst—too late for any train by which
to reach Chicago before the adjournment of this court for that
day. That for these reasons it has been impossible to prepare
the proper papers for this motion before this (Friday) the 9th
inst. That this affiant with his said partner have acted as the
the general attorneys and counsel for the firm of Cutler,
Witbeck & Co., of which the defendant herein is a member, as
well as for said Reed in his individual matters for nearly two
years past, and affiant’s partner, said Haines, has been such
attorney for a still longer period. That said firm of Haines &
Story was first informed of the existence of this suit, and that
judgment was rendered therein on Wednesday, Oct. 8th, 1863,
but neither affiant nor his said partner could leave the business
they were then engaged in, in said court to prepare the papers
to move to open said judgment until this (Friday) day. That
on examining the record of this case on Friday, affiant found
no summons or proof of service thereof filed in this case, and
deponent knows the fact that no summons was filed therein
up to twelve o’clock of to-day, and that from the statement of
the defendant, deponent believes he has a good defence upon
the merits in this case.

ALLAN C. STORY.

@Tﬁg Sworn to betore me this 9th October, [
1
1

Reveuue A. l). 1863. \

Stamp. q
gggacnggg Tromas B. Carrer, Clerk.
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And also the affidavit of the appellant and the exhibit
thereto attached, filed herein at the same time, which is as
follows, viz.:

15-20 STATE OF ILLINOIS—Svueerior Court oF CHICAGO.

Of the October Term, 1863.
PETER CURRY, } i

V8.
JOHN S. REED.

Cook County, City of Chicago,ss. John S.Reed being duly sworn
16 doth depose and say, that he is the defendant named in the
above entitled cause. That Peter Curry, who is named therein
as plaintiff, is an old gentleman of about sixty years of age, a
sailor by occupation, and frequently absent from. the city two
or three years at a time. That during the last ten years it
has been his custom to keep his money on deposit with this
affiant for safe keeping, to prevent the same being squandered
by himself when intoxicated—which was frequently the case
when on shore, after his return from his usual cruise—and also
to prevent the same being stolen or unlawfully obtained from
him in his absence, as he frequently informed this affiant.
That immediately on his return from a cruise at sea he has
been in the practice of first calling upon this affiant and de-
positing his earnings, except sufficient for his actual cxpenses.
That said Curry has frequently stated to this affiant (who also
knows of the fact), that his (said Curry’s) wife was living with
another man in open adultery. That her paramour had
assaulted, cut and wounded him, said Curry, and that this
affiant must not on any consideration pay over any of said
money except to him, said Peter Curry, in person, as he desired
17 no part thereof to come to her hands. That he considered
this affiant his particular friend, and the only one in Chicago
with whom he could safely deposit his funds, and wished him
to hold the same until so demanded by him. That it was also
agreed between this affiant and said Curry at their last inter-
view as aforesaid, that he said Curry, would give this affinant
notice before he should want the money, in order to save him
any trouble in the premises. That this affiant has never been
asked to pay said money by any person authorized to demand
the same by said Curry. That said Curry has not been seen
or heard from since about the date of the receipt on file in
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this case by deponent, and deponent believes that this proceed-
ing is commenced without his knowledge or direction, and
against the often expressed wish of said Cwrry, and in viola-
tion of his agreement with affiant. That this suit is brought
on behalf of one Maurice Clifford, who has unlawfully ob-
tained possession of said papers by some means unknown to
sald Curry, and is endeavoring to obtain the money thereon,
as affiant is inforined and believes, to defraud said Curry
thereof. That said Clifford applied to this affiant for payment
of the note and receipt, and affiant offered to pay the same if
he, said Clifford, would show himself to be lawfully authorized
to receive the same, and had come honestly in possession of
the said papers. That said Clifford then produced a paper of
which deponent subjoins a copy marked “A,” but on examin-
ation, this affiant at once, from his knowledge of said Curry’s
hand-writing, pronounced it insufficient for any such purpose,
and not signed by said Curry unless while intoxicated. And
deponent now believes the same to be a forgery or a fraud
upon said Curry. That affiant is informed, and believes that
said Curry has not been in Chicago since the date of said re-
ceipt, and that the attorneys who appear for said Curry, have
been employed by said Clifford, and not by said Curry; and
that no other authority for commencing this suit than the pa-
per attached to this affidavit exists, either from said Curry or
from any one having his authority. That affiant previous to
the commencement of this suit, offered both to said Clifford, and
also afterwards to Mr. Hosmer, one of the plaintiff’s attorneys,
to submit the matter to any Judge of any Court in this city,
or any respectable lawyer, whether said paper (assuming it to
be genuine) was sufficient to authorize said Clifford to receive
the money due upon said papers to said Curry, and if such
Judge or Attorney should so decide, then deponent offered to
pay the same without suit, and said parties declined to accept
of the same. That affiant has always had said amount so due
to said Peter Curry ready at his office where said note is pay-
able, to pay to him personally when demanded, pursuant to
the agreement existing between him and this affiant, and 1is
now ready to pay the same to any person authorized to re-
ceive it. That deponent has employed Messrs. Haines & Story
as his attorneys during the past eighteen months or more, and
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19 deponent called at their office on Monday, Tuesday and
Wednesday of the present week, and several times during the
past week, to have them prepare for the proper defence of
this case, but failed to see either of them in consequence of
their absence in Court at Waukegan, but this affiant was in-
formed each time that they were expected back that day or
the next: that immediately on ascertaining there was a judg-
ment therein, this affiant caused word to be sent to them at
Waukegan on the 8th inst, and affiant employed no other
attorney, as he was anxious that said firm should have the
management of this case for him in connection with his other
business : that on being informed by personsin the office of said
attorneys, that they were expected to return every hour, this

90 affiant left word there to attend to this case, and supposed that
the same would be attended to by them until informed that
judgment had been rendered therein, on the 8th inst. That }
deponent verily believes that the existing facts related by him,
will enable him to make a valid defence to this action upon
the merits, and this proceeding is made in good faith, and not

for delay.
JOHN S. REED.
. Subscribed and sworn to this 9th October,
%E‘ﬁ A. D. 1863, before me.
Sl Arcax C. Story,
&a : Notary Public, in and for City of Chicago.
20 “A” Curcaco, Dec. 16th, 1860.

[ authorize Maurice Clifford, 222 North Market street, with
full power to draw the contract between Peter Curry and
Wm. S. Johnston, and to sign my name to same. And
transact my business for me, and in my name.

(Signed) Perer Curry.

And thereupon the counsel for the appellee proposed to read
o1 in evidence upon said motion, the affidavit of Maurice Clit
ford, filed herein, Oct. 26th, 1863.
25 Whereupon the counsel for the appellant objected to the
reading of said affidavit for the reasons :
1st. That counter affidavits are not admissible upon a mo-
tion to open a default.
2d. The jurat to said affidavit does not bear the appropriate
Government stamp of five cents. But the court overruled the
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evidence; to each of which decisions the appellant by his
counsel excepted. Said affidavit is as follows:

STATE OF ILLINOIS,}
County or Coox, 8

Superior Court or Cuicaco— 7o the October Term, 1863.
Perer Curry }

VS.
JouN S. Regp.

Maurice Clifford being duly sworn, deposeth and saith, that
he has read the affidavit of John S. Reed, the said defendant
which has been filed in this case. That this affiant is the per-
son referred to in said affidavit. That he is well acquainted with
the said plaintiff; who is a sailor by occupation, and has been
his friend and acquaintance for many years. That said Curry
left this city in the latter part of the year 1860, for the city
of New Orleans, and there shipped on board of the ship Mar-
tin Luther. That frequently before leaving this city, the said
defendant called upon this affiant and requested his aid in
transacting his business, and taking care of his affairs. That
said Curry frequently deposited money with this affiant and
drew it from him again as he required it; but that before leav-
ing the city this affiant paid said Curry all such monies. That
a short time before leaving this city, said Curry purchased a
lot of ground in this city from W. S. Johnson, for the sum of
$800, paying $200 down, and agreeing to make payment of
$200 annually for 1, 2 and 3 years. That this affiant was
always consulted by the said Curry about his said business
matters, and particularly requested by him to take the entire
management of his business in his absence, and to protect his
interests by paying out whatever moneys should be necessary
in his behalf for taxes, or for any other purpose. Fearing that
a verbal authority would not be suflicient for these purposes,
this affiant, at the request of said Curry, drew up the power of
attorney, a copy of which is annexed to the said affidavit of
Reed. That the said Curry executed with his own hand, the
said power of attorney, and delivered it to this affiant. That
said power of attorney was all written upon the same day, but
at two different times, with two different pens; but that the

23
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fore the said Curry signed it; and at the same time that the
said Curry delivered the said power, he also handed this affiant
the said note and receipt, on which judgment was entered in
this cause. That said Curry at the time said power was signed,
and said power and notes were delivered to this affiant, was
perfectly sober, and in all respects in his right mind, and en-
tirely free from the influence of liquor. Thatsaid affiant has
in good faith, since the said Curry’s departure, endeavored to
protect his interests, and has tried in every way to save the
land which said Curry had bargained for, and has applied to
said Reed to collect the said notes in order to be in a condition
to carry out said contract. g ;

94 But that said Reed has always refused to pay said moneys.
That this affiant has been compelled to commence and prose-
cute a suit against said Johnson, in order to save the moneys
which said Curry had already paid, and said affiant has been
compelled to advance money on said Curry’s account, and in-
volve himself in liabilities for the purpose of protecting the.
interests of Curry. That this affiant has resided in this city
for about sixteen years, and for the last four years has been
engaged in keeping a family grocery store, and this affiant
avers that he is worth the sum of seven thousand dollars, and
owns that amount of real estate in this city, free and clear of
all incumbrances and debts. That he is the sole agent of the
said Curry in this city, and is entitled to the custody and con-
trol of the money and property belonging to him, and is amply
responsible for its proper application ; and that the said Curry
is now indebted to him for liabilities incurred on his behalf,
and that it will be impossible for this affiant to properly exe-
cute his duty as agent for the said Curry, unless he is allowed
to have and exercise his proper legal control over his property.
And this affiant further states that he has employee Messrs,
Hosmer & Peck to prosecute this suit for the benefit of said
Curry, and that this affiant has no interest whatever in the re-
sult of this suit except as agent for the said Curry, and that
he has no pecuniary interest whatever in such result.
MAURICE CLIFFORD.
Subscribed and sworn to before me, this 16th day of Octo-
ber, A. D. 1868. T. B. Carter, Clerk.
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Which was all the evidence offered upon said motion, and
thereupon the said court, after considering the evidence, over-
ruled and denied the said motion, and refused to open said
judgment ; to which said decisions, and each of them, the said
appellant by his counsel did then and there duly except and
prayed the court then and there to sign and seal this his bill

of exceptions, and make the same a part of the record in this
case, which is done.

GRANT GOODRICH. [seaL.]
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STATE OF ILLINOIS, }gs

THIRD GRAND DIVISION.

In TreE SupreME Court—75 the April Term A. D. 1864.

JonN S. REeEb,
Appellant,
Vs.
Perer Curry,

Appellee.

N

> Assignment of Errors.

/

And now the said John S. Reed, appellant in said case,
comes and says, that in the record and proceedings aforesaid,
there is manifest error in this, to-wit :
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