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WILLIAM R. BUSH.

PLAINTIFF IN ERROR, In the Supreme Court,

vs.
NAPOLEON B. KINDRED, APRIL TERM, A. D. 1858.

DEFENDANT IN ERROR.

]
|
¢
|
A

APPEAL FROM PEORIA.

Declaration in Assumpsit set forth that on January 1, 1858, defendant was indebted to
plaintiff, in 8700, goods sold and delivered ; also, for labor, services &e.; also, money lent

and advanced, woney had and received.

Also, That on January 1, 1856, plaintiff and defendant entered into a contract in parol,
by which Kindred was to work for Bush for six months, at $100 per month, to commence as
soon as they could agree. Kindred with his wife and family to board certain other hands,
and to furnish one house, and Kindred was to superintend defendant’s business of brick
making. Bush was to furnish house. Kindred was to superintend at Pontiac until 200,000
brick were manufactured, and then if Kindred chose to remove to Peoria, where he was still
to conduct said business, at some place near the City of Peoria, during remainder of six

months.

"That Kindred entered upon said employment, and fulfilled the agreement on his part, and
Bush promised to pay $100 per month.

And also, about January 1, 1856, defendant below made agreement by parol with plain-

tiff, by which defendant promised to pay plaintiff $600, in following consideration :—

That plaintiff should labor for the defendant in his business of brick-making, for and du-
ring the period of six months, and during said period furnish one horse, to be employed
about said business, and also furnish provisions for, and board four hands in the employment
of said defendant, for which purpose the said defendant agreed to furnish for the plaintiff
a suitable house to reside in, with his wife and family; and in consideration of said agree-
ment of defendant to pay plaintiff as aforesaid, and to furnish him a house to reside in, as
aforesaid, said plaintiff on or about the 15th day of April, A. D. 1856, entered upon said
service and employment, under said contract, and superintended the brick-making business
for said defendant, furnished a house for that purpose, furnished provisions, and boarded
the said four hands in the employment of said defendant, and for and during the period of
two months and a half, said plaintiff so worked and labored for suid defendant, furnished
said house, and boarded his said hands, and in all things performed the said contract in fall
on his part, and on or about the last day of June, A. D. 1856, said defendant, without any
justifiable cause, or any pretended wrong or negligence on part of said plaintiff, refused
longer to employ said plaintiff, or te retain him in his service, as he had agreed to by the
said contract, and the said plaintiff was thereby thrown and left out of employment for and

during the remaining part of said period of six months, which has now elapsed, and himself
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and family deprived of a house wherein to reside, and the remainder of said season became
wholly lost to plaintiff, and he was compelled to pay out and expend large sums of money
for the support of himself and family, and for house rent during said period. And the said
plaintiff, during the remainder of said period of six months after said defendant had retused
further to employ him, frequently made application to said defendant, and requested him
to farnish plaintiff with employment, aceording to his said agreement ; and during all of =aid
period, plaintiff held himself ready and willing fo comply with and fulfil all the terms of said
agreement on his part to be kept and fulfilled. By reason whereof, the said defendant be-
came liable to pay to the said plaintiff the said sum of six hundred dollars, according to the
terms and conditions of the said contract, and being so liable, the said defendant then and
there undertook and faithfully promised the said plaintiff to pay him the said sam of money

according to said contract.
Also $700, for money due from defendant to plaintiff, on an account stated.

Kindred filed an account as follows :

To work, labor and services, 6 months.................... $600 00
Cash paid expenses to Pontiac...ccccoevvvivniinninninnnnnn.. 11 50
To cash paid to Cook for wood, for your use............... 10 00
Uash paid one of your hands, BRI ot it 12 50
Cash paid for shovel for you.....cocevevivirernecrivnnnnnns 112
Ll e e I e e 3 40
Dash delivered 1086l . .oiovoiiimions cammonsioprrsnsassmsinsh 3 00
BRI IS s o s b s oy s 175
For returning from Pontiac.......covorimimssvvisinsssmiags e 12 50
Freight on goods from Pontiac....ccc.ocvveniin vinvenenn.n, 10 35
Cash paid you at time of State Fair..........c.ccevuennn... 50 75
Cash charged in your bill filed in this suit, for which

you recovered judgment before Bailey, Justice,} 95 05

and also placed said judgment in offset............
Cash paid at time of Fair...cioiacniiniiicioninmvorninnas 40 00

$824 92
Bush filed several Pleas.

1. The General Issue.

2. Payment.

3. That Kindred was and still is indebted to Bush in $1000, being amount of a Judg-
ment recovered by him against Kindred, before Bailey, Justice, for $95 05, and costs, on

the 31st day of December, A. D. 1857, a transeript of which was filed and made part of
this plea.

4. That Kindred was indebted to Bush in $1000, for money, harness &e., set out in the
plea; and in $1000 damages that Bush sustained by reason of Kindred neglecting and refu-
sing to board hands, and to work and labor for Bush, for the term of 6 months, as he had
contracted and promised to do, although Bush was then and there ready, able, anxious and

willing to accept and receive said labor, and pay for the same at $100 per month.

FrN
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5. Plea in bar as follows :

And for further plea the defendant saith that the plaintiff, his action aforesaid ought not
to have or maintain ; because, he says that heretofore, to wit, on the thirty-first day of De-
cember, A. D. 1857, before Bernard Bailey, one of the Justices of the Peace, in and for the
County of Peorla, and State of Illinois, the defendant impleaded the Plaintiff in a certain
action of assumpsit, and the Plaintiff then and there could have presented his claim accord-
ing to the provisions of the statute in such cases made and provided. And the defendant
avers that, on the said thirty first day of December, A. D. 1857, he, the defendant, recov-
eved judgment against said plaintiff, in the sum of ninety-five dollars and five cents damages,
and the costs of suit; which judgment remains and. stands in full force and effect, and
wholly unretracted and un:atisfied and unpaid and not appealed from, as by record of said
proceedings, remaining in the docket of said Justice, fully appears. And the defendant
avers that said Justice has full jurisdiction of the subject matter in this cause, and over the
person of the defendant. to have and determine all the matters in controversy between the
plaintiff and defendant, and this the Defendant is ready to verify.

By GROVE & McCOY, kis Attornies.
To the 1st, 2d and 34 pleas, replications were filed and joinder.

To the 4th plea the plaintiff replied.

1. That the claim and demand of the plaintiff below, against the defendant, by reason of
the promises in his said declaration mentioned, at the time of the commencement of the
suit, and at the time of the rendition of the judgment against him by the Justice, as alleged
in said plea, after deducting all just credits, amount to more than one hundred dollars.

2. That his claim and demand against the defendant at the time the judgment was ren-

dered, after deducting all just and legal credits, amounted to more than three hundred
dollars.

To which replication the defendant rejoined.

Winniam 8. Moss, witness, testified on part of plaintiff, that in April 1856, at residence
of Plaintiff, he heard conversation between plaintiff and defendant in relation to a contract
previously made between them. Bush came to Kindred's to get him to go and make brick
for him. Bush was expected to come for Kindred to go and make brick for him
before this interview. Kindred thought Bush had concluded not to come, on

sometime

account of his
delay. Parties repeated contract previously made between them, which was, to my best

recollection, that Kindred engaged to work for Bush at brick making, oversee business, fur-

nish provisions and board four hands beside himself, and furnish one horse for grinding clay
for bricks, for period of six months; Bush to pay Kindred $100 per month for

services,
boarding hands and finding horse, and to let him have money

from time to time as he need-

ed to purchase provisions; Kindred to go to Pontiac, Livingston county, Ill., make a kiln

of two hundred thousand brick, then, if he chose, to return to Peoria, Bush to furnish him
employment in some manner during remainder of six months; Bush to pay expenses in
going to and from Pontiac. In answer to inquiry from plaintiff’s mother, Bush said Kin-

dred was to return to Peoria after he had made two hundred thousand brick and work for
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Bush balance of time at Peoria. Bush to furnish a house for Kindred to live in both at Pon.
tiac and Peoria. .Bush and Kindred with his family started for Pontiac next morning for pur-
pose of making brick. Bush rode Kindred’s horse, and Kindred and family went by cars.
Kindred came back first part July, went to his father’s in Hallock township. Soon after
4th July, Kindred and Bush came to my livery stable in Peoria. Heard Bush say to Kin-
dred that he could not hire himi work; that he was unwell, and did not know that he would
make any more brick that season. [ knew that Kindred came down to request Bush to give
him work at brick-making at Peoria, and understood remark of Bush to refer to that subject.
At State Fair at Peoria I heard Bush say that he had received $50 of Kindred for money
he had loaned him. On cross-examination witness stated that in conversation with Bush at
State Fair Bush also said that 8 or 10 dollars of money paid him by Kindred was counter-

feit.

Epwarp KinpreD testified that he was father of plaintiff; that conversation stated by
Moss was in his presence at his house in Hallock township ; that plaintiff expected Bush to
come sometime previous to this conversation for plaintiff to go and work under their
contract, but as Bush did not come at time he was expected Kindred had done expecting
him. They talked over the contract to see if both understood it. Kindred was to work for
Bush six months for one hundred dollars per month, to superintend business of brick mak-
ing for Rush, to furnish one horse and board four hands beside himself, and find provisions.
Bush to furnish house for plaintiff to live in and keep the hands; Bush to pay him money
as he needed to purchase provisions; Bush to pay expenses of going to and from Pountiac.
Both were to go to Pontiac and make 200,000 brick. When done Kindred to return to Peo-
ria if he chose, and Bush to furnish him employment in same manner aud at same business
at a brick yard in Peoria. Conversation in April 1856. Both started to Pontiac next
morning.  Bush rode the horse and Kindred and family went by cars. Bush gave Kindred
$20 to pay fare. Kindred’s wife was to cook for and board the hands. Kindred came back
to my house fore part of July. After Kindred came back he went to Peoria several times
to get further employwment from Bush. 1 heard Bush say that Kindred stayed at Pontiac
until they made 250,000 brick. - Cross examined : Witness stated he was not present when
Kindred demanded work of Bush to complete the contract. Don’t know of his own knowl-
edge that Kindred went to Peoria; knows that he started several times. He started once
soon after 4th July. Kindred worked 4 or 5 days in harvest—plenty of work at harvesting
in neighborhood at from $1 to $1 25 per day.

ENGLAND, witness for plaintiff, heard contract between plaintiff and defendant in month
February, 1856. Bush agreed to give Kindred $100 per month to work for him, superin-
tend brick making for six months coming season, Kindred to furnish one horse and board
four hands and find provisions; Bush to furnish a house; both to go to Pontiac, burn a
kiln of brick, then to return to Peoria, and Kindred to work out balance of six monthy in
brick-yard to be furnished by Bush. Kindred returned from Pontiac 2d or 3d July, 1856.
On 8th or 9th July saw Bush and Kindred on street in Peoria. We went to the livery sta-
ble of William 1. Moss in Peoria. Kindred said to Bush that he was on his (Bush’s) ex-
pense, and requested him to give him work. Bush declined ; said he was not well, and said
he did not know as he should make any more bricks that season. Kindred sold the horse
some time in August.

Plaintiff here rested his case.
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Jacos FrYE, witness on part of defendant, testified that on last of July or first of August,
1856, he heard Kindred say that he had engaged to work for Bush six wmonths, but that
Bush had turned him off and had paid him. Cross-examined: Said he understood from
conversation that Bush had paid Kindred for what he had worked. Nothing was said about

plaintiff working either at Peoria or Pontiac.

Jony CALLENDER, witness, lives at Pontiac. Knew parties to this suit. After they had
made about 200 or 225 thousand brick, Kindred said that his family were sick, and that
Pontiac was an unhealthy place, and refused to stay and work longer. Quite a demand for
brick at Pontiac at that time—selling from $7 to 8 per thousand. Bush had a yard, mill
and tools at Pontiac, and desired to continue business during the season, but was obliged to
quit on account of Kindred leaving. He was the only moulder Bush had.  Witness went
twice at request of Bush to see Kindred, and offered him a dollar a thousand for moulding.
Kindred refused to remain, and said he was going to burn kiln of hrick with his father or
father-in-law near Chillicothe, and that he could make more money there than at Poutiac.
(‘ross-examined : Understood that Kindred was going to burn kiln of brick with his father
or father in-law near Chillicothe. Plaintiff said he could make more money than to accept

the offer of moulding. Kindred said he left on account of his wife’s health.

HeNry Lawruss, witness for defendant, testified that worked at Pontiac with parties
about a month in fore part of time they were there. Plaintiff moulded the brick. When
plaintiff left, told witness he was going to Chillicothe to burn brick with his father or father-
in-law.  Plaintiff had mislaid his wallet; found it lying on a shelf; said if he had lost it he
had lost his summer’s work ; wallet appeared well stuffed. A demand for brick at time at

Pontiac at from $7 to $8 per thousand.

Hexry O'NEiLL, witness for defendant, testified : Worked with parties at Pountiac until
they (uit. During fore part of time Kindred told witness that he would stay there as long as
Bush wanted him. Plaintiff’s wife got sick, then plaintiff wanted to quit. Bush paid Kin-
dred some money—some $5 or $10 bil's. Kindred appeared satisfied with the settlement,
and did not make any further demand. There was a demand for brick at that time at from
$7 to 88 per M. Bush wanted to continue the business. He had everything ready. Bush
had to quit for want of a moulder. Cross-examined : Kindred left Pontiac on account of
wife’s sickness—not much sick. Don’t know how much money Bush paid Kindred ; thought

it was a payment in full for what Kindred had done. Kindred appeared satisfied.

P. M. CoMEGEYs, witness for defendant, testified that himself and others had contract to
build Court House in Pontiac in 1856. Bush made brick for them, after he had made a
sufficient number for the Court House, he wanted to continue on moulding. There was a

demand for brick at Pontiac.

Luriter CARD, witness for defendant, testified that Bush came to Pontiac on or about
the 8th July, and stayed two or three weeks, had his brick to haul about a mile, and was

sick some.

Prrer Boors, witness for defendant, testified that Bush borrowed $105 of him, and said
he borrowed it to lend to Kindred. Witness, a brickmaker; had worked at business twelve
years. That it cost $3 50 to $4 00 per M to make bricks after yard was ready ; provision
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in 1856 for a hand at brickmaking would cost $5 per month ; worth $10 per month to
board a hand,

Mr. KiNDRED, brather of plaintiff, testified in fall of 1856 he built a house for his
brother, the plaintiff, upon land bought of Hanagan.

0. P. Bisskry, witness for defendant, testified that in fall of 1858 he had a note against
plaintiff and defendant. Witness called upon Kindred to pay the note. Witness asked
Kindred to get the money of Bush. Kindred said he could not for Bush had sued him on

a note he was owing him for borrowed money.

On cross-examination witness stated no allusion was wade to the state of the accounts,

plaintiff only said he was owing defendant for borrowed money and had been:sued.

Bust then offered four checks drawn on the Central Bauk, payable to Kindred or beaver.

1 dated May 6, 1857, AR IRl e s (Rl
P ow e g I A R 20 00
1 ¢« March4, «“ - x . : . ” 2 - 10 00
308 s 1856, - - - = £ . . 25 00

Defendant then called Ellwood, who stated he was cashier of the Central Bank, that the
checks had been paid, and he presumed they were paid to the plaintiff.

Defendant then offered in evidence a transeript of the docket of B. Bailey, a justice of
the peace, showing recovery of a draft in favor of Bush against Kindred for $95 05, on the
31st day of December, 1857. Summons issued December 14, 1857.

On the 28th defendant offered two notes signed by plaintiff, one dated July 81, 1856, for
— July 1, 1857.

525, at one year, and one dated May 1, 1857, for $65
It was admitted that Bailey rendered judgment on these two notes.
This was all the evidence in the case.

The plaintiff asked the following instractions.

1. The plaintiff is not barred by reason of not offering the claim upon which this suit is
brought at the trial before Justice Bailey. 1f the jury believe that the present suit grows
out of another and different matter from that upon which the suit was brought before said
Bailey, and that the present suit is for unliquidated damages, although the plaintiff should
be entitled to recover less than $100.

2 A note of hand is another and different matter from the matter in controversy in this

suit.

3. 1f the jury believe that the judgment recovered before Justice Baily was rendered
for the money or upon the notes given for the money, recovered by Kindred upon the
checks offered in evidence, the defendant is not entitled to an offset of both the checks and

the judgment.
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4. If the jury believe that any part of the money charged in the defendant’s bill
offered in offset, is the same received upon the checks offered in evidence by the defendant
in offset, or is any partof the amount upon which the judgment offered by defendant was

rendered. The defendant is not entitled to tho offset in but one of these shapes.

5. If the jury believe from the evidence that the plantiff and the defendant entered into
the contract set forth in the declaration in this cause, and that the plaintiff performed a
part of said contract and was ready and willing to perform, and offered to perform the
remainder of the said contract, and the defendant did not and would not permit him to
perform the remainder, then the plantiff is entitled to recover whatever damages he so
offered by reason of his being so prevented from performing the remainder of the contract.
From which is to be deducted whatever setoffs the defendant has proved, if he has proved

any.

6. If the jury believe that the plaintiff and defendant entered into a contract by which
the plaintiff was to work for and the defendant was to employ the plaingiff for the period of
six months at $100 per month, and said plaintiff entered upon said contract and partly
fulfilled the same on his part, and was without any fault on his part prevented from com-
pleting the said contract. by the defendant, and was during the whole of the remainder of
said time of six months ready and willing and offered to perform the entire contract on his

part.

The defendant is entitled to recover the full amount of $100 per month during said six
months have expired, deducting therefrom the amount necessary to be paid out for provisions

by said plaintiff to carry the said contract into effect on his part.

To. which the defendant objected. But the court overruled the objection, and gave the
instructions asked by the plaintiff. To which decision of the court, the overruling said
objection, and giving said instructions,'the defendant there and then and at the time objected

and excepted.
The defendant then asked the following instructions :

1. The transcript offered in evidence, proves at the time the judgment therein described
was rendered, that the plaintiff was duly summoned, and under the statute of the State that
was was the place and court to litigate the matters in controversy between them, and
unless there was then actually overone hundred dollars due from Bush to Kindred, overand

above all payments and credits, the verdict should be for the defendant.

2. The Jury should weigh the evidence, and if they believe from the evidence that Kin-
dred contracted to work for six months for Bush at Pontiac, aud that Kindred refused to
execute the contract, and that Bush sustained damages by reason of Kindred's refusal, the

Jury should allow Bush the amount of damages Bush proved he sustained.

3. If the Jury believe from the evidence that the parties settled their whole matters at
Pontiac, and that afterwards Bush paid money or gave checks that were paid to Kindred, the
Jury should find a verdict in favor of the defendant, for the amount of such payments, and

also the amount of the judgment rendered by Bailey.
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4. If the Jury believe from the evidence that the parties settled in Pountiac in July, 1856,
the presumption of law is that all the matters between them was settled, and before the

defendant eould recover anything further, he should prove mistake in such settlement.
5. But Court refused to give the instructions asked, and modified them as follows:

3. If the Jury believe from the evidence that the parties settled thoir whole matters at
Pontiac, under and according to the contract between the parties, and that afterwards Bush
paid money, or gave checks that were paid to Kindred, the Jury should find a verdict in
tavor of the defendant for the amount of such payment, and also the amount of the judg-
ment rendered by Bailey, unless from the evidence it appears that the same was to be applied

on the contract.

4. 1f the Jury believe from the evidence that the parties made a full and final settle-
ment in Pontiac, in July, 1856, the presumption of law is that all the matters between
them was settled, and before the defendant could recover anything further under the con-

tract, he should prove mistake in such settlement.

To which decision of the Court refusing to give defendant’s instructions as asked, and in
modifying defendant’s instructions as asked, the defendant then and there objected and ex-
cepted.

o
/

The Jury found for the plaintif. v 0 gV?
The defendant entered a motion for a new trial, in words and figures following :
NAPOLEON KINDRED )
V. L IN COUNTY COURT OF PEORIA CO.
WILLTAM R. BUSH. ‘

The defendant enters a motion for a new trial in this cause, for following reasons :

1. The Court admitted improper evidence on part of the plaintiff.

w

. The Court refused proper evidence offered by defendant.

3. The Court gave improper instructions on part of plaintiff.

4. The Court refused proper instructions asked on part of defendant.
5. The Court erred in modifying defendant’s instructions.

6. The verdict is contray to law.

. The verdict is against the weight of evidence.
8. The verdict should have been for the defendant.
9. Others reasons. GROVE for Bush.

But the Court overruled said motion and refused to grant anew trial. To which deeision
of the Court in overruling said motion, and in refusing to grant a new trial, the defendant
then and there at the time objected and excepted, and prayed that this, his Bill of Excep.
tions might be signed and sealed by the Court, and made part of the record in this eause, which

is done.

WELLINGTON LOUCKS, County Judge. (L. s.]
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