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SUPREME COURT OF ILLINOILS,

TEHIRD GRAND DIVISION,

APRIL TERM, 1861, AT OTTAVVA.

o Error To LA SatLE County
: g Courr.

ROBT. COGSWELL, Deft. in Error.

A. CRUICKSHANK, Plaintiff in Earor, ?

ARGUMENT SUBMITTED ON THE PART OF THE PLAINTIFF
IN ERROR.

MAY 1T PLEASE YOoUR HoONORS:

The proof introduced on the trial of this cause in the Court below, shows that
one Briggssold to the plaintiff in error, in May, 1857, a dark or black horse ; that
the plaintiff paid for the horse the sum of $80; and that Briggs gave a bill of sale
for the horse acknowledging the receipt of the money and stating in the bill of sale
that the horse was subject to the order of the plaintiff in error at any time. There
was no evidence showing that the horse was delivered to the plaintiff at the time of
the sale, but there is evidence of a statement by the plaintiff, called out by defen-
dant, on cross-examination of the witness Hardin, (page 23, Record,) showing that
the plaintiff let the horse to Briggs for hire. On his cross-examination the witness
Hardin testified that Briggs, during the year he had possession of the horse, after

. the execution of the bill of sale, paid te the plaintiff several small sums of money,

amounting in all from $15 to $25, which the plaintiff, at the time, stated was paid
by Briggs for the use of the horse. The witness Boermaker testifies that the horse
was in possession of the plaintiff seyeral months before he was taken by the defen-
dant, and that he wasbrought to and placed in plaintiff’s possession by Briggs as the
property of plaintiff. The witness Hardin testifies, also, that Briggs said repeatedly
that the horse belonged to the plaintiff; and Wm. Mitchell testifies that he kept
the horse forthe plaintiff severalweeks; and Briges himself, whois called on the stand
by the defendant in error, testifies that he placed the horse in plaintift’s possession
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under the bill of sale some time in the spring of 1858, for the express purpcse of
making the bill of sale good as against the creditors of Briggs. That at that time,
@ ¢ the spring ot- 1838, one Norton had an execution against him, and that the plain-
tiff came to him and said he must have the possession of the horse under the bill
of sale or else it would not be good. That he then delivered the possession of the
horse to the plaintiff and it continued in plaintiff’s possession until it was taken, on
the 15th day of October, 1858, by the defendant, upon an execution against Briggs
in favor of one Buck, and the proof showsin fact that the horse was turned out to
the defendant in error by Briggs himself. The evidence on part of the defendant
shows that the judgment against Briggs was obtained by confession on the 15th day
of October, 1858, the same day of the levy, and six months after the ylaintiff had
obtained possession of the horse. That execution was immediately served out, and
levied the same day upon the horse in controversy. Upon this state of facts, under
the instructions of the Court below, the jury f‘ound for the defendant and a writ of
Telorno Was aw arded.

l‘he position assnmed by the counsel on the trial of this cause below was, and some of
theinstructions seem tobe based upon the assumption that a sale of personal property,
nomatter how bona fide, was fraudulent per se as to all subsequent creditors of the vendor
unless possession of the property sold was given to the vendee by the vendor at the
time of the sale, a position which seems to me entirely untenable. Undoubtedly
the sale would be void as to all creditors of the vendor that perfect their lein upon
such property before an actual possession thereof by the vendee. But the position
I shall assume is substantially set forth in the first point I make in my printed
brief; 7. ¢., That a sale of personal property is good as between vendor and vendee
without an actual delivery of the property sold, and a delivery at any time after the
sale is good, unless the rights of third parties have intervened; and I thmk the au-
thorities cited in my brief fully sustain the position I assume, viz:

Berry vs. Ensall, 2 Grattan (Va.) 333

Syner vs. Gee, 4 Leigh, 535. -

Ludwig vs. Fuller, 5 Sllep]ey, 162,

Bartlett vs. Wlllmms 1 Pick. 288.

Shumway vs. Rutter 8 Pick. 443.

Joy vs. Sears, 9 Pick, 4.

Bissell vs. Hopkms 3 Comm, 189, Note.

Whisler vs. Robelts, 19111, 274; 2 Aik. 115; 10 Pick. ]99

All of the above authorities come fully up to the principle I am contending for,
Substantially the same question was raised in each case, and each time the Court
say, in effect, that a sale of chattels, when the possession does not accompany the
sale, is good if the vendeo obtains possession of the same before the liens of the cre-
ditor attach, or before a subsequent vendes obtains possession. In Zudwig vs. Fuller;

5 Shepley (Mame,) 166, the Court say, “That the general rule of law is, that the
payment of the price is sufficient to complete the sale botween the seller n?d pur-
chaser; but as respects a second purchaser or creditor having no notice, a delivery is
necessary.” And again, in the same case and on the same page, “If a third part}:
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claiming title had notice of such sale before his rights accrued, he cannot allege
any defect in such sale for want of delivery, because he was not injured by it."”

The principle laid down in the case last cited will apply to the case at bar. In
this case the price for the horse—S80—was paid by the plaintiff to Briggs. Onthat
point there is no contradiction. That was suflicient to complete the sale as far as
the plaintiff and Briggs were concerned; and if there had, in fact, been no delivery,
the title to the horse would be in the plaintiff as against the defendant,if the de-
fendant had notice, at or before the time he levied upon the horse, of the sale by
Briggs to the plaintiff; and he must have had notice that plaintiff’ claimed some
title to the horse at the time of the levy, for the horse was taken by him from the
plaintift’s possession. But it is useless here to discuss that question, as the testimony
of Briggs, (page 25 of Record,)a witness introduced by the defendant himself, clearly
establishes the fact that he, Briggs, delivered the horse to the plaintiff in the spring
of 1. p. 1838, some six months before the levy of the execution by the defendant, and
indeed some six months before the judgment was rendered upon which that execu-
tion was issued, and that the plaintiff had remained in possession of the horse ever
since such delivery, and that such delivery was under the bill of sale, and was made
for the express purpose of protecting the vlaintift’s title to the horse in question.

It seems to me, that in the case of Whisker vs. Roberts, 19 111, this Court has in ef-
fect decided that, if the vendee obtain possession of the thing sold at any time after
the sale, before other liens have intervened, that the sale will be valid unless, of
course, it be a fraudulent sale. That case was one of a chattel mortgage containing
no provision for the possession of the mortgaged property to remain in possession of
the mortzagor, which, under our statute, is void as to creditors. But it is there de-
cided, that even if the mortgagee obtain possession of the property mortgzaged for a
temporary purpose before other liens attach, that such possession is good as against
creditors; and the mortgagee may retain possession of the property, notwithstanding

the possession did not originally accompany the bill of sale, and was not, in fact, ob_ "

. tained when finally acquired under the bill ofsale or mortgage.

In the case of Sydner vs. Gee, 4 Leigh (Va.) Rep., at the bottom of p. 542, the Court
quote and approve the following: “ When there is a deed executed, under which
it is competent for a party to take possession immediately, (the very provision in the
bill of sale in evidence,) and he does not do so for six months, I am not aware of
any case which decides that such omission would be fraudulent, so as to make the
deed void, under the statate of Elizabeth. If] indeed, the right of any third person
intervened, it might be void as against them.” In the same case, Cabell, J., says:
“I am for affirming the judgment upon the ground that the vendee took possession
of the property before the right of tho creditor attached;” and in the same case,
page 549, the same doctrine is reiterated by Tucker P. in the case just cited, and in
which case the sale was held good. The possession of the property sold was not
given by the vendor to the vendee until one year had elapsed after the’ sale, but
possession was given before the rights of third parties had intervened.

LY
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The facts disclosed by the testimony, in Berry vs. Ensell, 2 Grattan (Virginia) R.

333, were, that the vendor of goods remained in possession without any actual de-

livery severai months after the sale, at which time the vendee first came into pos-

session of the goods, openly and visibly, employing the vendor as his agent to sell
the same, and the Court held the sale wood

good, no liens having attached. The Court
decide, in Bartlett vs. Williams, 1 Piclk. 288, that a bill of sale is good, as against

creditors, where the vendee does not take possession of the property sold for eight
months after the sale, no lien having atrached.

In the last case cited the bill of sale was given on the 27th of October, 1819, and
possession of the property sold obtained by the vendee June 26th, 1820. On the 3d
of July, 1820, the property was seized on an attachment against the goods of the
vendor. In the case at Bar, according

to the testimony of the defendant’s own
witness, Brigas, the Possession of the horse was delivered under the bill of sale in
the spring of 1838, and it was levied upon by virtue of an execution issued October

15th, 1858, six months after the delivery, the property all the time remuaining with
thevendee. In Shwmway vs. Rutter, 8 Pick. 447, the Court say, The transfey being
bona fide and for a valuable consideration, slight evidence of a delivery is sufficient -
and whether the delivery is formal or not, if the vendee, with the consent of the

vendor, obtain possession before an attachment or second sale, the transfer is com-
plete.

Joy vs. Sears, 9 Pick., 4, was a case of the sale of a vessel at sen, on the 11th of
August; on the 22d of August she arrived at hey home port, and sailed on the 20th
of same month; on the 16th of September following, she returned, and September
17th was attached, and on September 23d was replevied by the vendee, Held the
vendee’s title was good. TIn. t nors will see the attaching cred-

he last case your 1o
itor's lien had been perfected before any delivery to the vendee, still the vendee's
title was held good. In that case, however, no actual delivery could have been

made at time of sale.

Adams vs, Wheeler, 10 Pick. 199, is also a case of a salo with no delivery accompa-

nying the sale, but delivery given before subsequent liens attached. ITeld good.
In Fletcher vs. Howard, 2d Aiken, 115, the Court say, “There is no doubt that prop-

erty in personal chattels passes by a bargain and sale, for sufficient considarations

without delivery, as between the parties to the sale;” and they say further, in sub

stance, that if the delivery is made before subsequent liens attach, the sale, being
bona fide, will be good.

I'have quoted thus largely from the cases cited, for the reason, that the defend-
ant’s counsel below took tho position, and still seems to advance the opinion, that
in order to malke a sale of chattels 8094, as against creditors, there must not only ba
a sale, but an actual delivery of the thing sold accompunying and contemporaneous
therewith—a position that is, us I think, u'nteunble, an entirely different doctrine
being laid down in all of the cases above cited, and in many more I might cite.
But the rule clearly ostablished by the bools is, that a sale for a valuable consid-
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eration. as between the vendor and vendee, is good, and a delivery at any time there.
after, before the rights of third parties have intervened, will make the sale good, as
well against the creditors of the vendor as all the world. -

The defendant seems to rely with great emphasis upon an expression used by this
Court in Warner vs. Carlton, 224 111, 415, where this Court say, “ Had there been an
entire absence of all evidence of a change of possession accompanying the sale
then such an instruction, i. e., that the sale was fraudulent per se, would have been
proper.” But the Court will find, upon examination of that case, that there is no
analogy between it and the one at Dar. In that case the vendor of a stock of
goods and the vendee were of the same name throughout, with the exception of a
middle initial letter, were father and son, and the vendee remained in possession of
the same and carried on the business nearly the same as before, buying and selling.
There was some ecvidence in that case of a delivery at the time of the sale and
before the exccutions became a lien : the sale was but a few days -before the execu-
tion issued, and the principal consideration of the sale was a prior indebtedness from
the vendor to the vendee. Circumstances surrounded the case strongly tending to
show fraud, but the jury haviag found the sale bona fide, the Court sustained the
came. There the vendor was daily selling the goods, as the agent of the vendee;
and the Court decide it was proper for the vendee to employ the vendor for that
purpose; and although the Court seem to intimate that the possession must accom-
pany the sale, I do not think by that language they intend, or do in fact say, that if
the possession does not accompany the sale at the time of the sale, but does accom-
pany it at any time before subsequent liens attach, that the sale is thereby per se
fraudulent, much more if such possession has accompanied the sale for six months
prior to the attaching of subsequent liens, as it-did in the case at Bar.

I have, 1 think, upon authority, clearly established the position I assume in the
first point made in my brief, and I have no doubt this Court will decide as the sev-
eral Courts in the cases cited have decided, that the payment of the price, or even
a bargain and sale, is sufficient to pass the title as between vendor and vendee, and
that a subsequent delivery will be good, if made at eny time before subsequent liens
have attached, or before the rights of third parties have intervened.

I come now to treat of the question of fraud, so strenuously urged by counsel for
defendant. I care but little in what light the bill of sale from Briggs to plaintiff in
error is viewed, whether as a chattel mortgage or an absolute bill of sale, there is
not the slightest evidenco tending to show any fraud upon the part of the plaintiff;
and no matter how fraudulent Briggs’ intentions may have been, unless the plain-

tiff is connected with, and a party to them, his interests ought not to be, and will
not be, prejudiced.

If you treat the bill of sale as a chattel mortgage, and as such it should be held
absolutel.y vox.cl as to cred_itors and subsequent purchasers as long as the horse re-
mninefl in Briggs’ possession; still, if the horse had been delivered to plaintiff befors
such liens attached, it would be he.ld good, I think, upon the authority of Whisiervs.
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Roberts, 19 111, 274, and cases heretofore cited.

But there is not the slizhtest evi-
dence showing this to be a chattel mortgage; but, on the contrary, all go to show
that itavas an alsolute bill of sule. The consideration, eighty doll

paid, a delivery of the horse made some six months before defendant’s lien acerued,
& continued possession of the horse by plaintiff, and the horse treated as the pro-
perty of the plaintift by all parties. There ‘is no cvidence tending to show fraud,
and the only argument used by defendant for that purpose is, that, for some timo
after the sale, the horse remained in Briggs' possession, and that the horse was, he
alleges, sold for less than its value. There is, however, great diversity of opinion
among the witnesses as to tho value of the horse, one witness, Hardy, placing the va-
lue at $30; Mitchell at $100; other witnesses at from $125 to $150; whilst Brigas
Limself places its value at $200. But let the v

alue of the horse be what it may, the
defendant or Buek, the execution creditor, stands in no position to find fault at the

price for which the horse was sold, as it was sold over a year and a half before they
were creditors of Brizgs; and Briggs, as far as they were concerned, had a perfect
right to dispose of the horse as he might see fit, even by gift, at the time he did dis-
pose of it, and it would not have been frandulent as to them. The fact that tho
horse, when it was delivered to the plaintiff} was delivered to protect plaintiff's inte-
rest from Norton's execution, even if it had been g bad delivery as far as Norton’s
execution was concerned, would have been £ood as to this execution held by defend-

ant, which was issued upon a judgment rendered six months
made.

ars, was actually

after the delivery was

The presumptions of Iaw are in favor of honesty and fair dealing, and all that it
Was necessary for the plaintiff to show to entitle him to recover was, that he had
purchased, paid for, and obtained possession of the horse before the defendant’s lion
attached. The law presumes the transaction to be fair and honest until the contra-
vy is shown.

1 Seam. 365, 399,
4 Peters, 295,

If fraud is to be presumed anywhere, I should thinlk thére was much more ground
for presuming fraud between Briggs and Buck than Briggsand plff. The Jjudgmentin
favor of Buck was confessed by Briggs Oct. 15, 1858 ; exccution sworn out by Buckand
placed in defendant’s hands to execute.  Briggs goes with the defendant to plaintiff's

.stable, turns out the horse on the executlion, and comes into Court for the purpose
of swearing the horse bacl into his possession,

If the pcsitions I haye assumed are sound, then the instructions given by the
Court below for the defendant, found on bage 2d of the Abstract, are each errone-
ous,; and were well caleulated to mislead the jury. And from the testimony in
the case, which is all embodied in the Bill of Lxceptions, it scems to me impossible

that the jury should have found for the defendant, unless they had been clearly
misled Ly those instructions,

¥" "'The first instruction makes no distinction betyyoen parties actually having a lien
“upon the Lorse at the time of the delivery, as execution creditors, and those entitled
' L]
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to a lien as judgment creditors who have a right to an execution but have not, in
fact, sued one out. The latter part of the instruction seems to imply, that an exe-
cution creditor might take the horse no matter how long it had been sued out after
the delivery to the plaintiff’; and the whole instruction goes upon the assumption
that a sale of personal property without a delivery at the timeof the sale, makes the
sale absolutely void per se, and that no subsequent delivery could make the sale good,
notwithstanding no liens had intervened before the delivery.

It scems to me the doctrine is, and should be, that third parties have no right to
interfere with the sale of personal property, or to find fault therewith for want of
delivery, unless their rights are prejudiced thereby, or their liens have attached
before delivery is actually made. ' '

Al .

The second instruction is also, T thinls, clearly erroneous, is in direct opposition-to
the doctrine laid down in Whisler v. Roberts, 19 I1l. 274, judgment creditors having no
right to complain unless their judgments have at least been obtained before the
delivery, much less if obtained months after the delivery under the sale.

The third instruction is directly in conflict with the doctrine laid down in 19 Ills.
at the close of the opinion of the Court, in Whisker vs. Rolerts, found on page 282, as
well as the doctrine laid down in the other authorities cited by plaintiff. '

The fourth instruction isalso in conflict with all or nearly all, the authorities cited;
the delivery of theproperty is not necessary for o sale of chattels as between vendor
and vendee, and third parties have no right to complain if the delivery is made
before their liens attach.

The ninth instruction assumes, contrary to the doctrine laid down in 1 Scam. and
4 Peters, that a person purchasing personal property must show he is not quilly
of fraud, whereas I had supposed and still supposo the rule to be, that honesty and
fair dealing were presumed by law, not fraud, and that a party attackinga sale must
show fraud between the vendor and vendee, to which fraud both must be parties,

What I have already said will apply with force to the 11th and 12th
instritclions given for defendant—the authorities already cited will apply to them.
None of the instructions given were based upon testimony before the jury, and cach
and all were well calculated to mislead the jury in their finding, and those instruc-
tions alone are suflicient to reverse this cause even if actual fraud had been proved.
The idea advanced by defendant’s counsel in his argument that  if plaintiff had been
guilty of fraud he has no right to complain of error in instructions,”’ sounds well in
a stump speech, but is worth little as a legal argument.

I come now, finally, to notice the preliminary questions mentioned by thedefendant’s
counsel in his argument. IIe urges with great strenuousness that the court below
had no right to allow the plaintiff' to file copies of the lost writ and bond. The
bond and writ were both lost; of that there is no question. It was necessary to sup-
ply them in order to get a complete record to bring into this court. Supplying the
lost papers could not prejudice the defendant; indeed if the judgment below should
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be sustained, would e beneficial instead of prejudicial to the defendnnt':s in[m:est.
Hence hehad no cause to complein. I have examinedsome of the authorities cited
by defendant’s counsel but cannot see that they arve opposed to-the, principle I as-

sume, but that on the contrary some of them tend to sustain it. I leave that ques-
tion with this Court without a citation of any authcrities on that point.

In the argument filed by defendant’s counsel at the last term, he states that the
defendant was not present in the court below when leave was given to file the re-
plevin bond. The original record failed to show that fact, but the supplemental re-
cord does fully show it. 1t was at best but a techrical point made upon a misprision
of the clerk, but one which defendant’s counsel knew did not exist in fact, as he was
the attorney for the defendant below and was present when the leave was granted.

L4
The defendant secks to reverse the judgment of the court below in allowing the
copies of thelost papers to be filed. It matters not to the plaintiff whatis done with
the judgment in that respect. As far as he is concerned he is willing that portion of'
the judgment should be reversed, but it would perhaps be well for the profession if
the power of the court te supply lost papers was clearly defined.

What the plaintiff complains of and what he seeks to remedy, is the erroneous
rulings and instructions of the court below, and the er
which was, as he claims, clearly ag
Justice.

roneous finding of the jury,
ainst the law and the evidence, against truth and

The only question of real, practical importance being whether a sale of chatels is
absolutely void as between all parties, if delivery to the vendee does ndt immedi-
ately accompany the sale; or if such a sale will be good if delivery to the vendee is
made before the rights of third parties have intervened, or their liens attached, es-

'S cially when, as in this case, the delivery was made months before such liens at-
tached.

E. F. BULL,
" Plaintiff’s Attorney. .
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SUPREME COURT OF ILLINOIS,

TEHIRD GRAND DIVISIOIN,

APRIL TERM, 1861, AT OTTAVWA.
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ARGUMENT SUBMITTED ON THE PART OF THE PLAINTIFEF
IN ERROR.

MAY 1T PLEASE YOUR HoNORS:

The proof introduced on the trial of this cause in the Court below, shows that
one Briggssold to the plaintiff in error, in May, 1857, a dark or black horse ; that
the plaintiff paid for the horse the sum of $80; and that Briggs gave a bill of sale
for the.horse acknowledging the receipt of the money and stating in the bill of sale
that the horse was subject to the order of the plaintiff in error at any time. There
was no evidence showing that the horse wasdelivered to the plaintiff at the time of
the sale, but there is evidence of a statement by the plaintiff, called out by defen-
dant, on cross-examination of the witness Hardin, (page 23, Record,) showing that
the plaintiff let the horse to Briggs for hire. On his cross-examination the witness
Hardin testified that Briggs, during the year he had possession of the horse, after
the execution of the bill of sale, paid te the plhintiﬁ‘ several small sums of money,
amounting in all from $15 to $25, which the plaintiff, at the time, stated was paid
by Briggs for the use of the horse. The witness Boermaler testifies that the horse
was in possession of the plaintiff seyeral months before he was taken by the defen-
dant, and that he wasbrought to and placed in plaintiff’s pessession by Briggs as the
property of plaintiff. The witness Hardin testifies, also, that Briggs said repeatedly
that the horse belonged to the plaintiff; and Wm. Mitchell testifies that he kept
the horse forthe plamtiff severalweeks; and Brigas himself, whois called on the stand
by the defendant in error, testifies that he placed the horse in plaintiff's possession
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under the bill of sale some time in the spring of 1838, for the express purpcse of
making the bill of sale good as against the creditors of Briggs. That at that time,
% ¢ the spring ot 1858, one Norton had an execution against him, and that the plain-
tiff came to him and said he must have the possession of the horse under the bill
of sale or else it would not be good. That he then delivered the possession of the
horse to the plaintiff and it continued in plaintiff’s possession until it was taken, on
the 15th day of October, 1858, by the defendant, upon an execution against Briggs
in favor of one Buck, and the proof shows in fact that the horse was turned out to
the defendant in error by Briggs himself. The evidence on part of the defendant
shows that the judgment against Briggs was obtained by confession on the 15th day
of October, 1858, the same day of the levy, and six months after the ylaintiff had
obtained possession of the horse. That execution was immediately served out, and
levied the same day upon the horse in controversy. Upon this state of facts, under
the instructions of the Court below, the jury found for the defendant and a writ of
reforno was awarded.

The position assnmed by the counsel on thetrial of this cause below was, and some of
theinstructions seem tobe based upon the assumption that a sale of personal property,
no matter how bona fide, was fraudulent per se as to all subsequent creditors of the vendor
unless possession of the property sold was given to the vendee by the vendor at the
time of the sale, a position which seems to me entirely untenable. Undoubtedly
the sale would be void as to all creditors of the vendor that perfect their lein upon
such property before an actual possession thereof by the vendee. But the position
I shall assume is substantially set forth in the first point I make in my printed
brief, 7. ¢., That a sale of personal property is good as between vendor and vendee
without an actual delivery of the property sold, and a delivery at any time after the
sale is good, unless the rights of third parties have intervened; and I think the au-
thorities cited in my brief fully sustain the position I assume, viz:

Berry vs. Ensall, 2 Grattan (Va.) 333.

Syner vs. Gee, 4 Leigh, 535.

Ludwig vs. Fuller, 5 Shepley, 162,

Bartlett vs. Williams, 1 Pick. 288.

Shumyay »s. Rutter, 8 Pick. 443.

Joy vs. Sears, 9 Pick. 4.

Bissell vs. Hopkins, 3 Cowan, 189, Note. ;
Whisler vs. Roberts, 19111, 274; 2 Aik. 115; 10 Pick. 199.

All of the above authorities come fully up to the principle I am contending for,
Substantially the same question was raised in each case, and each time the Court
say, in effect, that a sale of chattels, when the possession does not accompany the
sale, is good ifthe vendee obtains possession of the same before the liens of the cre-
ditor attach, or before a subsequent vendes obtains possession. In Zudwig vs. Fuller,
5 Shepley (Maine,) 166, the Court say, “That the general rule of law is, that the
payment of the price is sufficient to complete the sale between the seller and pur-
chaser; but as respects a second purchaser or creditor having no notice, a delivery is
necessary.” And again, in the same case and on the same page, ‘“If a third party
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claiming title.had notice of such sale before his rights accrued, he cannot allege
any defeet in such sale for want of delivery, because he was not injured by it."

The principle laid down in the case last cited will apply to the case at bar. In
this case the price for the horse—S80—was paid by the plaintiff to Briggs. Onthat
point there is no contradiction. That was suflicient to complete the sale as far as
the plaintiff and Briggs were concerned; and if there had, in fact, been no delivery,
the title to the horse would be in the plaintiff as against the defendant, if the de-
fendant had notice, at or before the time he levied upon the horse, of the sale by
Briggs to the plaintiff; and he must have had notice that plaintiff claimed some
title to the horse at the time of the levy, for the horse was taken by him from the
plaintiff’s possession. But it is useless here to discuss that question, as the testimory
of Briggs, (page 25 of Record,) a witness introduced by the defendant himself, clearly
establishes the fact that he, Briggs, delivered the horse to the plaintiff in the spring
of 4. p. 1838, some six-months before the levy of the execution by the defendant, and
indeed some six months before the judgment was rendered upon which that execu-
tion was issued, and that the plaintiff had remained in possession of the horse ever
since such delivery, and that such delivery was under the bill of sale, and was made
for the express purpose of protecting the vlaintiff’s title to the horse in question.

It seems to me, that in the case of Whisher vs. Roberts, 19 I11., this Court has in ef-
fect decided that, if the vendee obtain possession of the thing sold at any time after
the sale, before other liens have intervened, that the sale will be valid unless, of
course, it be a fraudulent sale. That case was one of a chattel mortgage containing
no provision for the possession of the mortgaged property to remain in possession of
the mortgagor, which, under our statute, is void as to creditors. But it is there de-
cided, that even if the mortgagee obtain possession of the property mortgaged for a
temporary purpose before other liens attach, that such possession is good as against
creditors; and the mortgagee may retain possessionof the property, notwithstanding
the possession did not originally accompany the bill of sale, and was not, in fact, ob.
tained when finally acquired under the bill ofsale or mortgage.

In the case of Sydner vs. Gee, 4 Leigh (Va.) Rep., at the bottom of p. 542, the Court
quote and approve the following: “ When there is a deed executed, under which
it is competent for a party to take possession immediately, (the very provision in the
bill of sale in evidence,) and he does not do so for six months, I am not aware of
any case which decides that such omission would be fraudulent, so as to make the
deed void, under the statate of Elizabeth. If, indeed, the right of any third person
intervened, it might be void as against them.” In the same’ case, Cabell, J., says:
“I am for affirming the judgment upon the ground that the vendee took possession
of the property befoce the right of the creditor attached;” and in the same case,
page 549, the same doctrine is reiterated by Tucker P. in the case just cited, and in
which case the sale was held good. The possession of the property sold was not
given by the vendor to the vendee until one year had elapsed after the sale, but
possession was given before the rights of third parties had intervened.



[ %]

The facts disclosed by the testimony, in Berry vs. Ensell, 2 Grat{an,(Virginia) R.

333, were, that the vendor of goods remained in possession without any actual de-
livery severai months after the sale, at which time the vendee first came into pos-

session of the goods, openly and visibly, employing the vendor as his agent to sell

“the same, and the Court held the sale good, no liens having attached. The Court

decide, in Bartltt vs. Williams, 1 Pick. 288, that a bill of sale is good, as against
creditors, where the vendeo does not take possession of the property sold for eight
months after thesale, no lien having atrached.

In the last case cited the bill of sale was given on the 27th of October, 1819, and
possession of the property sold obtained by the vendee June 20th, 1820. On the 3d
of July, 1820, the property was seized on an attachment against the goods of the
vendor. In the case at Bar, according to the testimony of the defendant’s own
witness, Briggs, the possession of the horse was delivered under the bill of sale in
the spring of 1858, and it was levied upon by virtue of an execcution issued October
15th, 1858, six months after the delivery, the property all the time remaining with
thevendee. In Shumway vs. Rutter, 8 Pick. 447, the Court say, The transfer being
bona fide and for a valuable consideration, slight evidence of a delivery is sufficient :
and whether the delivery is formal or not, if the vendee, with the consent of the

vendor, obtain possession before an attachment or second sale, the transfer is com-
plete.

Joy vs. Sears, 9 Pick. 4, was a case of the sale of a vessel at sea, on the 11th of
August; on the 22d of August she arrived at her home port, and sailed on the 29th
of same month; on the 16th of September following, she returned, and September
17th was attached, and on September 23d was replevied by the vendee. Held the
vendee's title was good. In the last case your Honors will see the attaching cred-
itor's lien had been perfected before any delivery to the vendee, still the vendee's

title was held good. In that case, however, no actual delivery could have been
made at time of sale.

Adams vs. Wheeler, 10 Pick. 199, is also a case of a sale with no delivery accompa-
nying the sale, but delivery given before subsequent liens attached. ITeld good.
In Fletcher vs. Howard, 2d Aiken, 115, the Court say, “There is no doubt that prop-
erty in personal chattels passes by a bargain and sale, for sufficient considerations
without delivery, as between the parties to the sale;” and they say further, in sub”
stance, that if the delivery is made before subsequent liens attach, the sale, being
bona fide, will be good.

I have quoted thus largely from the cases cited, for the reason, that the defend-
ant's counsel below took the position, and still seems to advance the opinion, that
in order to make a sale of chattels good, as against creditors, there must not only be
a sale, but an actual delivery of the thing sold accompanying and contemporaneous
therewith—a position that is, as I think, untenable, an entirely different doctrine
being laid down in all of the cases above cited, and in'many more I might cite,
But the rule clearly established by the books is, that a sale for a valuable  consid-
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eration, as between the vendor and vendee, is good, and a delivery at any time there.

after, before the rights of third parties have intervened, will make the sale good, as
well against the creditors of the vendor as all the world.

The defendant seems to rely with great emphasis upon an expression used by this
Court in Warner vs. Curlton, 22d I11. 415, where this Ceurt say, “ Had there been an
entire absence of all evidence of a change of possession accompanying the sale
then such an instruction, i. e., that the sale was fraudulent per se, would have been
proper.” But the Court will find, upon examination of that case, that there is ne
analogy between it and the one at Bar. In that case the vendor of a stock of
zoods and the vendee were of the same name throughout, with the exception of a
middle initial letter, were father and son, and the vendee remained in possession of
the same and carried on the business nearly the same as before, buying and selling.
There was some evidence in that case of a delivery at the time of the sale and
before the executions became a lien: the sale was but a few days before the execu-
tion issued, and the principal consideration of the sale was a prior indebtedness from
the vendor to the vendee. Circumstances surrounded the case strongly tending to
show fraud, but the jury haviag found the sale lona jide, the Court sustained the
same. There the vendor was daily selling the goods, as the agent of the vendec;
and the Court decide it was proper for the vendee to employ the vendor for that
purpose; and although the Court seem to intimate that the possession must accom-
pany the sale, I do not think by that language they intend, or do in fact say, that if
the possession does not accompany the sale at the time of the sale, but does accom-
pany it at any time before subsequent liens attach, that the sale is thereby per se
fraudulent, much more if such possession has accompanied the sale for six months
prior to the attaching of subsequent liens, as it did in the case at Bar.

I have, 1 think, upon authority, clearly established the position I assume in the
first point made in my brief, and I have no doubt this Court will decide as the sev-
eral Courts in the cases cited have decided, that the payment of the price, or even
a bargain and sale, is sufficient to pass the title as between vendor and vendee, and
that a subsequent delivery will be good, if made at eny time before subsequent liens
have attached, or before the rights of third parties have intervened.

I come now to treat of the question of fraud, so strenuously urged by counsel for
defendant. I care but little in what light the bill of sale from Briggs to plaintiff in
error is viewed, whether as a chattel mortgage or an absolute bill of sale, there is
not the slightest evidence tending to showany {raud upon the part of the plaintiff;
and no matter how fraudulent Briggs' intentions may have been, unless the plain-
tiff is connected with, and a party to them, his interests ought not to be, and will
not be, prejudiced.

If you treat the bill of sale as a chattel mortgage, and as such it should be held
absolutely void as to creditors and subsequent purchasers as long as the horse re-
mained in Briggs' possession; still, if the horse had been delivered to plaintiff Lefore
such liens attached, it would be held good, I think, upon the authority of Whishervs.
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Roberts, 19 T11. 274, and cases heretofore cited. But there is not the slightest evi-
dence showing this to be a chattel mortgage; but, on the contrary, all go to show
that it was an absolute bill of sule. The consideration, eighty dollars, was actually
paid, a delivery of the horse made some six months before defendant’s lien accrued,
u continued possession of the horse by plaintiff, and the horse treated as the pro-
perty of the plaintiff by all parties. There is no evidence tending to show fraud,
and the only argument used by defendant for that purpose is, that, for some time
after the sale, the horse remained in Briggs' possession, and that the horse was, he
alleges, sold for less than its value. There is, however, great diversity of opinion
among the witnesses as to the value of the horse, one witness, Hardy, placing the va-
lue at $80; Mitchell at $100; other wilnesses at from $125 to $150; whilst Brigas
himself places its value at $200. But let the value of the horse be what it may, tho
defendant or Buck, the execution creditor, stands in no position to find fault at the
price for which the horse was sold, as it was sold over a year and a half before they
were creditors of Briggs; and Briggs, as far as they were concerned, had a perfect
right to dispose of the horse as he might see fit, even by gift, at the time he did dis-
pose of it, and it would not have been fraudulent as to them. The fact that the
horse, when it was delivered to the plaintiff; was delivered to protect plaintiff's inte-
rest from Norton's execntion, even if it had been a bad delivery as far as Norton's
execution was concerned, would have been good as to this execution held by defend-
ant, which was issued upon a judgment rendered six months after the delivery was
made.

The presumptions of law are in favor of honesty and fair dealing, and all that it
was necessary for the plaintiff to show to entitle him to recover was, that he had
purchased, paid for, and obtained possession of the horse before the defendant’s lion
attached. The law presumes the transaction to be fair and honest until the contra-
ry is shown.

1'Scam. 365, 399.
4 Peters, 295.

If fraud is to be presumed anywhere, I should think there was much more ground
for presumingfraud between Briggs and Buck than Briggsand plff. The judgmentin
favor of Buck was confessed by Briggs Oct. 15, 1858 ; execution sworn out by Buck and
placed in defendant’s hands to execute. Briggs goeswith the defendant to plaintiff's
stable, turns out the horse on the execution, and comes into Court for the purpose
of swearing the horse'back into his possession. -

If the pcsitions T have assumed are sound, then the instructions given by the
Court below for the defendant, found on page 2d of the Abstract, are each errone-
ous,; and were well calculated to mislead the jury. And from the testimony in
the case, which is all embodied in the Bill of Exceptions, it seems to me impossible
that the jury should have found for the defendant, unless they had been clearly
misled by those instructions.

The first instruction makes no distinction between parties actually having a lien
upon the horse at the time of the delivery, as execution creditors, and those entitled
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to a lien as judgment creditors who have a right to an execution but have not, in
fact, sued one out. The latter part of the instruction seems to imply, that an exe-
cution creditor might take the horse no matter how long it had been sued out after
the delivery to the plaintiff; and the whole instruction goes upon the assumption
that a sale of personal property without a delivery at the timeof the sale, makes the
sale absolutely void per sz, and that nosubsequent delivery could malke the sale good,
notwithstanding no liens had intervened before the delivery.

It seems to me the doctrine is, and should be, that third parties have no right to
interfere with the sale of personal property, or to find fault therewith for want of
delivery, unless their rights are prejudiced thereby, or their liens have attached
before delivery is actually made.

The second instruction is also, T thinl, clearly erroncous, is in direct opposition to
the doctrine laid down in Whisler v. Roberts, 19 I1l. 274, judgment creditors having no
right to complain unless their judgments have at least been obtained before the
delivery, much less if obtained months after the delivery under the sale.

The third instruction is directly in conflict with the doctrine laid down in 19 Ills.
at the close of the opinion of the Court, in Whisher vs. Rolerts, found on page 282, as
well as the doctrine laid down in the other authorities cited by plaintift:

The fourth instruction is also in conflict with all or neaxly all, the authorities cited;
the delivery of the property is not necessary for 2 sale ot chattels as between vendox
and vendee, and third parties have no right to complain if the delivery is made
before their liens attach.

The ninth instruction assumes, contrary to the doctrine laid down in 1 Scam. and
4 Peters, that a person purchasing personal property musv show he is not guilty
of fraud, whereas I had supposed and still suppose the rule to be, that honesty and
fair dealing were presumed by law, not fraud, and that a party attackinga sale must
show fraud between the vendor and vendee, to which fraud both must be parties,

What I have already said will apply with force to the 11th and 12th
instructions given for defendant—the authorities already cited will apply to them.
None of the instructions given were based upon testimony before the jury, and each
and all were well calculated to mislead the jury in their finding, and those instruc-
tions alone are sufficient to reverse this cause even if actual frand had been proved.
The idea advanced by defendant’s counsel in his argument that “ if plaintiff had been
guilty of fraud he has no right to complain of error in instructions,” sounds well in
a stump speech, but is worth little as a legal argument.

I come now, finally, to notice the prefiminary questions mentioned by the defendant's
counsel in his argiment. e urges with great strenuousness that the court below
had no right to allow the plaintift’ to file copies of the lost writ and bond. The
bond and writ were both lost; of that there is no question. It was necessary to sup-
ply them in order to get a complete record to bring into this court. Supplying the
lost papers could not prejudice the defendant; indeed if the judgment below should
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be sustained, would be beneficial instead of prejudicial to the defendant'sinterest.
Hence hehad no cause to complein. I have examinedsome of the authorities cited
by defendant’s counsel but cannot see that they are opposed to the principle I as-
sume, but that on the contrary some of them tend to sustain it. 1 leave that ques-
tion with this Court without a citation of any autherities on that point.

In the argument filed by defendant’s counsel at the last term, he states that the
defendant was not present in the court below when leave was given to file the re-
plevin bond. The original record failed to show that fact, but the supplemental re-
cord does fully show it. It was at best but a techrical point made upon a misprision
of the clerk, but one which defendant's counsel knew did not exist in fact, as he was
the attorney for the defendant below and was present when the leave was “granted.

The defendant secks to reverse the judgment of the court below in allowing the
copies of the lost papers to be filed. It matters not to the plaintifi’ whatis done with
the judgment in that respect. = As far as he is concerned he is willing that portion of
the judgment should be reversed, but it would perhaps be well for the profession if
the power of the court te supply lost papers was clearly defined.

What the plaintiff complains of and what he seeks to remedy, is the erroneous
rulings and instructious of the court below, and the erroncous finding of the jury,
which was, as he claims, clearly against the law and the evidence, against truth and
Justice.

-The only question of real, practical importance being whether a sale of chatels is
absolutely void as between aZl parties, if delivery to the vendee does not immedi-
ately accompany the sale; or if such a sale will be good if delivery to the vendee is
made before the rights of third parties have intervened, or their liens attached, es-
'S cially when, as in this case, the delivery was made months before such liens at-
tached.

E. F. BULL,
" Plaintiff’s Attorney.
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Turs was an action of Replevin brought by Cruickshank, Plaintiff
in Frror, against Cogswell, Tor the recovery of a horse, and was
tricd at the Mareh term of the O ounty Coourt, A. D. 1859.

The Declaration was in the cepit and delinet, and the Pleaswere
Ist. non detinst ; 24, property in W. 1. Briggs; 3d, property in
Defendant 3 1, th:ll W, D). Briges was the owner of the hors [
1when, K. which was levied upor by the delendant, as a constable, 1»v
virtne of an exeention in favor of John 1T, Buc,l; against lall"‘~.

The Jury vetwrned a verdiet for llu Defendant.  The Plaiutilr
prayed an appeal to the Supreme Court, which was dis missed at the
Last Qulawa term therenl, and is now bronght up on Writ of Errox
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The record in this case presents some questions to Dhe disposcd of
preliminary to the examination of the errors assigned by
the plaintiff in error. At the June term of the county
court, it appearing that the Writ of Replevin bhad been mislaic
or lost, the plaintiff’s connsel—the defendant’s counsel being
prescnt — moved the coust to grant leave to complete the
records, and the court granted leave by filing & copy of the original
Writ and Return, to woich ruling of the court the defendant’s
counsel then and there excepted.
7=~ (See Bill of Exceptions, pages 18 and 19.) _

The writ, with the oflicer’s return thereon, is a part of the
record. 4 Shep., S1.

1st. It is denied that the court had authority to allow the record

to be amended or completed. 1t is insisted that the record could,
be amended as to other than clerical errors. and matters of
form, ouly at the term at which the judgment was rendered.

7z~ (11111, Rep. 57.)

T'he record itself must show something by which the amendment
may be made.

‘I'he unquestionable verity which a record imports, requires that
its alteration shall not depend upon anything so frail as memory.—

Z&~ 5. Pike, R. 208; Smith vs. Dudley, 2. Arkansas Reportsr
page 60; Blackmore's case 4, Coke’s Reports, 452; State vs. ars
rison, 10 Yerger, R. 542; 4 Tredell, 81.
2d. To complete a Record by supplying a lost part thereof cannot

be regarded as an amendment of a Record as to mere matter

of form or clerical error. The court therefore, had no authority at
the June term to allow {he counsel to complete the record by sup-
plying the lost or mislaid Writ and Return, when tke cause was
tricd at the previous March term. This Court seems to have decided
tbis point in ‘I'roy vs. Reilly,

2=~ (3. Seam. page 19: O’Connor vs. Mullen, 11 Illinos, 57.)

3. If the Court had such authority, it could only bc done after the
defendant lmd notice thereof.
zar (1L 111, 57. )M
‘I'he Bill of Xxceptions shows,
z7~ (Page 18 and 19.) uzg
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The 13th day of June—onc of the days of the term —the plaintill
by his counsel, moved to complete the record, by supplying
the writ, and the leave of the court granted, was to supply
the writ and retorn. (Missstated in the printed abstracts)  OF
this proceeding the defendant had notice, us he appeared by
his counsel, to resist the motion, On the 16th- day of June,
three days subsequent to the time leave was granted to supply the
writ and return, further procecdings were had which transcended
the order or leave of the court, and ol which further proceedings
the defendant had no notice, The order of the court on the 13th
day of June was to supply a copy of the writ and return ; on the
16th day of June the court allowed the plaintifi’s attorney to go
beyond the leave granted z~ (Bill of Iixceptions, puge 19) =
of which defendant had notice, by supplying a copy not only of the
writ and return thereon, which was the extent of the leave granted,
but also by supplying a copy of the Bond. Surely, if the record
could be so amended or completed, at a term subsequent to the one
at which the judgment was rendered—and when it is evident there
was nothing but vague and general recollection on which to rely—
the defendant was entitled to notice of all the lost record, which it
was proposed to supply. If notice to the defendant of the applica-
tion to supply the writ and return tkereon was necessary, it was
equally so that he should have notice of the application to supply
the lost Bond. “If the court could approve a copy of the Bond
and make it a part of the record without notice to the defendant, it
was certainly unnecessary to trouble him with notice of the applica-
tion to supply the writ and return. '

The conclusions to which I have arrived from an examination of
{he authoritics are, 1st, that the court had no authority to allow the
record to be completed, chuuse there was nothing in the record it~
self by which it could be done. The exercise of such an anthority
at the term in which judgment is rendered, is of very questionable
propriety, frequently denied, and clearly forbidden at a subsequent
term ; 2d, because therdis-a pilpuble distihetion between supplying

a part of a lost record and amending o record us to matters of
A}
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forin or clerigal mistakes ; and 34, because the Defendant hiad so
notice of the application of the I'laintifi’ to supply the lost bond
or the action of the conrt in approving the furnished (-Aup-v thereof.

The questions presented by the assignment of eirors in the Bill
ol lixeeplions are two :  1st, whether the jury under the evidence
introduced, were unthorized to find a verdiet for the Defendant H
2 L whether the court erred in giving the instructions asked for by
the Delendant,

The jury were aithorized to find a verdict: for the Defendant
from the following evidence. The pretended bill of sale exceuted

: and delivered by Briggs to Cruickshank, under which the Plaintif

(-lx}imcd the horse, was made and dated the 1st ol May, 1857.—
"I'he possession of the horse remnined with Briggs lor about filteen
months after the date ol the bill ofsale. Boermaker, the Plaintifl 's
witness, swears the horse came into the possession of Cruickshank
two or three months before the month of October, 1858, During
all this time Briggs had all the indicia of absolute ownership of the
horse—the exclusive control and use of him—euabled to met credit
thereby ; and when, about fifteen months after the pretended saler
the hoyse was about to be taken on an execution recovered againss
Briggs, in favor of one Norton, the plaintiff first got possession of
the horse by telling Briggs it was necessary to save the hotse from
Norton’s execution.  Plaintiff told Briggs that he would lead the
horse behind his buggy the next day, and he, Brigas, then could
have the use of him again. Thus the possession of the horse was
at last.got by promising to re-deliver him the next day to Briggs,
and by operating on Briggs's fears, by representing that the horse
woulit be taken on execution. 'I'he civcumstances which surroundedl
the plaintiff’s getting possession of the horse and his representations

.to Briggs, are lardly compatible with the theory of a bona fide

sa'e of the horse by lfriggs to Uruickshanlk: -
I insist thut tbis mode of jfrocedyre, ift dbdnining posseséion ol
the horse, coupled with the fuct of the long time “that bad elupsed

from the date ol the pretended &ile belore anything was -known, 4

about it—and then only when it was necessary to protect the

— e
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property from levy upon a judgment recovered upon a debt against
Briggs, originating perhaps, in the fact of his ownership—a fact
perhaps, which gave him the means to obtain credit, are all stron
circumstances militating against the good faith of the sale.

The witnesses (and they were numerous) with one exception, all
testified that the value of the horse on the 1st May, 1857, at the
time of this alleged sale was worth from $125 to S200. 1t wus
also proved that Briggs had deposited with Cruickshank some 825,

‘I'he obvious inadequacy of the price fends strougly to show the
fraudulent character of the sale. '

This court has decided in

7=~ 19 1L, page 274, Whisler vs. Roberts, o7
that where the testimony was conflicting, and there are no facts in the
case to guide the court, it will be presumed that the jury, having
superior opportunity for doing so, properly weighed the testimony.

It must be presumed that the jury were fully satisfied there was
fraud in this transaction—the evidence preseerved in the Biil of
lxceptions authorized that presumption; and it is hardly necessary
here to say that the plaintiff’ ought not to be encouraged to come
into this Court with “unclean hands,” to take advantage of his
ewn_wrongs, in_order to assert a right, born in fraud, as against
third parties. No error of Instruction could prejudice the plaintiii
if his claim was founded in a fraudulent sale.

1t is insisted that under no possible view of the evidence, could
the plaintiff be entitled to a verdict.

The vendor (Briggs) retained absolute and unqualified possession
of the horse for about fifteen months after the alleged sale. An
absolute Bill of Sale imports possession in the grantee, and evidence °
to show an agreement as part of the contract, that the vendor
should retain possession, is inadmissible, because it contradicts the
bill of sale:

73~ (4 Blackford 420, Toley et al vs. Knight; and Smith’s
Leading Cases, vol. 1, page 68, Law Library.) .o

In the case at Bar, the sale was fraudulent per se. There was
no evidence whatever introduced showing or tending to show, that
the possession of the horse accompanied the sale; but on the
contrary, it was conclusively shown that possession not only did not
accompany the sale, but that more than a year elapsed between
the sale and the possession. This Court

z~ (22 1L, 524, Warner vs. Carlton) sz

say, that an’instruction to the .jury, that the sale in that case
was fraudulent per se, would have been proper if there had been

. an entire absence of all evidence of a change of possession accom~
panying the sale. This is regarded as decisive ot the present case,
for there was not only an entire absence of evidence that the pos-
sesgion accompanied the sale, but there was the positive proof that
it did not. This, in my view, disposes of the question of error in
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the Tuslrnetions of the Defendant assigned by the Plainliil s for
it auy of the Iystructions be erroneous, the plaintifl’ hus not been
prejudiced thereby, as it was shown by the testimony both of Boer
maker and Briggs, and no conflicting evidence, that the sale upon
which be relies is absolutely void.

751~ (See Thorn vs. Watson, 5 Gilinan, 30;

Arenz vs. Reihle, 1 Scammon, 340.) 7

Nor is there any7analogy between this ease and where “a mortgagee
of personal property—the mortgage sot providing that the mort-
wagor may retain possession—may, i’ he gets possession peaceably,
retain the property, unless other licos upou it had intervened while
the mortgagor was in possession.” . If the Bill of Sule by Briges to
Cruickshank had been exccuted in good faith, and il evidence were
ndmissible that the vendor might retain possession, it would then
have been necessary to have the Bill of Sale acknowledged and
recorded, ns required by statute, 29~(Scates’ Statute, page 514, see.
¥)<=Z in order to bring it within the rule laid down in

Z3~ (L9 1L, p. 274.)

The jury were fully warranted to believe that at the time of
the making of this pretended bill of sale, there was no intention on
the part of Briggs to deliver possession of the hoise, or any expects
ation on the part of Cruickshunk to have possession of him, thatthe
possession was an after thought of the parties, originating in the
existence of executions against Briggs; and it is insisted that the
execution ofa mere bill of sale without a contemporaneous inten-
tion to give possession, carries no title whatever to'the purchaser as
against existing or subsequent creditors of the seller—that the act
of sale and the intention to give possession are the essential elements
of the contract—uwithout the co existence and co-operation of which
there is no contract whatever—that {he giving of the possession ol
the horse without an intention to sell, is as valid as the selling
without an intention to deliver possession, and that neither by itself
alone conveys any right whatever, at least as against any creditor
of the vendor. )

It might be urged were it necessary, that this case is distinguishable

from that of a sule of personal property and an' understanding
between the parties that the vendor rethin possession, or a sale
where the purchaser fails or neglects to gethe possession : such a
transaction is good as belween the parties, but it is urged that
here there was No saLk whatever, as there was no intention or
understanding that there should be a change of-possession, and
therefore, even as between the parties, no rights or obligations were
created by the execution of the pretended bill of sale.
Z&-The 2d, 3d and 12(th Instructions are based partly upon this view
of the testimony, and the others require good faith in the parties to
the sale, and the absence of fraud in the transaction, and only, in
my judgment, enforce the settled principles of law, and apply the
decisions of this Court, repeatedly made, to the case at Bar.

g0 e,
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" STATE OF ILLINOIS, ) = - g e
“tw ' SupreME CouRrrT, { ss. APRIL TERM, A. D. 1860.
Third Grand Division.
Alexander 'Cruz'ckshank, Plaintiff in Error, vs. Robert Cogswell, Defendant in Error.
Error to La Salle County Court.

PLAINTIFF'S POINTS AND AUTHORITIES.

1st. A sale, as between vender and vendee, is good without delivery at the
time, and a delivery at any time thereafter is good unless the rights of third par-
ties have intervened, between the sale and delivery. :

Berry va. Ensell, 2 Grattan (Virg,) 333. : ~ A
Syduer vs. Gee, 4 Leigh, 535. : Z ﬁ//%&uu //J
Ludwige vs. Faller, 5 Shepley, 162. s P
Bartlett vs. Williams, 1 Pick. 288. o Vel AT

Badlam vs: Tacker,-1 Pick. 388. and, 389. ;
Shumway vs. Rutter;;8 Pick. 443.. £y
Joy vs Sears, 9 Pick. 4. : X
Bissell vs. Hopkins, 8.Cowan, 189. Note.

. Whisler vs. Roberts, lﬁl}linois, 274.. ..

2nd. The presumptious of the law are in favor of honesty and fair dealing, and
all that it was necessary for the plaintiff to show to entitle him to recover was that
he had purchased, paid for, and obtained possession of the property in question be-
fore the execution of Buck’s became a lien, the law presumes the transaction to be-. .
fair and honest until the contrary is shown.

1 Scam. 365 and 399.

4 Peters, 295.

8rd. Thers'was" no proqf__;q}}pwi_qg:;,or tending ,to show: as is,supposed by Defts
inst. Ne: 11; that-sale-from' Briggsio plaintiff was intended as a security. .
E.F. BULL, Plff’s Atty.
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STATE OF ILLINOIS, :
SorreMeE CoURT, ss. APRIL TERM, A. D. 1860.

Third Grand Division.
Alexander Cruickskank, Plaintiff in Error, vs. Robert Cogswell, Defendant in Error.
Error to La Salle County Court.

PLAINTIFF'S POINTS AND AUTHORITIES.

1st. A gale, as between vender and vendee, is good without delivery at the
time, and a delivery at any time thereafter is good unless the rights .of third par-
ties have intervened, between the sale and delivery.

Berry vs. Ensell, 2 Grattan (Virg:) 333. ) g
Sydner vs. Gee, 4 Leigh, 535. Z % /ZM/‘/ /A
Ludwig vs. Fuller, 5 Shepley, 162. S ) 457, ' i %/ﬁ

Bartlett vs. Williams, 1 Pick. 288.
Badlam vs. Tucker, 1 Pick. 388 and 389.
Shumway vs. Rutter, 8 Pick. 443.

Joy vs Sears, 9 Pick. 4.

Bissell vs. Hopkins, 3 Cowan, 189. Note.
Whisler vs. Roberts, }i llinois, 274.

9nd. The presumptions of the law are in favor of honesty and fair dealing, and
all that it was necessary for the plaintiff to show to entitle him to recover was that
he had purchased, paid for, and obtained possession of the property in question be-
fore the execution of Buck’s became a lien, the law presumes the transaction to be
fair and honest until the contrary is shown.

1 Scam. 365 and 399.

4 Peters, 295.

8rd. There was no proof showing or tending to show as is supposed by Deft’s

inst. No. 11, that sale from Briggs to plaintiff was intended as a security.
; : E. F. BULL, Plff’s Atty.
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all that it was necessary for the plaintiff to show to entitle him to recover was that
he had purchased, paid for, and obtained possession of the property in question be-
fore the execution of Buck’s became a lien, the law presumes the transaction to be
fair and honest until the contrary is shown.

1 Scam. 365 and 399.
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SUPREME COURT OF ILLIN OIS

TI—IIRD GRAND DIVISIOIN, ‘
3 , SR
y

EY YO LOSYTIR PR TR TERM,' 18061, AT OTTAWA.

ALEXANDER CRUICKSHANK, ]

Plaintiff on Error, | .
+ Error to La Salle Coun-

s. ,
ROBERT COGSWELL, ty Court.
Defendant in Error.

ABSTRACT OF SUPPLEMENTAL RECORD

. Motion to perfect Record made Junc AT 1860 and continued.
From pages 2 to 5, inclusiye, will be found the final disposition
of this motion, which had been continued by agreement until
the I\Iarch"Term,- A:-p: 1861. This order shows, in substance,
that atthe June Term, A. p. 1859, when both parties were pres-
ent, the plaintiff here, who was also the plaintiff below, asked
leave of the Court below to file copies of the original replevin,
writ and bond, which were both lost, which leave was granted ;
but in entering up the Record, the Clerk, by mistake, failed
to mention ‘the fact that leave was given to file a copy of the
replevin bond, which mistake of the Clerk is rectified by this
order. At the last term of the Supreme Court this cause was
continued in order to allow the said mistake to be corrected and
so that the Clerk might certify up the amended Record.

From pages 5 to 10, iuclusive, of Supplemental Record, will
be found the bill of exceptions taken by the defendant at the
March term, 4.-D. 1861,..which bill,of exceptions, contains the
affidavit, filed June 13th, 1859, upon which leave to file copies
of bond and writ was based; it also contains copies of the

- minutes made by the Judge and Clerk, at the June term, A. .

1859, and excepts to the ruling of the Courtin allowing said
copies to be filed.
E. F. BULL,
Attorney for Plaintif.
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SUPREME COURT OF ILLINOIS,

| THIRD GRAND DIVISION,

L APRIL_TERM, ‘1861, AT OTTAVWA.

ALEXANDER CRUICKSHANK,
Plaintiff in Error, -
V8. Error to La Salle Coun-
ROBERT COGSWELL, ty Court.
Defendant in Error.

ABSTRACT OF SUPPLEMENTAL RECORD.

_Motion to perfect Record made June, A. D. 1860, and continued.
From pages 2 fo 5, inclusive, will befound the"final disposition
of this motion, which had been continued by agreement until
the March Term, A. p. 1861. This order shows, in substance,
that atthe June Term, . p. 1859, when both parties were pres-
ent, the plaintiff here, who was also the plaintiff’ below, asked
leave of the Court below to file copies of the original replevin,
writ and bond, which were both lost, which leave was granted ;
but in entering up the Record, the Clerk, by mistake, failed
to mention the fact that leave was given to file a copy of the
replevin bond, which mistake of the Clerk is rectified by this
order. At the last term of the Supreme Court this cause was
continued in order to allow the said mistake to be corrected and
so that the Clerk might certify up the amended Record.

From pages b to 10, iuclusive, of Supplemental Record, will
be found the bill of exceptions taken by the defendant at the
March term, A. p. 1861, which bill of exceptions contains the
affidavit, filed June 13th, 1859; upon which leave to file copies
of bond and writ was based; it also contains copies of the
minutes made by the Judge and Clerk, at the June term, A. D.
1859, and: excépts to the'ruling of the Court in allowing said
copies to be filed.

E. F. BULL,
Attorney jfor Plaintif
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9,10 & 11

12
13
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14 & 15
16
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19

21
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23

24

F ILLINOIS,
STATSEUPICG.I)BME Courr, APRIL TERM, A. D. 1860.

Third Grand Division.

Alexander Cruickshank, Plaintiff in Error, vs. Robert Cogswell, Defendant in Error.
Error to La Salle County Court.

ABSTRACT OF RECORD.

This is an action of Replevin in the cepit and detinet, brought by Plaintiff in Error against
Defendant in Error to recover a dark or black horse. Pleas—1st, Non Detinet. 2nd, Property
in Wm. D. Briggs. 3d, Property in Defendant. 4th, Property in said Briggs, judgment in
favor of John H. Buck, execution issued on the same and placed in the hands of Defendant
as Constable, and levy by virtuo thereof on the horse in question.

To the first plea plff. filed general replication, and to tho othersreplied property in himself
and not in Briggs or defendant.

Filing of affidavit and for writ of replevin October 19th, 1858.

Copy of affidavit for replevin.

Plaint and declaration in replevin filed October 19th, 1859.

Writ of replevin to Sheriff of La Salle County issued Oct. 19th, 1858. Copy of same.

Copy of writ continued.

Writ of replevin returned October 20th, 1858.

Copy of return and endorsement of Sheriff:

Demurrer to plaintiff’s declaration filed Dec. 7th, 1858, and copy of same.

Demurrer overruled December 7th, 1858.

Pleas by Defendant filed Dec. 8th, 1858.

1st plea non detinet, concluding to the country, similiter joined by plff.

2d plea by deft., property in Wm. D. Briggs.

3d plea by deft. of property in deft.

4th plea by deft., property in Briggs, judgment against Briggs in favor of John H. Buck,
execution issued on judgment and delivered to defendant as constable, and levy on property
in question as the property of Briggs.

« Sevoral replications to defendant’s pleas filed December 8th, 1858.

1st replication denies property in Briggs and claims property in plaintiff.

Replication to 2d plea denies property in defendant.

Repligat,ion to fourth plea denies property in Briggs and claims property in plaintiff,

Trial had Decembor I4th, 1858, and Jury disagreod.

Second trial had 15th of Marzch, 1859, and verdict for defondant. Motion for new trial by
plaintiff overruled and exceptions. '

March 16th, 1859, motion in arrest of judgment: overruled, and exceptions by plaintiff.—
Judgment for costs against plaintiff and order for return of property.

Appeal prayed to Supreme Court, and June 13th, 1859, leave to supply writ, bond and en-
dorsements thereon, the writ and bond having been lost.

Copy of lost bond and writ presented and approved by Court, and ordered to be filed asa
part of original record. Lee 2 BT S kRl Tk Bt -

Bill of exceptions filed on I7th” March, 1859, being” one of the days of the March term,

1859, of said Court, shows that on the trial of said canse the plaintiff introduced as evidence
the following bill of sale for the property in question :

May 1st, 1857,
ALeX, CrioksHANK—Bought of W. D. Briaas, one dark or black Horse, now being used by
him, subject to his (ac.) order at any time. $80.

Rec'd payment, W. D. Brigas.

Plaintiff also introduced Henry Bocrmaker, who testified that he was in the employ
of plaintiff in Oct., 1858, as stable keeper—that defendant camo to tho stabloe and took away
the horse—that Briggs was with him—that horse was a dark or black horse, and had been
delivered to plaintiff by Briggs some two or three months before that time. Defoendant ad-

* mitted it was the same horse in controversy.

Plaintiff also called Isaac N. Hardin, who testified that he had known the horse in con-
troversy—that Briggs’ signature to bill of sale, offered in evidence, was genuine—that plain-
tiff paid Briggs $80 for the horse—that Briggs told him the horse belonged to plaintiff—that
Briggs left at the office of plaintiff a number of small sums of money, amounting in all from
$15 to 25, which plaintiff told witness atthe time was for the use of the horse.

Plaintift also introduced Wm. Mitchell who testified thatin summer of 1858 he kept the
horso in controversy for the pluintiff several weeks. At this point the defendant admitted
that plaintiff had mado a demand for the horse beforo bringing suit.

LS

-



Defendant on his part called as a witness Isaac N. Hardin, who testified that ho did not re.
collect tho oxact amount left by Briggs at plff's office.
Deft. then called Wm. D. Briggs, who testified that the reason why he gave the possession
of the horse to the plaintiff in the summer of 1858 was that tho plaintiff had a bill of sale of
25+ the horse—that plaintiff t{old the witness ho had been advised the bill of sale would not bo
good unless he had tho possession of the horse under it—and that he gave him the possession
of the horse for the purpose of strengthening the bill of sale—that in the spring of 1858 a
constable was about to levy upon the horse as his property, and that plaintiff came and said
ho must have possession of the horse. under the bill of salo to malke it good; but that the next
day he would lead the horso down behind the buggy and ho might have him to use again.
That the horso was delivered to plaintiff at that time, and he kept him till he was levied upon
by the defendant.
26 Introduced transcript of record, execution, levy, &e., &e.
Briggs on his examination stated that the horse in controversy in May, 1857, wasworth $§200.
A. B. Litcheock for plaintiff said 1t was not worth more than $125 or $130 at that timo.

26 John Gallagher testified about the same as to the value.
26 Isaac Hardy that it was worth about $80.
27 James Igan for deft. testified it was worth about $150. Both parties here closed their caso
and no further testimony was offered by ecither party.
27 & 28 Instructions on the part of plaintiff from 1 to 4 inclusive.
29 The following instructions were given by tho Court on the part of the defendant, to wit:
29 1st Inst. for Deft.—A sale of the horse by Briggs to Cruickshank without a delivory of tho -

same passes no title of the horse sold, as against the creditors of Briggs having a lien, or ¢n-
titled thercto, and a subsequent dcln cry of the horse not in pursuance of the sale, will not> -
protect it from levy on an exccution in favor of Briggs' creditors.

29 2d Inst. for Deft—Beth sale and delivery of personal property aro nceessary to givo a-
valid title to the purchasers as against tho creditors of the seller, and if at the timo of salo a
delivery of the property wasnot intended by the parties thereto, a subsequent delivery will
pass no title as against judgment creditors of the scller.

29 & 30 3d Inst. for Defl.—1n order to exempt personal property in the possession of the purchaser
thercof from levy on execution in favor of the creditors of the seller, there must have been
a salo and an intention at the timeof the sale on the part of the purchaser to take, and on tho
part of the seller to deliver possession of the thing sold, or an actual delivery thereof, and if
tho seller should come into the possession of the property subsequently but not under tho
sale, such possession will not perfect tho sale as to the ereditors of the seller, or protect the
property as against judgment creditors of the seller.

30 4th Inst. for Deft.—If at the time of the sale of tho horse no tlme was appointed for tho
delivery of the same, such delivery must bo made in a reasonablo time, otherwise the sale
will be deemed null, as against the creditors of the seller, and one year is not such reasona-
ble timewhere no obstaclo is shown to exist to 2 more speedy delivery.

32 9th Inst. for Deft.—The evidence, in order to enable the plaintiff to recover should estab-
lish by a preponderance of evidence that the sale to him was absolute and bona fide as against
the creditors of Briggs, and that tho horse sold was delivered within a reasonable time after
the sale, if there was such sale.

82& 33 11th Inst. for Deft.—If tho title of the plaintiff ariscs solely from tho bill of sale, and tho
jury believo the bill of sale to have been intended as a sccurity, and for the purpose of de-
frauding the creditors of Briggs, and no delivery of the horse by Briggs to Cruickshank was
intended by tho partics, or given within a reasonable time, and tho horse has been taken by
virtuc of an cxccution against Briggs, then the plaintiff is not entitled to recover.

.83 12th Inst. for Deft.—A salo of tho horse by Briggs to Cruickshanl without a delivery of
tho same is void as against creditors of Briggs, and a subsequent delivery not in pursuanco
of tho salo but for the purpose of preventing a levy on an exccution against Briggs, is not
such dolivery as will make the sale not void as against creditors.

33 Plaintiff objected to the giving of cach of above instructions and excepted to tho ruling
of tho Court in giving the same.

34 Verdict of jury for deft. Motion by plff. for now trial overruled and excoptions. Motion
in arrest of judgment overruled and exceptions.

35 Certificato of County Clerk.

Errors assigned :

1st. The Court crred in giving defendant’s instructions to the jury.
2nd. The verdict of the jury was contrary to tho law.

3rd. The verdict of tho jury was against the evidence.

4th, The verdict of the jury was against the law and evidence.

5th, Tho Court erred in overruling the plaintiff's motion for new trial,

6th. Tho Court crred in overruling plaintiff's motion in arrest of judgment.
E. I BULL, PIff's Atty.
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STATE O ILLINOIS. . e Peaple of the State of Illinais,

To the Sheriff of the County of &<k /51 et R S S Groeeting :

OHEMIIS[‘ In the record and proccedinrrs and also in the rendition of the judgment
of a plea which was in the Court of écfav(/(&

County, before the Judge thereof, between )’/&/KMA/L %Wé

plaintiff, and é{)—%ﬁ/l/f KU\W et SN

dcfendant , 1t 18 sald that manifest error hath intervened, to the i m]my of the said -
as we are informed by b complainbr ims—"——reonttu the record

and proceedings of which said judgment we have caused to be brought into our Su-
preme Court of the State of Illinois, at Ottawa,' before the Justices thereof, to coirect
the errors in the same, in due form and ménner, according to law; Therefore, e
@ommand o, That by good and lawful men of your County, you give notice to the said

fotantt Borgarrith T

that %A\ be and appear before the Justices of our said Supreme Court, at the next
. term of said Court, to be holden at Ottawa, in said State, on the first Tuesday after the
third Monday in April next, to hear the records and proceedings aforesaid, and

the errors assigned, if A shall see fit; and further to do and receive what said
Court shall 01de1 in this bchalf; and have you then there the names of those by whom
you shall give the said 7= i =

= - notice, together with this writ.

@Qlitness, The Hon. JOHN D. CATON, Chief Justice
of our sal Court, and the Secal thereof, at Ottawa,
this LS %~ —— day of /‘/‘M === vimithe
Year of Om Lord One Thousand Eight Hundred
and Fifty- W\L/ . Wj

Cler /» Qf the Sup)eme Court.
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STATE OF ILLINOIS,
SUPREME COURT, gs. Arrin Tery, A. D. 1861.
1'hird Grand Division.

Alexinder Cruickshank, Plaintiff in Error, vs. Robert Cogs-
well, Defendant in Error,

DEFENDANT'S POINTS AND AUTHORITIES.

1st. Supplying lost papers is amending the Record, and such
smendment is not a matter of clerical error.
4. Coke, 452 & 460. Blackmore’s case.

2d. The Court had no authority at its June Term, A. D. 1859,
when the case had been tried at the previous March Term, and
after an appeal had been taken to the Supreme Court by plaintiff,
and dismissed by Defendant at the April Term, 1859, of said Court,
to supply the lost writ of Replevin and endorsements thereon.—
"I'here must be something in a record by which it can be amended.
"I'he amendment cannot be made from mere memory. 3

5 Pike’s Reports, 208.

10 Yerger's “ 542, and authorities therein cited. Also au-

thorities cited in printed argument, filed at the last term of
this Court.

3d. A Record cannot be amended at a subsequent term of
court even as to clerical errors, without notice to the opposite
party. 2z&r~11 1l R., page 57..@7 Defendant had no notice of
the application of plaintiff to supply the replevin bond, or the
leave of the Court to do so.

4th. 'The record made at the June Term 1859, of the County
Court of La Salle county, of the application to supply a writ and
returns thereon cannot be so amended at the March Term of Court
1861, as to show that said application was to supply other papers,
and that leave of Court was obtained to do so, and that defendant
had notice thereof, when the record of said June Term is silent
upon these subjects:
1st. Such un amendment is equivalent to making-a-new
record;
2d. Because seven or cicht terms of said Court had inter-
vened from the time of making the record supplying the writ
and return, and the making of the record supplying the replevin
bond. [See authorities above recited. ]

5th. If the Court had authority to make such a change of the
record, after such a lapse of time, the evidence introduced, did
di 1 not authorize it to be done.

11 TII. R, 89.

6th. A sale of personal property, where no change of possess-
ion was contemplated by the parties, and where possession was
given, a year or more after the sale, for the purpose of avoiding a
judgement creditor, and where such possession was designed by
both parties to be but temporary, is fraudulent against creditors.
1 Scammon R., 298.

3 Cowen. /5-7

Tth. T'he 1st, 2d, 3d, 11th and 12th iostructions are based on
the principle that fraud will vitiate a sale as against creditors, and
that a vendee can not get up  fraudulent sale us aguinst subse-
queut creditors.

8th. The authorities cited by plaintiff to show, that where a
vendee or mortgagee acquives possession of property before the
levy of an execution, in favor-of a judgment creditor he may hold
the sume, ave cases where the good faith of the sale is not im-
peached.

91h. Gross inadequacy of consideration, the property remaining
with the vendor twelve or fifteen months after sale, in *a case of
absolute, unconditional sale whece poss2ssion does not accompany
the deed,” (1. Scam.298) and a conditional and temporary deliv-
ery of the property when it is made, are such circumstances from
which, if they do not make the sale fiaudulent per se, the jury have
a right to infer fraud; and the jury having passed upon the ques-
tion, this Court will not disturb their verdict.

DANIEL EVANS, Deft's Atl'y.






~---STATE OF ILLINOIS,

Q

SupreME CoOURT, ss. APRIL TERM, A. D. 1860.
Third Grand Division.

Alexander Cruickshank; Plaintiff in Eiror, vs, Robert Cogswell, Defendani in Error
Error to La Salle County Court.

PLAINTIFF'S POINTS AND AUTHORITIES.

1st. A sale, as between vender and vendee, is good without delivery at the
time, and a delivery at any time thereafter is good unless the rights of third per-
ties have intervened, between the sale and delivery. :

Berry vs. Ensell, 2 Grattan (Virg.) 333. ) 4
7 Sydner vs. Gee, 4 Leigh, 5:2‘5. ; / oz 4{//;&1/.. /s
Ludwig vs. Faller, 5 Shepley, 162. /0 /ﬂd &/5 i y / b

; Bartlett vs. Williams, 1 Pick. 288.

; Badlam vs. Tucker, 1 Pick. 388 and 389.

/  Shumway vs. Rutter, 8 Pick. 443.

s Joy vs Sears, 9 Pick. 4.
, Bissell vs. Hopkins, 3 Cowan, 189. Note.
‘Whisler vs. Roberts, ¥ Illinois, 274.

e

ond. The presumptions of the law are in favor of honesty and fair dealing, and
all that it was necessary for the plaintiff to show to entitle him to recover was that
he had purchased, paid for, and obtained possession of the property in question be-
fore the execution of Buck’s became a lien, the law presumes the transaction to be
fair and honest until the contrary is shown.

1 Scam. 365 and 399. '

4 Peters, 295.

8rd. There was no proof showing-ortending to show as is supposed by Deft’s -

inst. No. 11, that sale from Briggs to- plaintiff was intended as a security.
R B E. F. BULL, Plff’s Aity.
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STATE OF ILLINOIS,
SUPREME COURT, ss.  Apnin Tery, A. D. 1861.
1'hird Grand Division.

Alexender Cruickshank, Plainliff in Error, vs. Robert Cogs-
well, Defendant in Error.

DEFENDANT'S POINTS AND AUTHORITIES.

1st. Supplying lost papers is amending the Record, and such
omendment is not a matter of clerical error.
4. Coke, 452 & 460. Blackmore’s case.

2d.  The Court had no authority at its Juve Term, A. D. 1859,
when the case had been tried at the previous March Term, and
after an appeal had been taken to the Supreme Court by plaintiff,
and dismissed by Defendant at the April Term, 1859, of said Court,
to supply the lost writ of Replevin and endorsements thereon.—
‘There must be something in a record by which it can be amended.
I'he amendment cannot be made from mere memory,

5 Pike’s Reports, 208.

10 Yerger's * 542, and authorities therein cited. Also au-

thorities cited in prioted argument, filed at the last term of
this Court.

3d. A Record cannot be amended at a subsequent term of
court even as to clerical errors, without notice to the opposite
party. z@~111ll. R, page 57..&7 Defendant had no notice of
the application of plaintifft to supply the replevin bond, or the
leave of the Court to do so.

4th. 'T'he record made at the June Term 1859, of the County
Court of La Salle county, of the application to supply a writ and
returns thereon cannot be so amended at the Mavch 'lerm of Court
1861, as to show that said application was to supply other papers,
and that leave of Court was obtained to do so, and that defendant
had notice thereof, when the record of said June Term is silent
upon these subjects:
Ist.. Such un amendment is equivalent to makisg a new
record;
2d. Because seven or eivht terms of sajd Court hiad inter-
vened from the time of making the record supplying the writ
and return, and the makine ol the record supp.yiag the replevin
bond.  [Sec authorities ubove recited. |

5th. Il the Court had anthority to make such a change of the
record, after such a lapse of time, the evidenes introduced, did
di1 not authorize it to be done.

IT I R, 89.

6th. A suleof personal property, where 1o change of possess-
ion was contemplated by the pariies, and where possession was
given, a year or more after the sule, for the purpose of avoiding a
Judgement creditor, and where such possession was desioned by
both parties to be but temporary, is fraudulent against ereditors.

1 Scammon R., 298.

3 Cowen.

Tth.  The Ist, 2d, 3d, 11th and 12th instructions are based on
the principle that fraud will vitiate a sule as asainst treditors, and
that a vendee can not set up a fraudulent sale as against subse-
queut creditors.

8th. T'he authorities cited Ly plaintift' to show, that where a
vendee or mortgugee acquiies possession of property before the
levy of an execution, in favor of u jedgment creditor he may hold
the sume, ave cases where the good faith of the sale is not jm-
peached.

9th.  Gross inadequacy of cousideration, the properly remaining
with the vendor twelve or fifteen months after sale, in “a ca<e of
abzolute, unconditionnl zale whese posszssion does 1ot accompany
the deed,” (1. Scam. 298) and a conditional and temporary deliv-
ery of the propecty when it is made, are such cireumstanees from
which, if they do not make tee sale fiaudulent per se, the jury have
a right to infer fraud; and the Jury haviog passed upon the gues-
tion, this Court will not disturb their verdiet.

DANIEL EVANS, Deft's Att'y.
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SUPREME COURT OF ILLIN OIS,

[ THIRD GRAND DIVISION,

APRIL THEHRM, ‘1861. AT OTTAWA.

ALEXANDER CRUICKSHANK, }

Plazntzﬁ" i Error,
J» Error to La Salle Coun-

ROBERT COGSWDLL
J)(gfendant i Error.

ty Court.

+ABSTRACT OF SUPPLEMENTAL RECORD.

Motion to pe1 fectRecmd made June, A. p. -1860, and continued.
From rarres 2 to 5, “inclusive, will be found the ﬁnal dmposmon
of this motion, which had been continued by agreément until
the March Term, A. . 1861. This order shows in substance,
that atthe June Term, A, p. 1859, when both parties were pres-
ent, the plaintiff here, wiio was also the plaintiff below, asked
leave of the Court below to file copies of the original replevin,
writ and bond, which were both lost, which leave was granted ;
but in entering up the Record, the Clerk, by mistake, failed
to mention the fact that leave was given to file a copy of the
replevin bond, which mistake of the Clerk is rectified by this
order. At the last term of the Supreme Court this cause was
continued in order to allow the said mistake to be corrected and
so that the Clerk might certify up the amended Record.

Frem pages 5 to 10, iuclusive, of Supplemental Record, will
be found the bill of exceptions taken by the defendant at the
March term, . ». 1861, which bill of exceptions contains the
affidavit, filed June 13th, 1859, upon which leave to file copies
of Lond“and writ was based; it also contains copies of the
minutes made by the Judge and Clerk, at the June term, A. D.
1859, and excepts to the ruling of the Courtin allowing said
copies to be filed.

E. F. BULL,
Attorney jfor Plaintif:
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SUPREME COURT OF ILLINOIS,

TEHIRD GRAND DIVISION,

APRIL TERM, 1861, AT OTTAVWA.

ATEXANDER CRUICKSHANK,
Plamteff in Error, 1
V8. Error to La Salle Coun-
ROBERT COGSWELL, ty Court. -
Defendant in Error. )

ABSTRACT OF SUPPLEMENTAL RECORD.

Motion to perfect Record made June, . p. 1860, and continued.
From pages 2 to 5, inclusive, will be found the final disposition
of this motion, which had been continued by agreement until
the March Term, A. . 1861. This order shows, in substance,
that atthe June Term, 4. p. 1859, when both parties were pres-
ent, the plaintiff here, who was also the plaintiff below, asked

. leave of the Court below to file copies of the original replevin,

writ and bond, which were both lost, which leave was granted;
but in entering up the Record, the Clerk, by mistake, failed
to mention the fact that leave was given to file a copy of the
replevin bond, which mistake of the Clerk is rectified by this
order. At the last term of the Supreme Court this cause was
continued in order to allow the said mistake to be corrected and
so that the Clerk might certify up the amended Record.

From pages 5 to 10, iuclusive, of Supplemental Record, will
be found the bill of exceptions taken by the defendant at the
March term, A. p. 1861, which bill of exceptions contains the
affidavit, filed June 13th, 1859, upon which leave to file copies
of bond and writ was based; it also contains copies of the
minutes made by the Judge and Clerk, at the June term, A. D.
1859, and excepts to the ruling of the Court in allowing said
copies to be filed.

E. ¥. BULL,
Attorney jfor Plaintif
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STATE OF ILLINOIS, :
SoprEME CoOURT, ss. APRIL TERM, A. D. 1860.

Third Grand Divieion.
Alexander Cruickshank, Plaintiff in Error, vs. Robert Cogswell, Defendant in Error.
Error to La Salle County Court.

PLAINTIFF'S POINTS AND AUTHORITIES.

1st. A sale, as between vender and vendee, is good without delivery at the
time, and a delivery at any time thereafter is good unless the rights of third par-
ties have intervened, between the sale and delivery. .

Berry vs. Ensel], 2 Grattan (Virg.) 333. 2o

Sydnyer vs. Gee, 4 Leigh, 535. 2 _ﬁ/%u/u S

Ludwig vs. Fuller, 5 Shepley, 162. IR T S o

Bartlett vs. Williams, 1 Pick. 288. Y 4% /é&/u / ,/’ /(’

Badlam vs. Tucker, 1 Pick 388 and 389. '

Shumway vs. Rutter, 8 Pick. 443.

Joy vs Sears, 9 Pick. 4.

Bissell vs. Hopkins, 3 Cowan, 189. Note.

Whisler vs. Roberts, 1 Tllinois, 274.

&

9

ond. The presumptions of the law are in favor of honesty and fair dealing, and'
all that it was necessary for the plaintiff to show to entitle him to recover was that
he had purchased, paid for, and obtained possession of the property in question be-
fore the execution of Buck’s became a lien, the law presumes the transaction to be
fair and honest until the contrary is shown.

1 Scam. 365 and 399.

4 Peters, 295.

8rd. There was no proof showing or tending to show as is supposed by Deft’s
inst. No. 11, that sale from Briggs to plaintiff was intended as a security.
E. F. BULL, Plff’s Atty.
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STATE OF ILLINOIS, :
SurremeE COURT, ss. APRIL TERM, A. D. 1860.

Third Grand Division.
Alexander Cruickshank, Plaintiff in Error, vs. Robert Cogswell, Defendant in Error.
Error to La Salle County Court.

PLAINTIFF'S POINTS AND AUTHORITIES.

1st. A sale, as between vender and vendee, is good without delivery at the
time, and a delivery at any time thereafter is good unless the rights of third par
ties have intervened, between the sale and delivery.

Berry vs. Ensell, 2 Grattan (Virg.) 333. 5. 4
Sydner vs. Gee, 4 Leigh, 535. VZ @/‘/?M 7.
Ludwig vs. Fuller, 5 Shepley, 162. . - / ' ///7/1 AR ;//’_/

Bartlett vs. Williams, 1 Pick. 288.
Badlam vs. Tucker, 1 Pick. 388 and 389.
Shumway vs. Rutter, 8 Pick. 443.

Joy vs Sears, 9 Pick. 4.

Bissell vs. Hopkins, 3 Cowan, 189. Note.
Whisler vs. Roberts, 1 Illinois, 274.

~ 9nd. The presumptions of the law are in favor of honesty and fair dealing, and'
all that it was necessary for the plaintiff to show to entitle him to recover was that-
he had purchased, paid for, and obtained possession of the property in question be-.
fore the execution of Buck’s became a lien, the law presumes the transaction to be
fair and honest until the contrary is shown. :
1 Scam. 365 and 399.
4 Peters, 295.

8rd. There was no proof showing or tending to show ag ig supposed by Deft’s
jnst. No. 11, that sale from Briggs to- plaintiff was intended as asecurity.
: " E. F. BULL, Plff’s Atty.
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STATE OF ILLINOIS,
SUPREME COURT, ss. Aerin Tery, A. D. 1861.
1'hird Grand Division.

Alexinder Cruickshank, Plaintiff in Error, vs. Robert Cogs-
well, Defendant in Error.

DEFENDANT'S POINTS AND AUTHORITIES.

1st. Supplying lost papers is amending the Record, and such
smendment is not a matter of clerical error.
4. Coke, 452 & 460. Blackmore’s case.

2d. The Court had no authority at its June Term, A. D. 1859,
when the case had been tried at the previous March Term, and
after an appeal had been taken to the Supreme Court by plaintiff,
and dismissed by Defendant at the April T'erm, 1859, of said Court,
to supply the lost writ of Replevin and endorsements thereon.—
There must be something in a record by which it can be amended.
The amendment cannot be made from mere memory.

5 Pike’s Reports, 208.

10 Yerger's « 542, and authorities therein cited. Also au-

thorities cited in printed argument, filed at the last term of
this Court. .

3d. A Record cannot be amended at a subsequent term of
court even as to clerical errors, without notice to the opposite
party. zg~111ll. R, pace 57 .z  Defendant had no notice of
the application of plaintift' to supply the replevin bond, or the
leave of the Court to do so.

4th. 'The record made at the Jnne Term 1859, of the County
Court of La Salle county, of the application to supply n writ and
returns thereon cannot be so amended at the March ‘Term of Court
1861, as to show that said application was to sapply other papers,
and that leave of Court was obtained to do so, and that defendant
had notice thercof, when the record of said June Term is silent
upon these subjects:
Ist. Such an amendment is equivalent to making a new
record;
2d. Because seven or eiwht terms of said Court had inter-
vened [rom the time of making the record sapplying the writ
and return, and the making of the vecord supplying the replevin
bond. [Sec authorities above recited.|

Sth. If the Court had anthority ta make such a change of the
record, after such alapse of time, the evidencé introduced, did
dil not authorize it to be done.

11 IlI. R, 89.

Gth. A sale of personal property, where no change of possess-
ion was contemplated by the parties, and where possession was
given, a year or more alter the sale, for the purpose of avoiding o
Jjudgement creditor, and where such possession was designed by
both parties to be but temporary, is fraudulent agaiust creditors.

1 Scammon R., 298.

3 Cowen. /7/

Tth. The 1st, 2d, 3d, 11th avd 12th iostructions are based on
the principle that fraud will vitiate a sale as against creditors, and
that a vendee can not set up & fraudulent sale us against subse-
queut creditors.

8th. The authorities cited by plaintiff to show, that where o
vendee or mortgagee acquiies possession of property before the
levy of an execution, in favor of a jedgment creditor e may hold
the sume, are cases where the good faith of the sale is not im-
peachied.

9th. Gross inadequacy of consideration, the properly remaining
with the vendor twelve or fifteen months after sale, in “a case of
absolute, unconditional sale wheve posszssion does rot accompany
the deed,” (1. Scam, 298) and a conditioual and temporary deliv-
ery of the properly when it is made, are such circumstances from
which, if they do not make tie sale fiaudulent per se, the jury have
a right to infer fraud; and the jury having passed upon ‘the ques-
tion, this Court will not disturb their verdict.

DANIEL EVANS, Deft's Att'y.
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- Bnob all lew by These Presents, e 4 2rnreen

ﬂ)/W MMW =
* as principal, and /gt M ‘ W
as security, are held and firmly bound unto W ﬁ?@ 22l @ ———

in t}
penal sum of ﬁw W Bo-llo—s [/s{ % ﬁ)—" u:,rc:(:cei

and lawful money of the United States, for the payment of which, well and truly to be made, the said

bind mw f %ff/” heirs, executors, and administrators, jointly, severally, and firmly by

these Presents.

thiS'Z'qzz%\ day of//w/‘/\ Ivsmivy 187
gh@ 6006“?00 Of fg’@ ab(?b@ @b“gaﬁ(m ;S S ch, Thét;wyher:as%,tzabove named

did, at the P2 cA Term of the (7 cev & Court,

held in and for the County of in the State of Illinois, A. 0. 185 recover a

bl :
judgment against the above ‘bounden /%/Wz/x._ @IA/M 'c/ww
L A adtie of  sffteinl S Lfor Gl o
Lol , p S alev foro 4 2t 5f ks Fontin e

for—the-suaotn
o reverse which said judgment, the said

¢ t
WMM Wh Aeo (4 ha#  sued out a Writ of

Error from the Supreme Court, w'ithin and for the Third Grand Division of said State. Now if the said
shall duly prosecute said Writ of Error, and pay, or cause to be paid, Aall judgmeénts, costs, {nterest and
damages which the said Supreme Court shall adjudge against ——

and abide the order and judgment of said

Supreme Court in this behalf, then this obligation is to be void, otherwise to remain in full force and effect.

ORTURC I [ ,,/, A : Pt
SN ()i o) ]
Sy y /7 /

Lt< el > § ‘:,':,'l" [SeAr.]

>

[SEAL.]
[SEAL.]
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STATE OF ILLINOIS,
Svereme Courr, APRIL TERM, A. D. 1860.

Third Grand Division.

Alexander Cruickshank, Plaintiff in Error, vs. Robert Cogswell, Defendant in Error.
Error to La Salle County Court.

ABSTRACT OF RECORD.

This is an'action of Roplevin in the cepit and detinet, brought by Plaintiff in Error against
Defendant in Error to recover a dark or black horse. Pleas—1st, Non Detinet. 2nd, Property
in Wm. D. Briggs. 3d, Property in Defendant. 4th, Property in said Briggs, judgment in
favor of John H. Buck, execution issued on the same and placed in the hands of Defendant
as Constable, and levy by virtuo thereof on the horse in question.

To the first plea plff. filed general replication, and to the others replied property in himself
and not in Briggs or defendant.

Filing of affidavit and for writ of replevin October 19th, 1858.

Copy of affidavit for replevin.

Plaint and declaration in replevin filed October 19th, 1859.

Writ of replevin to Sheriff of La Salle County issued Oct. 19th, 1858. Copy of same.

Copy of writ continued. '

Writ of replevin returned October 20th, 1858.

Copy of return and endorsement of Sheriff:

Demurrer to plaintiff’s declaration filed Dec. 7th, 1858, and copy of same.

Demurrer overruled December 7th, 1858. ‘

Pleas by Defendant filed Dec. 8th, 1858.

" 1st plea non detinet, concluding to the country, similiter joined by plif.

2d plea by deft., property in Wm. D. Briggs.

3d plea by doft. of property in deft.

4th plea by deft., property in Briggs, judgment against Briggs in favor of John H. Buck,
execution issued on judgment and delivered to defendant as constable, and levy on property
in question as the property of Briggs.

Sevoral replications to defendant's pleas filed December 8th, 1858.

1st replication denies property in Briggs and claims property in plaintiff.

Replication to 2d plea denies property in defendant.

Replication to fourth plea denies property in Briggs and claims property in plaintiff.

Trial had December 14th, 1858, and Jury disagreed.

. Second trial had 15th of March, 1859; and verdict for defendant. Motion for new trial by
plaintiff overruled and exceptions. .

March 16th, 1859, motion in arrest of judgment overruled, and exceptions by plaintiff.—
Judgment for costs against plaintiff and order for return of property.

Appeal prayed to Supreme Court, and June 13th, 1859, leave to supply writ, bond and en-
dorsements thereon, the writ and bond having been lost.

Copy of lost bond and writ presonted and approved by Court, and ordered to Mled as a:
part of original record. ¢ 2 % 5 Sappflonice 7 Scon

Bill of exceptions filed on 17th March, 1859, being one of the days of the March term,
1859, of said Court, shows that on the trial of said cause the plaintiff introduced as evidence-
the following bill of sale for the property in question :

May 1st, 1857,

.ALex. CricksEANK—Bought of W. D. Briaas, one dark or black Horse, now being used by

him, subject to his (ac.) order at any time. $80.

Rec'd payment, W. D. Briaas.

Plaintiff also introduced Henry Bocrmaker, who testified that he was in the employ
of plaintiff in Oct., 1858, as stable keeper—that defondant came to the stabls and took away
the horse—that Briggs was with him—that horse was a dark or black horse, and had been
delivered to plaintiff by Briggs some two o three months before that time. Defendant ad-
mitted it was the same horse in controversy.

Plaintiff also called Isaac N. Hardin, who testified that he had known the horse in con-
troversy—that Briggs' signature to bill of sale, offered in evidence, was genuine—that plain-
tiff paid Briggs $80 for the horse—that Briggs told him the horse belonged to plaintiff—that
Briggs left at tho office of plaintiff a number of small sums of money, amounting in all from
$15 to 26, which plaintiff told witness at the time was for the use of the horse.

Plaintiff also introduced Wm. Mitchell who testified thatin summer of 1858 he kept the
horse in controversy for the plaintiff several weeks. At this point the defendant admitted
that plaintiff had madoe a demand for the horse before bringing suit.



25

26

206
20
27

2T & 28

29
29

29

29°& 30

30

33

33

34

35

Defendant on his part called as a witness Isaac N. Hardin, who teatified that.hio did not ro-
collect tho oxact nmount left by Briggs at plff’s office.

Deft. then called Wim. D. Briggs, who testified that tho reason why he gavo the posscssion
of the horse to the plaintiff in the summer of 1858 was that tho plaintiff had a bill of salo of
the horse—that plaintiff told the witness he had been advised the bill of sale would not bo
good unless he had tho possession of the horse under it—and that ho gavo him the possession
of tho horse for the purpose of strengthening the bill of sale—that in the spring of 1858 a
constablo was about to levy upon the horse as his property, and that plaintiff camo and said
he must have possession of the horse under the bill of sale to make it good, but that the noxt
day he would lead the horse down behind the buggy and he might have him to uso again.
That the horse was dolivered to plaintiff at that time, and he kept him till ho was levied upon
by the defendant.

Introduced transcript of record, oxecution, levy, &c., &e.

Briggs on his examination stated that the horse in controversy in May, 1857, was worth $200.

A. B. ILitcheock for plaintiff said 1t was not worth more than $125 or $130 at that time.

John Gallagher testified about the same as to the value.

Isaac Hardy that it was worth about $80.

James Igan for deft. testified it was worth about $150. Both parties here closed their caso
and no further testimony was offered by either party.

Instructions on the part of plaintift from 1 to 4 inclusive.

The following instructions were given by the Court on the part of the defendant, to wit:

1st Inst. for Deft.—A sale of the horse by Briggs to Cruickshank without a delivery of tho
same passes no Litle of the horse sold, as against the ereditors of Briggs having a lien, oren-
titled thereto, and a subsequent delivory of the horse not in pursuance of the sale, will not
protect it from levy on an exccution in favor of Briggs' creditors.

2d Inst. for Deft—Beth sale and delivery of personal property are nceessary to givo a
valid title to the purchasers as against the creditors of the seller, and if at the timo of salo a
delivery of the property was not intended by the parties thereto, a subsequent delivery will
pass no title as against judgment creditors of the scller.

3d Inst. for Defl.—1n order to exempt personal property in the possession of the purchasor
thercof from levy on execution in favor of the ereditors of the seller, there must have been
a salo and an intention atthe time of the sale on the part of the purchaser to take, and on tho
part of the scller to deliver possession of the thing sold, or an actual delivery thereof, and if
the seller should come into the possession of the property subscequently but not under tho
sale, such possession will not perfect the sale as to the creditors of the seller, or protect the
property as against judgment creditors of the seller.

4th Inst. for Deft.—If at the time of the sale of the horse no time was appointed for tho
delivery of tho same, such delivery must be made in a reasonable time, otherwise the sale
will be deemed null, as against tho creditors of the seller, and one year is not such reasona-
ble timewhere no obstacle is shown to exist to a more speedy delivery.

9th Inst. for Deft.—T'he evidence, in order to enable the plaintiff to recover should estab-
lish by a preponderance of evidence that the sale to him was absolute and bonafide as against
tho creditors of Briggs, and that the horse sold was delivered within a reasonable time after
tho sale, if there was such sale.

11th Inst. for Deft.—If the title of the plaintiff arises solely from the bill.of sale, and tho
jury believo the bill of sale to have been intended as a security, and for the purpose of de-
franding tho creditors of Briggs, and no delivery of the horse by Briggs to Cruickshanlk was
intended by tho partics, or given within a reasonable time, and the horse has been taken by
virtuc of an exccution against Briggs, then tho plaintiff is not entitled to recover.

12th Inst. for Deft.—A sale of tho horse by Briggs to Cruickshank without a delivery of
tho same is void as against creditors of Briggs, and a subsequent delivery not in pursuanco
of tho salo but for the purpose of preventing a levy on an cxccution against Briggs, is not
such delivery as will make tho sale not void as against creditors.

Plaintiff objected to tho giving of cach of abovoe instructions and oxcepted to tho ruling
of tho Court in giving tho same.

Verdict of jury for deft. Motion by plff. for new trial overruled and exceptions. Motion
in arrest of judgment overruled and exceptions. .

Certificato of County Clerk.

Errors assigned :

1st. The Court erred in giving defendant's instructions to the jury.

2nd. The verdict of tho jury was contrary to the law.

8rd. Tho verdict of tho jury was against the evidence.

4th. The verdict of the jury was against tho law and evidenco.

6th. The Court erred in overruling tho plaintiff's motion for new trial,

6th. Tho Court erred in overruling plaintiff’s motion in arrest of judgment,.
L. I. BULL, PIff’s Atty.
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