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SUPREME COURT OF ILLINOIS, THIRD GRAND DIVISION.

APRIL TERM, 1860.

)_IARTIN 0. WALKER and
JAMES hcf(%ORE Frror to Cook Circuit Court.

GRANVILLE KIMBALL.

T defendants malke the following points, but in order that they may be under-
stood, a statement showing the real issues and questions in the case becomes neces-

sgry.

I

On the dissolution of the company of John Frink & Co., and the sale of their
Staging Stock in Missouri, the plaintiff became the sole purchaser to the amount of
$53,000, payable in instalments, for which he gave his notes, and Walker endorsed
them. At that time there was an understanding betweenhim and Walker that they
would enter into the same business as partners in Missouri and Kansas. But after-
wards Kimball agreed to talee Moore into the same partnership. Wallker purchased
of Kimball one third of tue stock, stages, &e., which he had purchased of Frinlk &
Co., and afterwards paid up his purchase money to Kimball, and overpaid him the
sum of $972.19.

The third was sold Walker July 1, 1854, being $17,666.66. Wallker paid in all to
Kimball $18,638.85, leaving a balance due him of $972:19.

After the sale to Walker, Kimball sold ono third of the same §taging stock to
James Moore, and executed to him a bill of sale under seal bearing date the 5th
Dec., 1854, for which Moore paid him in full as expressed on the face of the bill o!
sale.

See Abstract, page 8.

The above is the mannerin which the old staging stock of Frink & Co. was first
sold to Kimball, and by Kimball sold in undivided thirds to Walker and to Moo:
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individually on forming anew staging company: After this company had carried on
business nearly twoyears, they agreed to dissolve, and Kimball sold out hiis interestin
the capital stock and profits of the company to Walker and Moore, who entered into &
new copm‘tne\'ship and continued the business. This last purchase Was a joint one
by Walker & Moore, made on the 1st April, 1856. This purchase and transaction
—though all the facts respecting it are set forth in this record—has all been paid
and settled up, and it only serves to embarrass and befog the case at bar by mixing

up the two transactions both in the allegations of the bill and in the proofs.

I deem it important first to ascertain what the bill seeks t0 have done—what par-
ticular complaint is set forth—and whether equity has jurisdiction. There has been
some difficulty in finding out what is the true nature of the injury or right to bere-
dressed, for plaintiff sometimes sets up one and sometimes another. The bill (page
9 of abstract) charges that the company of Kimball, Moore & Co. was formed after
Kimball purchased the stock &c., of Frink & Co., but it does not charge thab Kim-
ball, Moore & Co.. purchased this same stock of him, Kimball, but the bill charges
that the same stock “ was put into, and became the property of the firm of imball, Moore
& Co., and said’ Icimball, JMoore & Co. were (0 account to the complainant Jor the purchase
money, being £53,000.” g

Now if this is to be understood as an allegation of a sale to, and purchase by, the

company, it is wholly unsupported by a particle of evidence. On the contrary, the

_ywhole evidence shows thab Walker made his purchase of an undivided third indi-
vidually, and paid for it. And plnintiﬁ"s own bill of sale under seal (on page 8 of
abstract) proves {hat he sold to Moore individually, one undivided third and receiv-
od his pay forib from Moore long after Walker had purchused, and without Walk-
er's knowledge oX consent at the time.

As a bill, ti'xen, to account by the pm'tncrship to one of the firm for property sold
to the firm by him—it is unsustainablc-—being wholly untrue in fact, and disproved.

All the members of the firm, it is true, are parties in some form on the notes giv- -
en by Kimball for the purchase money to Tink & Co., bub they are not there as &
firm, but individually-

At the time those notes were made and Walker's guaranty endorsed, the firm did
not exist.

Kimball & Walker contemplated at that time entering into & copm'tncrship, each

© 4o take one-half of that property- This arrangemen? Kimball afterwards, some five

months, seb aside, by selling one undivided third to Doore, and then, and for the

first time, the firm of Kimball, doore & Co. was formed, and he then signed the
notes with Kimball.

1f the facts raise any pretence of any sale by the company, it is of o sale by Kim-
Dall & Walker to Moore, and nob by the company to Walker & Moore. And yet
the plaintiff by tho bill, seeks to charge Waller as debtor for two-thirds instead of
one, and jointly with Moore.
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individually on forming anew staging company. After this company had carried on
business nearly two years, they agreed to dissolve, and Kimball sold out his interestin
the capital stock and profits of the company to Walker and Moore, who entered into a
new copartnership and continued the business. This last purchase was a joint one
by Walker & Moore, made on the Ist April, 1856. This purchase and transaction
—though all the facts respecting it are set forth in this record—has all been paid
and settled up, and it only serves to embarrass and befog the case at bar by mixing
up the two transactions both in the allegations of the bill and in the proofs.

I deem it important first to ascertain what the bill seeks to have done—what par-
ticular complaint is set forth—and whether equity has jurisdiction. There has been
some difficulty in finding out what is the true nature of the injury or right to be re-
dressed, for plaintiff sometimes sets up one and sometimes another. The bill (page
2 of abstract) charges that the company of Kimball, Moore & Co. was formed after
Kimball purchased the'stock &e.,, of Frink & Co., but it does not charge that Kim-
ball, Moore & Co.. purchased this same stock of him, Kimball, but the bill charges
that the same stock “was pul into, and became the property of the Jirm of Kimball, Moore
& Co., and said’ Limball, Moore & Co. were to account to the complainant for the purchase
money, being $53,000,” :

Now if this is to be understood as an allegation of a sale to, and p.urchasc by, the
company, it is wholly unsupported by a particle of evidence. On the contrary, the

. whole evidence shows that Wallker made his purchase of an undivided third indi-

vidually, and paid for it. And plaintift’s own bill of sale under seal (on page 8 of
abstract) proves that he sold to Moore individually, one undivided third and receiv-
ed his pay for it from Moore long after Walker had purchased, and without Walk-
er's knowledge or consent at the time.

As a bill, tl_.len, to account by the partnership to one of the firm for property sold
to the firm by him—it is unsustainable—being wholly untrue in fact, and disproved.

All the members of the firm, it is true, are parties in some form on the notes giv-
en by Kimball for the purchase money to Fink & Co., but they are not there as a
firm, but individually.

At the time those notes were made and Walker's guaranty endorsed, the firm did
hot exist.

Kimball & Walker contemplated at that time entering into a copartnership, each

" to take one-half of that property. This arrangement Kimball afterwards, some five

months, set aside, by selling one undivided third to Moore, and then, and for the
first time, the firm of Kimball, Moore & Co. was formed, and he then signed the
notes with Kimball,

If the facts raise any pretence of any sale by the company, it is of a sale by Kim-
ball & Walker to Moore, and not by the company to Walker & Moore. And yet
the plaintift by the bill, seeks to charge Walker as debtor for two-thirds instead of
one, and jointly with Moore,
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The second point raised, (page 3 of abstract) if I understand it, is the repetition of
the same idea and indebtedness, but in connection with the joint execution and lia-
bility on the notes given to Frink & Co., for the stock, stages, &c. The assumption
of the bill is that each was jointly liable both as principal and purchaser, and when
one joint principal pays, he is entitled to contribntion.

The principle involked is true, but the facts do not call for its application. Tt is
true, that all three became liable, but not jointly, nor asprincipals. The facts show
conclusively that Kimball alone was the principal debtor in the purchase of Frink
& Co. Tle sorecites and asserts the fact in his bill of sale to Moore, (Page 8 of ab-
stract )

" This was the literal fact, but the true original intent is set forth in a receipt given

by Kimball to Walker for his part of the purchase money, in which it is stated
that the purchase, though made in the name of Kimball alone, was on the joint ac-
count of Kimball & Walker, (Page 28 of abstract.) In this last paper the original
transaction is modified to embrace Moore who had bought a third intermediately.—
These payments by Wallker, were made on his part of the purchase money for the
property that had been putinto the new company.

Kimball is estopped to deny the fact he has so recited and stated inhis own deed
and bill of sale.

That part of the bill that seeks to give o Court of Equity jurisdiction, then, to en-
force these individual sales by Kimball to Walker, and to Moore, is misconceived.
1 may as well here answer the 4th point in the plaintiff’s brief, in which he would
preclude the defendant's form questioning, the jurisdiction after appearing and an-
swering and submitting to the jurisdiction.

The Counsel overlooks an important distinction, and that is, the distinction be-
tween causes and persons over which and the equity has concurrent jurisdiction, and
those over which and whom it has no jurisdiction. In the former, the party waives
his right to question it, by answering :—in the latter, the maxim that consent can-
not give jurisdiction applies in its full force.

Cooper's Eq. Plead. 161, 2 side.
23 Conn. R. 112.

Now cquity has no jurisdiction to enforce ordinary money contracts, nor has it to
adjudge damages for common trespasses to person or property, and consent cannot
give, neither can consent empower a Court of Equity to try an ejectment.

These are cases of a common agreement of bargain and sale, and Kimball can just
as well sue Moore at law upon this sale as if the property had not been used in &
partnership business. Could any one reasonably doubt that an action would lic up-
on that sale, if any part of the purchase money remained unpaid?

So the rule contested for may and will apply to cases of personal privilege, which
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the party waives by answering, and to cases where another Court has, or might liaye

. In all these
cases, the question as to the Jurisdiction is waived by answering.

Upon examination the cases in 2 and 3 Scam. relate to actual partnership transact-
lons. The cases in Daniels’ Chancery Practice, and in Massachusetts and New York

were cases of concurrent jurisdiction, A1) of them are consistent with the law as I
have stated it above.

They do not show that equity may proceed to enforce a common action of debt;
because the defendant has answered instead of pleading to the jurisdiction.
Story Eq. Pl Sect.’s 472-3-6-8-9.
L L ‘- 480-481-2-490.
" i 143 487_8.
Mitford Eq. P1., 151-3.
Cooper Eq. P1., 140-1, 160-1-2.
Morss vs. Elmendorf, 11 Paige R. 28T.
.Lord Coningsby’s Case, 9 Mod. 95.
I Daniels’ Ch. Pr., top 6306, side 615.
23 Conn. R., 112.
3 Maryl. Decis. 140, Dunnock vs. Dunnoel-
20 Alab. 289.
2 Bailey 270.

2 Woodb. & Minch. 217
3 Barb. Ch. R., 127, 528

IIT.

By waiving the question ofjurisdictioﬁ, and also the question of joint liability, we
insist upon the merits that by the evidence, Moore paid the full consideration for

- his third of thisproperty, and also advanced large sums of money to Kimball over

and above, and which the Court below ought to have given him a decree.

We might admit the right to treat this sealed bill of sale as a common receipt; as
prima facie, only of the payment, and still the plaintiff has failed to meet and over-
come the prima facic evidence of payment. It by no means follows that the money
was not paid, because Judge Lord did not see it paid. It may have been arranged,
or actually-paid, before, or after the drawing up of the bill of sale by him, and be-
fore or after its delivery. Judge Lord does not swear that the bill of sale was de-
livered in his presence, (Page T of Abstract.)

But I deny wholly the right to introduce parol evidence to explain, alter or vary
the sealed bill of sale, oither in respect to the payment of the purhase money or in
respect to its recitals of the purchase by Kimball of Frink & Co., being for himself,

The plaintiff has attempted to vary and contradiet the writing in both rospc:cts by
Uhis witness. Judge Lord makes tho parties say that Kimball purchased the pro-
perty for himself and Moore, or for himself, Moore, and Walker, (Page7 Abstract.)
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{Whereas Kimball in his bill of sale says that Frink & Co. sold and conveyed to him,
and he sells to Moore for $17,666 paid by Moore to him.

The plaintiff’s counsel has cited several authorities under his second point.,- every
one of which I have examined. They are all cases of deeds of conveyance: Tho rule
which puts the recital of payment in a deed upon the common footing of receipls as to
the fuct of payment, which malkes it prima faciconly subject to parol explanation or
contradiction, is an exception to the general rule in relation to explaining, varying
or contradicting writings.

The fact of actual payment in deeds of conveyance is the only exception to the rule
in this respect. It doesnot extend to the fact of payment in other written contracts,
whether sealed or unsealed. -

1 Greenl'f Ev., Sect.’s 9275-6-7-282.

This distinction is recognized by the Court in Mitchell, &c., vs. Maupin, 3 Monroe
R. 187. The Courtsay, “Ifthen there wasa bond for the conveyance, and no
counter-obligation is shown securing the purchase money, according to well settled
principles, the bond per se must bo taken as evidence of consideration, and as such
must be treated. Add to this that thewriting produced, execnted by Richard Mitch-
ell to Samuel, explicitly acknowledges that Samuel had bought from Benton withou%
hinting a lack of payment of the consideration, and that-he, Richard, had purchased
of Samuel. Ilence we conclude that the presumption is fair that Samuel Mitchell
had paid the purchase money, notwithstanding the denial of Richard Mitchell's an.
swer.”

Such conclusiveness was given to a presumption of payment from the fact of giv-
ing a bond for a deed, without recitals of the payment in it, where no instrument
securing the payment was shown to have been taken.

«Fhe wanb of consideration may also be proved, to show that the agreement is
not binding, unless it is either under seal, or a negotiable instrument in the hands
of an innocent indorsee.”

Greenlf. Ev., sect. 284, 303,

-~

In the case of the Duke of New Castle vs. Clayton, Finch R. 246, the Court held
that the acknowledgment of payment in a case was conclusive.
Sce Clifford vs. Turrill, 9 Jurist. 633.

The rule is the same both in law and equity.

There is a distinction between conveyarces, receipts, &c., and other contracts, as
to the right to show a different consideration than that set forth.

“A veceipt containing an agreement, condition, or stipulation between the par-
ties,” is in “the nature of a contract, and its stipulations or conditions cannot bo
varied by parol.”

3 Cow. & IIill's Notes, p. 383, Note 194,

The reason given by the Courts for making the recital of amount and payment of
the consideration in deeds an exception to the general rule as to parol evidence,
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tween Kimball as the acting manager and superintendent of the partnership busi-
ness, with a view to adjust his accounts as such superintendent, and also with a view

to ascertain the balance to be paid him fm his mtcxcat under the agreement for a
purchase by Walker and Moore

Whatever interest Kimball had in the lands,lease holds, personal property, choses
in action, and effects of the partnership, was sold and transferred by the agreement
of sale, by Kimball to Walker & Moore. (See.Abstract, page 17.)

-If the firm became liable to Kimball for two-thirds of the capital stock as is as-
sumed and urged in the 5th and last point made by plaintiff’s counsel, then I an-
swer that this claim and demand upon the company, admitting it to be just and due,
would have passed, and did pass under the agreement sale to Walker & Moore.

Taylor vs. Coffing. MS. Opinion, April, 1859.
Record, page 167 to 175.

The whole then passed under this agreement, as well his capital stoclkt as the
stages, horses and other property and effects of the company.

In no aspect of the case then has the plaintiff any show of right or pretense of a
claim upon the company or either of its members.

If the merits of the case are to be gone into and investigated on the assignment of
errors in this record, I claim then that the decision when affirmed, shall be made
final against the plaintiff, and that he be not allowed tywice to investigate the same

merits upon the same facts.
WALTER B. SCATES,
of Counsel for Defendants.
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vs.

MARTIN O. WALKER AND JAMES MOORE, 2
GRANVILL KIMBALL, )

Appellee.

POINTS FOR APPELLEE.

This is an action to recover an installment of interest. The clause in the agree.
ment on which the action is predicated, is as follows: ¢ Said Walker & Moore
agree to pay within three years from this date, to said Kimball, the sum of thirteen
thousand one hundred and sixty dollars, with inferest annually, at ten per cent.”

Tt is claimed by defendant, that interest is not to be paid annually, but it is to be
computed annually ; this argument is a refinement that would make the agreement of
no coffect whatever, and overthrow its obvious meaning, and the intention of the
parties. What does he agree to pay? He agrees to pay the principal within three
years, and he, as plainly, agrees-lo pay- interest on the principal annually.

In Callin v. Lyman, 16 Vermont, 44, the action was to recover an installment of
interest upon a note for $10,000, in ten years, with annual interest; the action was
sustained.

In Ferry v. Ferry, 2 Cushing, 92, the court held that a note * with interest”
annually, may be enforced, but if payment is delayed, interest upon interest cannot
be recovered. i

In Hastings v. Wisewell, 8 Mass. R. 455, the action was upon a note, as
follows: ¢ June 5, 1804, For value reccived of Mr. Isaac Nichols, I promise to
pay him, or order, the sum of three thousand seven hundred and fifty dollars, in
five years from date, with inlerest annually.” The court held, * that the plaintiff
might have brought his actions for the interest, at the eapiration of each year.”

5., A. & J. VAN BUREN,

A Aoty F AN Attorneys for Appellee.
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