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Supreme Court of the State of Illinois,

IN THE THIRD GRAND DIVISION.

N N e N e A N e R o e N A A e NN IS P ST

WILLIAM W. BISHOP,]
‘ Plaintiff in Error, |

P

s, | .
LEVI NEWTON, [LApml Term jfor A. D. 1858.

W. A. GOWDY, et al,,
Defendants in Error. J

POINTS AIND BRIEF OF DEFENDANTS IN ERROR.

This Plaintifl’ in Error purchased of the Defendant in Error, Levi Newton, about 400 acres of
Land, situated in Kane County for which he was to pay $12,000 as follows: One Thousand
Dollars down, Two Thousand on the first day of January, 1856, and a Mortgage of $9,000, given
by said Newton to one Leonidas Doty of Buffalo, N. Y., which had some time to run. The sale
was made and completed on the 29th day of September, 1855, by the Plaintiff in Error, paying
to the Defendant Newton, the first instalment of $1,000, and Newton executing a Bond for a
Deed, which Bond was filed for Record by Bishop—Deed to be executed on the. payment of the
$2,000, and subject to the said Mortgage of $9,000, to Doty, which said Bishop assumed. New-
ton was to pay the interest on the Mortgage for 1855—interest payable annually, at seven per
cent., and due January, 1856. The penal sum mentioned in said Bond was $18,000. In the
Conditional part of the Bond the following Condition among others was made, viz., “It is also
“agreed that if said Bishop fails to make payment within fifteen days after the first day of
“January, 1856, he forfeits what he has paid, and all rights, under this Bond.” Bishop failed to
make the payment of the $2,000, on the first and also on the fifteenth of January, 1856. And
the defendant Newton, after waiting on the Plaintiff in Error till the fifth day of F ebruary, 1856,
re-sold said Land to the Defendants in Error, William A. and Franklin J. Gowdy, for some
$12,700, and conveyed the same by Warranty Deed. The Plaintiff in Error insists that Defen.
dant Newton agreed to extend the time of payment of the $2,000. This is denied by defendant
Newton. Case stands mainly on Bill and Answer, neither of which are sworn to.

Before the May Term of the Kane County Circuit Court for 1856, the Plaintiff in Error by
T. C. Moore, Esq., his Attorney, commenced a suit against said defendant Newton, in an action
of Assumpsit, to recover back the $1,000 paid at the time of the sale of Land from said N ewton
to Plaintiff, and the case was continued over till next Term of the Court at the Plaintiff’s costs,
he failing to file with his Declaration a copy of the account sued on. That suit was not dismissed
till November Term, 1856. The Defendants insist upon and plead the pendency of this suitin Bar
in their answer. This suit is a Bill filed for specific performance, and was filed July 17, 1856.
Answer filed in December, 1856, and at the February Term of the Kane County Circuit Court
for 1857, a final hearing had and decree made, dismissing it. The Plaintiff in Error prays an
Appeal, and was continued at the last Term of this Court, because the Plaintiff in Error had not
printed abstracts.

There was no error committed by the Circuit Court in dismissing the Plaintiff in Error's
Bill, for the following reasons :

First. By the terms and conditions of the bond, it was made an express condition therein that
the payment of the $2,000, should be made before any Deed of Conveyance was to be made and
delivered by the defendant Newton to the Plaintiff in Error, and time was also made one of the
conditions of the contract, and a failure on the part of the plaintiff to pay the $2,000 by the 15th
January, 1856, operated as a forfeiture, and cut him off, and extinguished all his rights under it,
and the re-payment of the $1,000 paid thereon to the Defendant at the time of the sale. And
this payment the Plaintiff in error failed to make, not only without any excuse, but it would
seem by the Bill, Answer, and proof in the case intentionally ; he has therefore by his own show-
ing, placed himself in such a position that he has no claims upon or right to ask the aid of a
Court of Equity to relieve him from the natural consequences of his own acts—time in the per-
formance of this contract being made by the parties thereto, material, is manifest and clear by
the terms of it, and the conduct of the parties; and there is not the slightest proof in the case,
showing, or even tending to show, that the defendant Newton ever assented, or agreed to extend
the time of payment of the $2,000 beyond the time fixed in the Contract. Vide answer as set out
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in Record Page and his forbearing to do so at onee, is no excuse to the Plaintiff in Error,
and shows conclusively, that he did not wish to wrong him in any way; and this Court has re-
peatedly decided, that they cannot make new contracts for parties, and where time is made by
the parties themselves the essence of the contract, they can only enforce the one made.— Vide
Kemp vs. Humphrey, 13 1il. R., page 573 ; also, Smith vs. Brown, 5 Gilm. R., Page 314, also,
Andrews et al. vs. Sullivan, 2 Gilm. Page 334.

Second. There has been no performance on the part of the Plaintiff in Error—the payment
of $2,000, being a condition precedent. Vide Ishmael et al. ws. Parke, 13 111, R., Page 328.

Third. The fact that the interest to Doty was not paid by Newton for 1855, is no excuse for
the Plaintiff in Error, in neglecting to make his payment. Vide Foster vs. Jared, 12 1L R., Page
454 & 455.

Fourth. That the said Plaintiff in Error by his neglect to make the second payment of $2,000,
and by his prosecuting his action at law for a supposed breach of Contract—and to recover back
the money advanced, or paid on it, (to wit, the $1,000,) abandoned the contract, or at least so
far as to forfeit all rights to the aid of a Court of Equity to enforce a specific performance thereof,
for thereby he made his election, and elected to rescind the Contract, and it is to be regarded as
an express disaffirmance of it. Vide Herrington vs. Hubbard, 1 Scammon R., Page 572.

Fijth. The Court in determining the question whether the Plaintiff in ervor had any satis-
factory and sufficient excuse for not making the payment of the second instalment of $2,000
when due, and the agreement to extend the time of payment as alleged by Plaintiff in Error,
must look at the conduct and motives of both the parties. In doing this they cannot fail to see
that there is nothing in the Bill or Answer, (and this is all the proof there is on this branch of
the case,) to show that the delay in payment, originated in a design on the part of the defendant
Newton, but on the contrary thereof he pressed the Plaintiff to make it at once, and he showed
a disposition to put him off, and did not act in good faith. Respecting it Vide Record Page
And this Court has already decided in the Case of Selby vs. Grimes, 12 IIl. Reports, Page 69,
that “ Relief' will not be granted upon a Bill, when the Answer denies the obligations of the
“ Bill, if the proof is loose and unsatisfactory.”

Sixth. When a case is set for hearing upon Bill, Answer, and Replication, the Answer must
be taken as true. Vide Reece ws. Darby, 4 Scammon R., 162.

Seventh. The party must sustain the allegations in his Bill by proof, even if the oath of the
Defendant is dispensed with. Vide Harris vs. Reece, 5 Gilm. R., 212, and this the Plaintiff in
Error has entirely failed in doing. ’

Eighth. The suit instituted by the Plaintiff in Error in Assumpsit in the Kane County Cir-
cuit Court, to recover back the $1,000, paid on the Contract of purchase, and that suit being still
pending in said Court at the time and long after the filing of the Bill in this for specific perform-
ance, is of itself and alone a sufficient defence for the Defendants in this Case; for while it may
be true that he could have maintained an action on the Bond to recover damages for the hreach
of its covenants, (if any there had been by the defendant Newton,) and also at the same time
filed his Bill for specific performance, yet by his seeking to recover back the money paid, he
thereby showed his disaffirmance of the Contract, and having once done so, he could not retrace
his steps. Vide 1 Scammon R., Page 572 & 3 Gilm. R., Page 636.

J. . MAYBORNE,

Solicitor and Counsel for Defendant.
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= SUPREME COURT.
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WILLIAM W. BISHOP,} B ror Reumr,
U8,

LEVI NEWTON, et als. ) Appeal from Kane.

ABSTRACT OF THE BILL.

On the 29th day of September, A. D. 1855, the Complainant and Defendant New-
ton, entered into the following agreement -

“ Kxow Arr MeN BY THESE PrEsENTs, that Levi Newtox, of the County of Kane,
“and State of Illinois, is held and firmly bound unto Wittiax W. Bismor, of the
“ County of Worcester, and State of Massachusetts, party of the second part, in the
“ penal sum of eighteen thousand dollars, to be paid unto the said party of the second
“ part, his heirs, executors, and administrators and assigns, to which payment well
“and truly to be made, I bind myself, my heirs, executors and administrators and
“every of them, firmly by these presents: Sealed with my seal, this 29th day of
“ September, A. D. 1855.

“ The condition of the above obligation is such, that whereas, the above bounden
“Levi Newton has this day sold to the said party of the second part, his heirs and
“assigns, for the sum of twelve thousand dollars, payable as follows: One thousand
“down, and two thousand on the first day of January, A. D. 1856, and the other nine
“ thousand to be paid to one Leonidas Doty, according to a Mortgage made on the 14th
“day of October, 1854, which he is to assume and pay, except the interest on said Mori-
“ gage for the year 1855—Deed to be made on the second payment being made, subject
“to said Mortgage—all his right, title, and interest to the following described lot or
¢ parcel of land, to wit : The land conveyed to said Levi Newton, by deed from Leo-
“mnidas Doty and wife, on the 14th day of October, 1854, and acknowledged the 4th
“ day of December, 1854 ; the description of lands which is fully set out in said Deed,
“and which said description is made by agreement a part of this bond. It is also
“agreed that said Newton is to get it surveyed within one year, and is not to cut or
“sell any standing timber on said land, and have only the right to take firewood for
“one fire from that which is down; also then give possession of the premises fully.
“ 1t is also agreed that if said Bishop fails to make payment within fifteen days after
“the first day of January, 1856, he forfeits what he has paid, and all rights under this
“bond. Upon the payment of the said sum being made at the time and in the man-
“ner aforesaid, the said Levi Newton, his heirs, executors and assigns, covenant and
“agree to and with the said party of the second part, his heirs, executors, administra-
“tors and assigns, to execute a good and sufficient deed of conveyance, in fee simple,
“free from all incumbrance, with full and proper covenants of warranty, for the above
“ described premises, except said mortgage above mentioned. Now upon payment
“ being made as aforesaid, if the said Levi Newton shall well and truly keep, observe
“and perform the said covenants and agreements herein contained on his part, then
“ this obligation to be void, otherwise to remain in full force and virtue.”

. 2 2 93%a%52
Signed, LEVI NEWTON, KB
WM. W. BISHOP. "'ﬁ';'%

%a%%

The above bond was recorded in the Recorder’s Office, in Kane County, on the 29th
day of September, 1855. ' "

On the day the bond was exeeuted, complainant paid defendant Newton $1,000,
which was endorsed on the bond. That schedule “A” attached to the Bill contains a
correct description of the Land referred to in the bond.

Between the first and fifteenth of January, 1856, complainant told defendant that
he would not receive funds from the East as he expected, in time to make payment by
the 15th of January, 1856, but if defendant required payment by that time, he would
borrow the necessary amount and pay him; defendant replied “a few days will make
no difference.” -



ABSTRACT OF THE BILL. 2

On the 5th day of February, 1856, being twenty days after the time mentioned in
the bond when the payment should be made, complainant called on defendant and
told him he was then ready to make payment and receive his deed, when defendant
informed complainant that he was too late as he had sold said premises—defendant
refused to accept payment and make a deed to complainant.

Defendant Newton, on the 5th day of February, 1856, conveyed the land in ques-
tion to defendants Goudy, for $12,750, being $750 more than the same was sold to
complainant for.’

That defendant Newton refused to refund the sum of $1,000, which he had received
on said hond. That complainant was in Batavia where defendant Newton resided,
from the 15th of January till the 5th of February, 1856, which fact was known to
defendant Newton. That the sale to defendants Goudy was purposely concealed from
complainant for the purpose of defrauding him.

That by the terms of the bond, defendant Newton was to pay the interest on the
Mortgage, mentioned therein, for the year 1855, which he had not done at the time
he sold to the Goudys. That the interest aforesaid amounted to the sum of §1,000,
which was a lien on said premises by virtue of the Mortgage.

That complainant repeatedly offered to make payment, and upon refusal by New-
ton to accept the same, has repeatedly demanded a return of the said sum of $1,000.

Prayer—That the Court will vacate the Deed from Newton to defendants Goudy—
decree a specific performance against Newton, and for such further relief, or such other
relief as to the Court shall seem equitable and just.

ABSTRACT OF THE ANSWER.

The answer admits the execution and recording of the bond, and the payment of
$1,000, as charged in the bill. That schedule “A” attached to the Bill, contains a
true description of the land referred to in the bond. That defendant Newton knew
complainant was in Batavia from the 15th day of January to the 5th of February,
1856—denies that he agreed to extend the time of payment beyond the 15th day of
January, 1856. Admits that complainant told him, Newton, on the 5th of February,
1856, that he was then ready to make payment and receive a deed according to the
agreement, that he then told complainant he was too late as he had sold the premises.
Admits he sold to defendants Goudy for $12,750 00. Admits that the interest due
on the Mortgage to Doty for the year 1855, amounted to $630 00, and that the same
had not been paid on the 5th of February, 1856, the date of the sale to the Goudys,
but avers as an excuse, that early in December, 1855, he wrote to complainant asking
him to stop at Buffalo, N. Y., and pay said Doty $1,000, or deposite that sum in a
Bank to his credit. That he received an answer to said letter, declining to comply
with his request. Admits he told complainant, after the sale to the Goudys, that
he should keep the $1,000 he had received, and that complainant told him he
would have it or sink another thousand with it. ;

The defendants plead that on the 18th day of March, 1856, complainant com-
menced an action at law for the recovery of the sum of $1,000 paid on the bond.

=
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Supreme Court of the State of Illinois,

IN THE THIRD GRAND DIVISION.
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WILLIAM W. BISHOP,)
Plaintiff in Error, [
vs. T
LEVI NEWTON, April Term for A. D. 1858.
W. A. GOWDY, et al,,
Defendants in Error.

POINTS AND BRIEF OF DEFENDANTS IN ERROR.

This Plaintiff in Error purchased of the Defendant in Error, Levi Newton, about 400 acres of
Land, situated in Kane County for which he was to pay $12,000 as follows: One Thousand
Dollars down, T'wo Thousand on the first day of January, 1856, and a Mortgage of $9,000, given
by said Newton to one Leonidas Doty of Buffalo, N. Y., which had some time to run. The sale
was made and completed on the 29th day of September, 1855, by the Plaintiff in Error, paying
to the Defendant Newton, the first instalment of $1,000, and Newton executing a Bond for a
Deed, which Bond was filed for Record by Bishop—Deed to be executed on the payment of the
$2,000, and subject to the said Mortgage of $9,000, to Doty, which said Bishop assumed. New-
ton was to pay the interest on the Mortgage for 1855—interest payable annually, at seven per
cent., and due January, 1856. The penal sum mentioned in said Bond was $18,000. TIn the
Conditional part of the Bond the following Condition among others was made, viz., “ 1t is also
“agreed that if said Bishop fails to make payment within fifteen days after the first day of
“January, 1856, he forfeits what Le has paid, and all rights, under this Bond.” Bishop failed to
make the payment of the $2,000, on the first and also on the fifteenth of January, 1856. And
the defendant Newton, after waiting on the Plaintiff in Error till the fifth day of February, 1856,
re-sold said Land to the Defendants in Error, William A. and Franklin J. Gowdy, for some
512,700, and conveyed the same by Warranty Deed. The Plaintiff in Error insists that Defen.
dant Newton agreed to extend the time of payment of the $2,000. This is denied by defendant
Newton. Case stands mainly on Bill and Answer, neither of which are sworn to.

Before the May Term of the Kane County Circuit Court for 1856, the Plaintiff in Error by
T. €. Moore, Esq., his Attorney, commenced a snit against said defendant N ewton, in an action
of Assumpsit, to recover back the $1,000 paid at the time of the sale of Land from said Newton
to Plaintiff, and the case was continued over till next Term of the Court at the Plaintiff’s costs,
he failing to file with his Declaration a copy of the account sued on. That suit was not dismissed
till November Term, 1856. The Defendants insist upon and plead the pendency of this suitin Bar
in their answer. This suit is a Bill filed for specific performance, and was filed J uly 17, 1856.
Answer filed in December, 1856, and at the February Term of the Kane County Circuit Court
for 1857, a final hearing had and decree made, dismissing it. The Plaintiff in Error prays an
Appeal, and was continued at the last Term of this Court, because the Plaintiff in Error had not
printed abstracts.

There was no error committed by the Circuit Court in dismissing the Plaintiff in Error's
Bill, for the following reasons :

First. By the terms and conditions of the bond, it was made an express condition therein that
the payment of the $2,000, should be made before any Deed of Conveyance was to be made and
delivered by the defendant Newton to the Plaintiff in Ertor, and time was also made one of the
conditions of the contract, and a failure on the part of the plaintiff to pay the $2,000 by the 15th
January, 1856, operated as a forfeiture, and cut him off, and extinguished all his rights under it,
and the re-payment of the $1,000 paid thereon to the Defendant at the time of the sale. And
this payment the Plaintiff in error failed to make, not only without any excuse, but it would
seem by the Bill, Answer, and proof in the case intentionall ¥ 5 he has therefore by his own show-
ing, placed himsell in such a position that he las no elaims upon or right to ask the aid of a
Court of Kquity to relieve him from the natural consequences of his own acts—time in the per-
formance of this contract being made by the parties thereto, material, is manifest and clear by
the terms of” 1t, and the conduct of the parties; and there is not the slightest proof in the case,
showing, or even tending to show, that the defendant Newton ever assented, or agreed to extend
the time of payment of the $2,000 beyond the time fixed in the Contract. Vide answer as set out
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i Record Page and his forbearing to do so at onee, is no excuse to the Plaintiff in Error,
and shows conclusively, that he did not wish to wrong him in any way; and this Court has re-
peatedly decided, that they cannot make new contracts for parties, and where time is made by
the parties themselves the essence of the contract, they can only enforce the one made.— Vide
Kemp vs. Humphrey, 13 Ill. R., page 573 ; also, Smith ws. Brown, 5 Gilm. R., Page 314, also,
Andrews et al. vs. Sullivan, 2 Gilm. Page 334.

Second. There has been no performance on the part of the Plaintiff in Error—the payment
of $2,000, being a condition precedent. Vide Ishmael et al. vs. Parke, 13 TIL R., Page 328.

Third. The fact that the interest to Doty was not paid by Newton for 1855, is no excuse for
the Plaintiff in Error, in neglecting to make his payment. Vide Foster vs. Jared, 12 L. R., Page
154 & 495.

Fourth. That the said Plaintiff in Error by his neglect to make the second payment of $2,000,
and by his prosecuting his action at law for a supposed breach of Contract—and to recover back
the money advanced, or paid on it, (to wit, the $1,000,) abandoned the contract, or at least so
far as to forfeit all rights to the aid of a Court of Equity to enforce a specific performance thereof.
for thereby he made his clection, and elected to rescind the Contract, and it is to be regarded as
an express disaffirmance of it.  Vide Herrington vs. Hubbard, 1 Scammon R., Page 572.

Fifth. The Court in determining the question whether the Plaintiff in ervor had any satis-
factory and sufficient excuse for not making the payment of the second instalment of $2,000
when due, and the agreement to extend the time of payment as alleged by Plaintiff in Error,
must look at the conduct and motives of both the parties. In doing this they cannot fail to see
that there 1s nothing in the Bill or Answer, (and this is all the proof there is on this branch of
the case,) to show that the delay in payment, originated in a design on the part of the defendant
Newton, but on the contrary thereof he pressed the Plaintift to make it at once, and he showed
a disposition to put him off, and did not act in good faith. Respecting it Vide Record Page
And this Court has already decided in the Case of Selby vs. Grimes, 12 T Reports, Page 64,
that * Relief will not be granted upon a Bill, when the Answer denies the obligations of the
“ Bill, if’ the proof is loose and unsatisfactory.”

Sizcth. When a case is set for hearing upon Bill, Answer, and Replication, the Answer must
be taken as true. Vide Reece ws. Darby, 4 Scammon R., 162.

Scventh. The party must sustain the allegations in his Bill by proof, even if the oath of the
Defendant is dispensed with. Vide Harris vs. Reece, 5 Gilm. R., 212, and this the Plaintiff in
Frror has entirely failed in doing.

Eighth. The suit instituted hy the Plaintiff in Evror in Assumpsit in the Kane County Cir-
cuit Court, to recover hack the $1,000, paid on the Contract of purchase, and that suit being still
pending in said Court at the time and long after the filing of the Bill in this for specific perform-
ance, is of itself and alone a sufficient defence for the Defendants in this Case ; for while it may
be true that he could have maintained an action on the Bond to recover damages for the breach
of its covenants, (if any there had been by the defendant Newton,) and also at the same time
filed his Bill for specific performance, yet by his seeking to recover back the money paid, he
thereby showed his disaffirmance of the Contract, and having once done so, he could not retrace
his steps.  Vide 1 Scammon R., Page 572 & 3 Gilm. R., Page 636.

J. . MAYBORNE,
Solicitor and Counsel jfor Defendant.
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WILLIAM W. BISHOP,) BiLL ror Reviwr.

vs.

LEVI NEWTON, et als. j Appeal from Kane.
ABSTRACT OF THE BILL.

On the 29th day of September, A. D. 1855, the Complainant and Defendant New-
ton, entered into the following agreement :

S Kvow ALL MEN BY THESE PrEsENTs, that Levi NEwroN, of the County of Kane,
“ and State of Illinois, is held and firmly bound unto Wririam W. BisHor, of the
“County of Worcester, and State of Massachusetts, party of the second part, in the
“ penal sum of eighteen thousand dollars, to be paid unto the said party of the second
“ part, his heirs, executors, and administrators and assigns, to which payment well
“and truly to be made, I bind myself, my heirs, executors and administrators and
“every of them, firmly by these presents: Sealed with my seal, this 29th day of
“ September, A. D. 1855. e

“ The condition of the above obligation is such, that whereas, the above bounden
“Levi Newton has this day sold to the said party ef the second part, his heirs and
“assigns, for the sum of twelve thousand dollars, payable as follows: One thousand
“down, and two thousand on the first day of January, A. D. 1856, and the other nine
““ thousand to be paid to one Leonidas Doty, according to a Mortgage made on the 14th
“day of October, 1854, which he is to assume and pay, except the interest on said Mort-
“ gage for the year 1855-—Deed to be made on the second payment heing made, subject
“to said Mortgage—all his right, title, and interest to the following described lot or
“ parcel of land, to wit: The land conveyed to said Levi Newton, by deed from Leo-
“mnidas Doty and wife, on the 14th day of October, 1854, and acknowledged the 4th
“day of December, 1854 ; the description of lands which is fully set out in said Deed,
“and which said description is made by agreement a part of this bond. It is also
“agreed that said Newton is to get it surveyed within one year, and is not to cut or
“sell any standing timber on said land, and have only the right to take firewood for
““one fire from that which is down; also then give possession of the premises fully.
“It is also agreed that if said Bishop fails to make payment within fifteen days after
“the first day of January, 1856, he forfeits what he has paid, and all rights under this
“bond. Upon the payment of the said sum being made at the time and in the man-
“ner aforesaid, the said Levi Newton, his heirs, executors and assigns, covenant and
“agree to and with the said party of the second part, his heirs, executors, administra-
“tors and assigns, to execute a good and sufficient deed of conveyance, in fee simple,
““ free from all incumbrance, with full and proper covenants of warranty, for the ahove
“ described premises, except said mortgage above mentioned. Now upon payment
“ being made as aforesaid, if the said Levi Newton shall well and truly keep, observe
“and perform the said covenants and agreements herein contained on his part, then
“ this obligation to be void, otherwise to remain in full force and virtue.”

Signed, LEVI NEWTON, s
WM. W. BISHOP. s

Ze%%%

The above bond was recorded in the Recorder’s Office, in Kane County, on the 29th
day of September, 1855.

On the day the bond was exeeuted, complainant paid defendant Newton $1,000,
which was endorsed on the bond. That schedule “A” attached to the Bill containg a
correct description of the Land referred to in the bond.

Between the first and fifteenth of January, 1850, complainant told defendant that
he would not receive funds from the East as he expected, in time to make payment by
the 16th of January, 1856, but if defendant required payment by that time, he would
borrow the necessary amount and pay him; defendant replied “a few days will make
no difference.”



ABSTRACT OF THYE BILL. 2

On the 5th day of February, 1856, being twenty days after the time mentioned in
the bond when the payment should be made, complainant called on defendant and
told him he was then ready to make payment and receive his deed, when defendant
nformed complainant that he was too late as he had sold said premises—defendant
refused to accept payment and make a deed to complainant.

Defendant Newton, on the 5th day of February, 1856, conveyed the land in ques-
tion to defendants Goudy, for $12,750, being $750 more than the same was sold to
complainant for.

That defendant Newton refused to refund the sum of $1,000, which he had received
on said bond. That complainant was in Batavia where defendant Newton resided,
from the 15th of January till the 5th of February, 1856, which fact was known to
defendant Newton. That the sale to defendants Goudy was purposely concealed from
complainant for the purpose of defrauding him.

That by the terms of the bond, defendant Newton was to pay the interest on the
Mortgage, mentioned therein, for the year 1855, which he had not done at the time
he sold to the Goudys. That the interest aforesaid amounted to the sum of $1,000,
which was a lien on said premises by virtue of the Mortgage.

That complainant repeatedly offered to make payment, and upon refusal by New-
ton to accept the same, has repeatedly demanded a return of the said sum of $1,000.

Prayer—That the Court will vacate the Deed from Newton to defendants Goudy—
decree a specific performance against Newton, and for such further relief, or such other
relief as to the Court shall seem equitable and just.

ABSTRACT OF THE ANSWER.

The answer admits the execution and recording of the bond, and the payment of
$1,000, as charged in the bill. That schedule “A” attached to the Bill, contains a
true description of the land referred to in the bond. That defendant Newton knew
complainant was in Batavia from the 15th day of January to the 5th of February,
1856—denies that he agreed to extend the time of payment beyond the 15th day of
January, 1856. Admits that complainant told him, Newton, on the 5th of February,
1856, that he was then ready to make payment and receive a deed according to the
agreement, that he then told complainant he was too late as he had sold the premises.
Admits he sold to defendants Goudy for $12,750 00. Admits that the interest due
on the Mortgage to Doty for the year 1855, amounted to $630 00, and that the same
had not been paid on the 5th of February, 1856, the date of the sale to the Goudys,
but avers as an excuse, that early in December, 1855, he wrote to complainant asking
him to stop at Buffalo, N. Y., and pay said Doty $1,000, or deposite that sum in a
Bank to lus credit. That he received an answer to said letter, declining to comply
with his request. Admits he told complainant, after the sale to the Goudys, that
he should keep the $1,000 he had received, and that complainant told him he
would have it or sink another thousand with it. ,

. The defendants plead that on the 18th day of March, 1856, complainant com-
menced an action at law for the recovery of the sum of $1,000 paid on the bond.

{1 242.5%]
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