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ARGUMENT.

This is an action to recover moneys collected by the defendants,
as attorneys for the plaintiffs.

In 1855, the plaintiffs, residing in the city of New York, sent to
the defendants, then residing in Chicago, and copartners in the prac-
tice of law, a promissory note, of one Charles McDonnell, also a res-
ident of Chicago, for $1,160.38, to be collected. The defendants
undertook the business, and on the 20th of October, 1855, obtained
judgment in behalf of said plaintiffs for $1,198.68 ; and on the 23d
of Nov. following, issued execution to the sheriff of Cook county.
A levy was made on real estate of McDonnell, which was sold by
the sheriff, and bid in by the defendants for the plaintiffs, for $400 ;
and on the 20th of March, 1856, the defendants receipted to the
sheriff $400, proceeds of said sale, aspaid by the sheriff; in the
form of a ¢ certificate of purchase.” This certificate was retained
by the defendants in their possession until the 19th of February,
1857, when, the lands having been redeemed by McDounell, it
was delivered up to the sheriff by the defendant, Harvie, to be can-
celled ; and thereupon the sheriff paid over to him the redemption
money, amounting to $440, and took from him the following re-
ceipt endorsed on said certificate :

« Rec’d of John L. Wilson, $440, in full of within certificate.

HARVIE & TULEY,
Feb. 19, ’57. Atlys for Purchasers.”

On the 10th of July, 1856, McDonnell paid the defendants, as
attorneys for plaintiffs, on said judgment, $628.54; and on the
19th of same month they remitted to the plaintiffs, by letter, $500,
on account of sain judgment. Defendants also paid sheriff’s and
court costs, amounting to $19.95.
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The defendants proved, subject to exceptions, that they dissolved
partnership about the 8th of' October, 1856, Tuley going out of the
concern, and leaving all papers and business with Harvie.

It will be observed that all the transactions above narrated took
place prior to the said dissolution, except the receipt of the said re-
demption money by the defendant, Harvie.

There is no evidence that the defendants ever gave the plaintiffs
any notice that any sum whatever had been collected by them from
McDonnell, save the §500 remitted as above.

The main question in the case is, whether the defendant, Tuley,
is liable for the $440 received by Harvie from the sheriff some
four months after the dissolution? We understand the ground of
the defence to be, that attorneys have no authority to bid in real
estate sold on execution upon claims of their clients, and to receive
for them the redemption money; and that consequently, Harvie,
having received the redemption money after the dissolution, and
without aunthority as attorney in the case, Tuley is not bound.

Our reply to this defence is— .

First. “That, under the circumstances of the case, the defendants
were not acting in the capacity of attorneys only, but also in that
of collecting agents. They were acting for foreign clients. It was
their business, not simply to commence and prosecute a suit to
Judgment, but to collect the note, if practicable ; and for this pur-
pose they had authority to take all the usual steps—to cause a levy
and sale of real estate; bid in the property for the plaintiffs, to
secure their claim; and, in case the property was afterwards re-
deemed, then t6 receive the redemption money. It was all one
continuous job, strictly within the spirit of their original employ-
ment and undertaking, and in accordance with the usual practice
in such cases. That the defendants regarded their employment in
this light, and that they so gave the plaintiffs to understand it, is
perfectly clear from the letters of Aug. 8th, 1855, and July 12th,
1856. That the plaintiffs regarded the matter in the same light, is
obvious from the fact that no objections were made by them.
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Second. Whether the defendants had such authority or not,
originally, they assumed to exercise it, and that, too, before the
dissolution of their partnership ; and the plaintiffs ratified and ap-
proved their procedure. Every step, except the receipt of the re-
demption money, had been taken before the dissolution. Why did
they retain possession of the certificate, from the 20th of March
until their dissolution in October, unless they intended to receive
the redemption money, in case it should be paid? And on what
other hypothesis can their letter of July 12th be explained, in
which they confidently hope to be able to remit the balance of
the judgment within ninety days”? All these were joint acts prior
to the dissolution.

And when, by their letter aforesaid, they, with some studied con-
cealment and perversion of the facts, inform the plaintiffs that real
estate has been sold on their execntion, and that the time of re-
demption has not yet expired, the plaintiffs, by allowing them to
retain the certificate, beyond all question ratified their proceeding,
and thus gave them authority to receive the money, if they had
none before.

Could the plaintiffs hold the sheriff liable for illegally paying
over the money? Would not the fact that they had allowed the
defendants to retain the certificate for a whole year, with actual
knowledge as early as July, of what had been done, be conclusive
in favor of the sheriff, either that the defendants had original au-
thority to do this, or that the plaintiffs had at least, by subsequent
assent, ratified the procedure? If the evidence would be conclu
sive—as we conceive it must be—against the plaintifts and in favor
of the sheriff, it is not easy to sce why it is not equally so in favor
of the plaintiffs and against the defendant. : .

In any view of the case, it does not now lie in the mouth of ei-
ther of these defendants, after having assumed so to act, and after
having consummated all the steps of the proceeding during their
partnership, except the last, and that a mere unavoidable incident
to, and sequence of, their previous joint acts and undertakings, to
say that all these acts were unauthorized and unlawful, and that he-
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is not to be held responsible for what was done by the other in
pursnance of their joint undertakings, and which amounted simply
to recetving the fruits of their joint acts.

When Tuley went out of the firm in October, leaving the busi-
ness and papers, the certificate amongst the rest, with Harvie, he
must have done it with the expectation that Harvie would complete
this unfinished business of the firm. If such was not the under-
standing, the certificate should then, at least, if not before, have
been transmitted to the plaintiffs. There is no evidence that the
plaintiffs were informed of the dissolution, and, in our view of the

case, the dissolution was an immaterial fact, the evidence of which !

should have been excluded; the duties and liabilities of the part-
ners in respect to such unfinished business remaining unchanged
by their separation, so far as other parties were concerned. The
dissolution of a partnership works no change in the responsibility
of the several partners for each other’s acts, with reference to all
business then on hand.

It may seem scarcely necessary to cite authorities for this plain
principle. We will only refer to two cases, both of which are full
and clear on this point:

Walker vs. Goodrich, 16 I11. 341, and
Poole vs. GHst, 4 McCord, 259.

In both these cases, the question arose upon the duties and lia-

bilities of attorneys, as partners. In the former case, the Court

say: “The contract of retainer was a joint and continuing con-
“ tract, and neither of the partners could be released from its obli-
“ gations or responsibilities which they had thereby assumed, either
“ by a dissolution of the firm or by any other act or agreement be-
“tween themselves.” A dissolution does not affect engagements
“ already made, at least so far as their clients are concerned.”

In Pools vs. Gist, the Court say that the undertaking of a firm
of attorneys to collect, is like that of a firm of common carriers to
transport goods, ete.

If, then, the detendants undertook to collect this claim by sale of
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the rule laid down in RBedell vs. January, 4th Gilman, 198, and, we
think, that no question can be raised as to the right of the plain-
tiffs to interest on their claim, if they are entitled to recover at all.
It is & case where money was received to our use” and retained
without our knowledge.” We claim, therefore, that the Court be-
low should have found for the plaintiffs $128.54, with interest at
six per cent., from July 10, 1856, being the balance of money then™
collected after deducting the $500 then remitted to the plaintiffs,
and $420.05, with interest from February 19, 1857, being the amount
then received, less the costs then paid.

HURD & BOOTH, for Plaintiffs.
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IN SUPREME COURT OF ILLINOIS.

—_——ee—— —

APRITL TERM, 1862.

ERROR TO THE SUPERIOR COURT OF CHICAGO.

BERNHARD SMYTIH, FELIX E. OROURKE and WM. A.
HERRING, Plaintiffs.
VS,
ANDREW HARVIE and MURRAY T. TULEY, Defendants.

ABSTRACT.

Surr against Harvie & Tuley, as partners in the practice of the
law, to recover a balance of money collected by them for plaintiffs.
Tried by the Court, Granr Gooprrcn, presiding.

The amount sued upon is as follows :
July 10, 1856—To cash received of Charles McDonnell,  $628 54
Feb. 4, 1856—To cash received of Charles McDonnell

by sheriff e 440 00
$1,068 54
Or.—By cash received . - - oooeeaon 500 00
$568:L

Default as to Harvie and issue as to Tuley.
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EVIDENCE.
Letter of Harvie & Tuley, dated August 8th, 1855, as follows:

“We wrote you that Mr. McDonnell had promised to secure your
debt by a trust deed on certain property, to be paid by 1st October.
After putting us off from day to day, and promising to pay at a
number of stated times, we have concluded we could not place any
turther reliance upon him, and have commenced suit aganist Mec-
Donnell 2d Monday in September, and hope to make your money
by 1st of October next. Place confidence in the loan matter, shall

have to make the money by judgment and execution.”

Tuley admitted on trial, that they acting as attorneys for Smyth,
O’Rouke & Ilerring, procured judgment against McDonnell, for
$1,179 68, and costs; that on the 9231 of November, 1855, exe-
cution was levied on property of McDonnell, and bid off by Harvie
& Tuley for $400. On the 20th March, Harvie & Tuley received
from the sheriff a certificate of the sale, running to Smyth, O’Rouke
& Herring, and receipted therefor to sheriff, as their attorneys;
and afterwards, March 24, 1856, they took out another execution
on same property, and recovered $628 54.

Letter of defendants, dated July 12th, 1856: ¢ Please receive,
enclosed, $500, on account of your judgment against Charles Mec-
Donnell.  The balance is secured by a levy on real estate, of ample
value, and another execution, which s also issued. As you are
no doubt aware, when real estate has been sold on execution, a year’s
redemption s allowed by law, and the time of redemption has not
yet expired. We confidently lope, however, to be able to remit you
balance of your judgment within ninety days.

Yours, ete.,
Harvie & TurEy.
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John L. Wilson. Sherift of Cook county ; February 19th, 1857,
McDonnell deposited with me $440, to redeem his property from
the certificate aforesaid, given to Iarvie & Tuley. Mr. Harvie,
one of the late firm of Harvie & Tuley, came to me on the 19th
February, 1857, bringing with him the certificate, and requested
payment of the redemption money. I paid it to him and took the
following receipt on the certificate:

«Received of John L. Wilson, $440, in full of within certificate.”

Dated February 19th, 1857.
Harvie & Turey,
Attorneys for Purchasers.

Franklin Webster. Made demand of Harvie & Tuley for balance
of plaintiffs’ claim, namely, $440 received of Wilson ; and $128 54,
balance, received of McDonnell. This was one week before suit
commenced. They refused to pay.

DEFENCE.

Harvie & Tuley dissolved October 8th, 1856. Tuley going out
and leaving all papers and business with Harvie. They paid $20
costs. (The plaintiffs’ attorney objected to this testimony, as im-
material ; objections overruled, and plaintiffs excepted).

Seventy-five or one hundred dollars reasonable charge for the

‘defendants’ services in the case against McDonnell. (Plaintiffs’

attorney objected to this testimony on the ground that defendants
had misconduq@ed»;' 'queétion overruled, and plaintiffs excepted).

A

Judgment for the plaintiffs for $44 25. et
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Motion for new trial, on the following grounds :

1st. Finding of Court is against the evidence.

ond. ‘Judgment too small.

3rd. Court erred in finding Tuley was not bound by the act of
Harvie, and in receipt of redemption-money, in behalf of Harvie
& Tuley.

The Court overruled the motion for new trial, and entered judg-
ment, and plaintiffs excepted.

ERRORS ASSIGNED.

Tirst. The Court found against the evidence, in finding that
Tuley was not bound for the $440, recovered on the certificate of
sale from the sheriff.

Second. The Court found for too small an amount.

HURD, BOOTH & POTTER,

Attorneys for Plaintiffs.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THERBEOF, A. D. 1863.

BERNARD SMYTH et al., )

LPlainteffs in Error, I'

8. e A

ANDREW HARVIE and R 6 G
MURRAY F. TULEY. |
Defendants in Error. J

POINTS FOR DEFENDANTS IN ERROR.

It T considered myself, by any course of reasoning, as morally bound
to pay this wmoney, I should feel myself forever dishonored by resisting
the claim for one moment; but we now have to do only with the law of
this case.

The summons is in assumpsit, as joint defendants, and is brought upon
the account sued upon, as follows:

July 10, 1856-~To cash received of Charles MecDonnell,.. . .. 5628 54
Feb. 4, 1856-—To eash received of Charles MeDonnell by
L HTEY 1) P P R S e A RPRCIN 1, NN i o el e A R 440 00

81,068 54

IR BT DR R [T I 500 00

SH48 o4

Clzimed to be for moneys collected by Harvie & Tuley, us attorneys.
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Default as to Harvie, and issue as to Tuley.

The facts are, (or rather as shown by the cvidence,) Harvie & Tuley
were partners as attorneys, and 8th August, 1855, had a claim of plaintiff
in error against one Charles McDonnell, as such attorneys. On that date,
I. & T. wrote to plaintiffs at New York city, that negotiations as to se-
curity for that claim could not be depended upon, and that attorneys
would have to make the money by judgment and exeecution, and that
they had cornmenced suit for September term, 1853, and expccted to
make money by October.

Harvie & Tuley commenced suit and procared judgment on 20t4
October, 1855.  Fu i was suec by attorneys, and on 23d November, 1855,
levied on real estate of McDonnell. 20tk Jarch, 1856, sale had, and
real estate bid oft' by Harvie & Tuley, for $400.00, in the name of plain-
tiffs.  Certificate issued in name of plaintiffs, and attorneys received it
from the sherift, and receipted for it. It does not appear what was then
done with the certificate. No letters are shown from or to Harvie &
Tuley from Awgust 8¢k, 1855, until the 12¢4 July, 1856, about 4 months
atter the sale, when Harvey & Tuley remit them $500.00, which was
part of $628.24 paid attorneys on the 10th July, 1856, on'alias execn-
tion of date March 24th, 1856, p. 29 R.

The amount due, including interest, (and including costs of first
sale,) was S788, at the time the $625.24 was paid, leaving $160.24 of
balance. The redemption did not by law expire as to the $400 until [12
months] 20tk March, 1857.

H. &1, on 12th July, 1856, wrote to plaintitis :

“ Please receive, enclosed, $500, on account of your judgment

against Charles McDonnell. The balance is secured by alevy on

real estate, of ample value, and another execution, which is also issued.
As you are no doubt aware, when real estate has been sold on execution,
a year’s redemption is allowed Ly law, and the time of redemption has
not yet expired.  We confidently hope, however, to be able to remit you
balance of your judgment within ninety days.

Yours, ete..,
Hawvie & Treey,
per Andrew Harvie,

Hlarvie & Tuley dissolved October Sthe 1856, Zlarvie, on the same

day, 1925 February, 1857, that the land was redeemed by MceDonnell,

4} months after the dissolution of H. & T., received the redemption
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money of $440, and receipted “ Harvie - Tuley, Ay for purchasers,”
and surrendered up the certificate. Certificate was not endorsed by
Smyth, O’Rourke & Herring.  The two lettres of Augus tSth, 1853, and
July 12th, 1856, are the onby letters in evidence.  No letters cither t or
Jrom Smyth et al., from July 12th, 1856, to commencement of this suit.
The 90 days referred to in letter of 12th July, expired Oct. 122, 1856,
after the dissolution, and 4 months and more betore Harvie received the
redemption money.

No evidence as to which of the partners wrote the first letter, nor us
to which partner bid in the land or receipted to the sheriff. Evidence
shows that last letter was written by Harvie, and that redemption
money was received by Harvie. For aught that appears, all these trans-
actions may have been by Harvie without the actual knowledge of
Tuley. The question is whether, under these circumstances, Tuley is

liable to plaintitfs for the redemption money of $440, collected by
Harvie.,

The original retainer as attorneys gave Harvie no authority to receive -
the redemption money.

Authority of an attorney is twotold—expressed in the warrant or im-
plied by law.
Co. Litt. 52,

The rale is, that the power of an attorney, under his general warrant,
expires when judgment is rendered, for thereby, says Lord Coke, placi-
tum terminatur.

2 Inst. 378.

The defendant is out of Court by the judgment, for the warrant of
attorney is’ *“ guos que placitur terminatur,”, the defendant’s placitum is
determined by the judgment.

1 Moore & Payne, 513, 514, (ITE C. L. 193)
4 Bingham S. C. 578.
1 Hill, 659, 660.

Previous to judgment, there must be an order of substitution to
change attorneys, (1 Wendell, 293) ; but after Jjudgment, plaintiff may
have his execution issued by any attorney without substitution.

5 Cow. 446.
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The general rule is, that power and authority of attorney, by virtue of
ihis retainer, ceases with final judgment.

8 John, 361,
1 Hill, 656.

The following eases should be decisive ot’this one :

Aw attorney cannot, nnder his general authority, purchase land under
«execution iu the canse for the benefit of his client.

11 John, 464.
14 Vesey, jr. 517.

He must have express authority so to do.

4 Cowen, 738.

Attorney ean not receive securities to collect and apply on judgment ;
can not receive bond in discharge of judgment.

13 Mass. 320.
5 Rand. 639.

By stipulation attorney agreed to receive (did receive) deed for iand
in satisfaction of judgment held : he had no power.

14 Sery. & R. 307,

An attorney may receive money upon execution, but is not bound to
do so.

4 McCord, 259,

After judgment, the attorney can only issue execution; can not enter

satisfaction without payment ; release the damages ; discharge the defend-
ant from execution without payment ; can take nothing but money in
satisfaction, and the assignment by creditor cuts oft all control of attor-
ney over judement.

I Desau, 169,

27 111, 151,

16 111. 272,

10 Ala. 231,

11 Adol. & Bllis, 820, s, ¢

2 Exchequer, 489,

4 Barnwell & Adolphus, 366,

Where an attorney obtained authority for administrator to sell the
«estate ; employed auctioncer ; went with porchaser and client to attor-
ney’s office, and attorney received the money and gave receipt for it in
presence of the attesrey, and the client afterwards refused to sign the
report ot sale, the count held.—



5
His authority extended [by virtue of his employment as attorney] no
further than to act as Nolan’s solicitor in the suit; obtain the decree;
make report of sale, and obfain final order of approval. < Ie could not

make the sale or receive the purchase money without Further authority
from his client.”

»

IL

It is submitted that there is no proof of any authority to Harvie &
Tuley to bid in this land ; but it is co:tended that, having done so, they
notified the plaintifts and plaintifts ratified their doing so. Admitting
this to be so, the question then is, did they, the plaintiffs, authorize the
attorneys to receive the redemption money, or did Harvie ¢ Tuley un-
dertake to do so.

The letter of H. &. T., dated July 12th, 1856, is the only evidence on
that point.

That letter remitting $500, says: * The dalance [of your judgment]
is secured by levy on real estate, and another execution which is also
issued.” “We confidently hope to remit you ke talance of your judg-
ment within ninety days.” ' p

The only balance upon the judgment was about $160, being what re-
mained due after deducting the $628.54, [cash paid by McDonnell,] and
the $400 which was paid by sale of lands.

In the same letter they say, the time of redemption has not expired,
in reply to some previous letter (probably) as to the time of redemption
allowed. Ts there anything in this letter by which Harvie & Tuley un-
dertake to receive this redemption money ?  7'ke certificate may or nay
n0t have been in H. & T.s possession at date of letter. May not . & T.
have sent it to plaintiffs, and the letter of II. & T. be in answer to some
letter of theirs regarding the time when they could receive their nioney
upon it.  7'he plaintiffs are business men ; kept copies of their letters ;
could prove sending letters to H. & T. Where is answer to this letter
of H. &. T, or previous letters to them ? Why then suppress all letters
written by them (or to them by Harvie) from July Sth, 1856, up to the
commencement of this suit ?



Harvie recerved this money 19th Hebruary, 1857, and no demand was
made on Tuley (or knowledge brought to hini that Harvie had reccived
it) wntil week before swit was commenced, 22d ~March, 1860, wmore than
3 yeans.

Letter of 8th July, 1856, says, that . & T. ¢ confidently hope, how-
ever, to remit you balance of your judgment within 90 days.” Is it not
incredible, when New York was but 3 days from Chicago, that plaintiff
never wrote, nov did Harvie ever weite about the balance, whether it was
balance of $160 or of both that and the $400. That they never Zad.any
notice of the dissolution ; business remained with Harvie ; letters to H.
& T. would go to him. Plaintiffs would, as ordinary business men,
write at about the expiration of the 90 days; yet no letters appear for a
period of 3 years, no intimation to Tuley from any source, for 3 years.

Is it not apparent that Ze is their attorney? Ie writes per Andrew
Harvie. And 7s it not, from all these circumstances and omissions to
offer proof, [tha! ought to be in their possession,) to be presumed either
that M arvie was specially, after dissolution of H. & 7., authorized to
receive this redemption money, (certificate probably sent to him,) or
that plaintyffs had notice of this dissolution.

III.

In the case of purchase of land, wnder an evecution sale, the judgment
is actually satisfied. There is no longer any judgment for attorneys to
control.

‘What anthority would Harvie have had to receive the money upon an
unendorsed note or security, which was merely received upou the settle-
ment cf a claim of a client.

Suppose that H. & T\ had received a mortgage and notes running to
plaintifts trom McDonnell, before they brought suit, and before or when
they had become due Harvie, after the dissolution ot II. & T., without
any instructions from plaintifis or any endorsement by them, have can.
celled and surrendered the mortgage and note, would mnot the act have
been a fraud on plaintiffs which would not have discharged the debt,
and certainly Tuley would not have been responsible.
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Suppose that, apart from IL. & T.'s general retainer, they were authoriz-
ed to buy in the land, yet “an agent employed to make, negotiate or con-
clude a contract, is not as of conrse to be treated as having an incidental

authority to receive payments which may become due under such
contract.
Story on Agency, sec. 98, and cases cited.

This certiicate of redemption was a negotiable insirwment ; and, as to
negotiable instruments, it is held that payment can only be made to the
party in whom the legal title stands. In other words, it note payable to
A, that A. himself must appear and claim payment.

S Barn. & C. 622.
3 Man. & R. 58.
3 Younge & . 220.

Harvie did not have the legal title to this certificate, (it was not en-
dorsed,) and lie could not receive the money except he was specially
authorized.

Edwards on Bills, p. 537.

The leeulpt was given by Harvie in H. & T.’s name, as * attor 0170y ] for

purchasers,” not as attorneys for plaintifis. The evidence and facts show
that H. & T. were'anght but attorneys of plaintiffs in the Record.

So far as being collection agents, we were no more collection agents
than every attorney in any money suit.

As to the question of interest, the interest could only run from demand

made on Tuley, which was threc years after Harvie wrongfully received
the §440.

It is certainly right to hold attorneys to a rigid accountability, but it
is submitted that an attorney should not be made to sufter for an unfor-
fortunate connexion 4 business, any more than any other copartner.

BARKER & TULEY,
Attorneys for Appellees.
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Supreme Court of the State of lllinois,
Tuirp GraND DivIsioN,

April Term, A. D, 1863.

.| * Bernhard Smyth, Felix E, 0'Rourke and William A, Herring,
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VS.

ANDREW HARVEY and MURRAY F, TULEY,

DEPENDANTS IN ERROR.
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Supreme Court of the State of [llinois,

Tunirp Granp Divrsiow,

April Term, A, D, 1863.

Bernhard Smyth, Felix E. 0'Rourke and William A, Herring,

PLAIXTIFFS IN ERROR.
VS.

ANDREW HARVEY and MURRAY F, TULEY,

DEPENDANTS IN ERROR.

ARGUMENT OF HURD & BOOTH FOR PLAINTIFES,

CHICAGO:
PRINTED BY BEACH & BARNARD, NO,14 SOUTH OLARK STREET.
1868.
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ARGUMENT.

This is an action to recover moneys collected by the defendants,
as attorneys for the plaintiffs.

In 1855, the plaintiffs, residing in the city of New York, sent to
the defendants, then residing in Chicago, and copartners in the prac-
tice of law, a promissory note, of one Charles McDonnell, also a res-
ident of Chicago, for $1,160.38, to be collected. The defendants
undertook the business, and on the 20th of October, 1855, obtained
judgment in behalf of said plaintiffs for $1,198.68; and on the 23d
of Nov. following, issued execution to the sheriff of Cook county.
A levy was made on real estate of McDonnell, which was sold by
the sheriff, and bid in by the defendants for the plaintiffs, for $400 ;
and on the 20th of March, 1856, the defendants receipted to the
sheriff $400, proceeds of said sale, as paid by the sheriff, in the
form of a “ certificate of purchase.” This certificate was retained
by the defendants in their possession until the 19th of February,
1857, when, the lands having been redeemed by McDonnell, it
was delivered up to the sheriff by the defendant, Harvie, to be can-
celled ; and thereupon the sheriff paideover to him the redemption
money, amounting to $440, and took from him the following re-
ceipt endorsed on said certificate :

“Rec'd of John L. Wilson, $440, in full of within certificate.

- HARVIE & TULEY,
Feb. 19, ’57. Aiys for Purchasers.”

On the 10th of J uly, 1856, McDonnel] paid the defendants, as
attorneys for plaintiffs, on said judgment, $628.54; and on the
12th of same month they remitted to the plaintiffs, by letter, $500,

on account of sain judgment. Defendants also paid sherift’s and
court costs, amounting to $19.95, \

e w~
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The defendants proved, subject to exceptions, that they dissolved
partnership about the 8th of October, 1856, Tuley going out of the
concern, and leaving: all papers and bus‘iness with Harvie.

It will be observed that all the transactions above narrated took
place prior to the said dissolution, except the receipt of the said re-
demption moncy by the defendant, Harvie.

There is no evidence that the defendants ever gave the plaintiffs
any notice that any sum wliatever had been collected by them from
McDonnell, save the $500 remitted as above.

The main question in the case is, whether the defendant, Tuley,
is liable for the $440 received by Harvie from the sheriff some
four months after the dissolution? We understand the ground of
the defence to be, that attorneys have no authority to bid in real
estate sold on execution upon claims of their clients, and to receive
for them the redemption money ; and that consequently, Harvie,
having received the redemption money after the dissolution, and
without authority as attorney in the case, Tuley is not bound.

Our reply to this defence is—

First. That, under the cireumstances of the case, the defendants
were not acting in the capacity of attorneys only, but also in that
of collecting agents. They were acting for foreign clients. It was
their business, not simply to commence and prosecute a suit to
judgment, but to. collect the note, if practicable; and for this pur-
pose they had authority to takeall the usual steps—to cause a levy
and sale of real estate; bid in the property for the plaintiffs, to
secure their claim; and, in case the property was afterwards re-
deemed, then to receive the redemption money. It was all one
continuous job, strictly within the spirit of their original employ-
?rlxe::cznfa;:del"l‘tiljtnﬁ, a(l;dfin accordance with the usual practice
this light, an;l that thel; soe eﬂda“;ls l‘egil_l'd(_id o employme}lt i'n
perfectly’clear from the lettgeax:eotf iplauslt;lﬁ's - 3 e
1856. That the plaintiffs regarded thug. 5 1'850’ o Jlﬂ'y 12ﬂ'},
obvious from the fact that no obiecti s o mame gl

1o objections were made by them.
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Second. Whether the defendants .had such authority or not,
originally, they assumed to exercise it, and that, too, before the
dissolution of their partnership ; and the plaintiffs ratified and ap-
proved their procedure. Every step, except the receipt of the re.
demption money, had been taken l')?fore th‘e dissolution, Why did
they retain possession of the certificate, from the 90 of March
until their dissolution in October, unless they intended to receive
the redemption money, in case it should be paid? And op what
other hypothesis can their letter of July 12th be explained, in
which they “confidently hope to be able to remit the balance of
the judgment within ninety days”? All these were Joint acts prior
to the dissolution.

And when, by their letter aforesaid, they, with some studied con-
cealment and perversion of the facts, inform the plaintiffs that real
estate has been sold on their exceution, and that the time of re-
demption has not yet expired, the plaintiffs, by allowing them to
retain the certificate, beyond all question ratified thejr proceeding,
and thus gave them authority to receivé the mouney, it they had
none betore.

Could the plaintiffs hold the sheriff liahle for illegally paying
over the money? Would not the fact that they had allowed the
defendants to retain the certificate for a whole year, with actual
knowledge as early as J uly, of what had been done, be conclusive
in favor of the sheriff, either that the defendants had original au-
thority to do this, or that the plaintiffs had at least, by subsequent
assent, ratified the procedure? .If the evidence would be conclu
sive—as we conceive it must be—against the plaintitfs and in favor
of the sheriff, it is not easy to see why it is not equally so in favor
of the plaintiffs and against the defendant.

In any view of the case, it does not now lie in the mouth of ei-

. ther of these defendants, after having assumed so to act, and after

having consummated all the steps of the proceeding during their
partnership, except the last, and that ¢ mere unavoidable incident
to, and sequence of;, theiy previous Joint acts and undertakings, to
say that all these acts were unauthorized and unlawful, and that he

N
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is not to be held responsible for what was done by the other in
pursnance of their joint undertakings, and which amounted simply

to recetwing the fruits of their joint acts.

When Tuley went out of the firm in October, leaving the busi-
ness and papers, the certificate amongst the rest, with Harvie, he
must have done it with the expectation that Harvie would complete
this unfinished business of the firm. If such was not the under-
standing, the certificate should then, at least, if not before, have
been transmitted to the plaintiffs. There is no evidence that the
plaintiffs were informed of the dissolution, and, in our view of the
case, the dissolution was an immaterial fact, the evidence of which
should have been excluded; the duties and liabilities of the part-
ners in respect to such unfinished business remaining unchanged
by their separation, so far as other parties were concerned. The
dissolution of a partnership works no change in the responsibility
of the several partners for each other’s acts, with reference to all
business then on hand.

It may seem scarcely. necessary to cite authorities for this plain
principle. We will only refer to two cases, both of which are full
and clear on this-poins: et

Walker vs. Goodrich, 16 I11. 341, and
Poole vs. Gisty 4 McCord, 259.

In both these cases, the question arose upon the duties and lia-
bilities of attorneys, as partners. In the former case, the Court
say: “The contract of retainer was a joint and continuing con-
“ tract, and neither of the partners could be released from its obli-
“ gations or responsibilities which they had thereby assumed, either
“ by a dissolution of the firm or by any other act or agreement be-
 tween themselves.” A dissolution does not affect engagements
“ already made, at least so far as their clients are concerned.”

In Poole vs. Gist, the Court say that the undertaking of a firm
of attorneys to collect, is like that of a firm of common carriers to

transport goods, ete.
If, then, the detendants undertook to collect this claim by sale of

-~
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real estate, each became res.ponsible. for the .ncts of . the other
throughout that process, not.wnhstandlng'tho dissolution of thejr
firm in the meantime; and it malfes no-dlﬁ'?refnce whether the an-
thority to do this was containefl in theu.' 01.'1g1na1 employment, or
whether, having assumed to do it, the pla'mtlﬁ's subsequently ratified
their acts. We may go farther than this, and assert, that if, as
partners, they undertook to do this withoutany authority whatever,
and in their own wrong, yet neither of_' them can now take advant-
age of such want of authority ; but, as against the plaintiffs, must
be estopped from setting up such a defence.

The principle enunciated in the two cases cited, fully sustains this
position. The undertaking of the defendants to collect this judg-
ment, is governed by the common rules of bailment; that when-
ever a bailee has entered upon the execution of any undertaking,
he is bound to sce it safely through. As in Poole vs. Gist, it is
said that the undertaking of a firm of attorneys to collect, is like
that of afirm of common carriers to transport goods ; and in Walker
vs. Goodrich, that ¢ the contract of retainer is a joint and continu-
“ ing contract, and neither of the partners can be released from its
obligations,” etc.; so here, the defendants having undertzken to
collect the plaintiffs’ judgment, and to retain and properly use the
certificate of purchase, each is bound to stand by the undertaking ;
and neither of them, after having nearly completed the undertak-
ing, and placed the other in a position where he may obtain and
misuse the fruits of their operations, and thereby defraud the plain-
tiffs, can deprive the=plaintiffs of the benefits of his responsibility,
whether he attempt it by a dissolution of partnership or any other
form of withdrawal. - The principle here is the same with that of
the old leading case of Coggs vs. Bernhard, where the defendant,
having undertaken to transport a cask of wine, dropped and burst
it on the way, the Court held that, having undertaken the business
and taken possession of the cask, it mattered not whether with au-
thority or without, and even though he were a wrongful intermed-
dler, he was bound to stand by the undertaking, see it safely
through, .and shoulder all intervening damage to the property.
Apply this just principle to the present case, and the obligation of
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each of the defendants to account for and pay over the funds of
the plaintiffs, collected or received by either of them, is clear.

Tt is conceded that there is a class of cases in which the courts
have held that the authority of an attorney over a suit ends with
the judgment and exccution. Between the narrowness of these
decisions, and a large liberality in defining the powers and duties
of attorneys, the courts have fluctuated so as to greatly embarrass
one who does .not thoroughly digest the cases. But to apply the
narrower rule to a case like this, would be to destroy the efficiency
of an attorney, and make him comparatively powerless to aid his
client. Separated from his client by a distance of 1,000 miles, he
must possess large diseretionary powers in order to aid him in emer-
gencies. The plaintiffs did not want the defendants simply to pros-
ecute a suitto judgment. They wanted them to collect a debt, and
in employing them for this purpose, they impliedly authorized them
to exhaust their legal remedy under the collection laws of the
State. Let us glance at some of the cases where the more liberal
view is taken of the powers and duties of attorneys.

In 1 Dana, 272, Cranberry vs. The Commonwealth, the Court say
the attorney may receive money coming on execution. In 16 Il
279, Nolan vs. Jackson, the Court hold that an attorney for collec-
tion may receive and receipt for the proceeds, but cannot compro-
mise, ete. In 1 Greene (Towa), 360, McCarner vs. Neely, it is held
that an attorney controls demands in his hands for collection, till
Jinal collection.

In 1 Call, 127, the attorney obtained judgment and execution,
upon which a replevin bond was given. Six’years after the date of
the judgment, the detendant paid the money to the attorney, which
fact was offered in defence to a motion made nine years afterward
for judgment on the replevin bond. It was held that the payment
to the attorney was good.

In 15 Mass. 816, Dearborn vs. Dearborn, it was held that an at-

torney commencing suit for collection, and taking bail of the de-
fendant, is bound to pursue the bail upon a return of “non est” ;

- r-
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and Chief Justice Parker says (page 319), “It is our opinion that
« when an attorney undertakes to collect a debt, ke <s bound to sue
“ out all process necessary to the object. Scire facias against the
« bail is not a new suit. It is a 7egular step in the collection of the
“ original claim.” Who doubts that in the present case the bid-
ding in of the land for the plaintiffs, the retaining of the certificate
to await the option of McDonnell, whether he would redeem or
not, and lastly, the receipt of the redemption money, were, under
our redemption laws, all regular steps in the collection of the plain-
tiffs’ claim ?

We also cite 2 Comstock, Stewart vs. Biddecom, where the aun-
thority of attorneys is fully discussed on pages 106-107, and a full
analysis of the cases given, showing that those powers are amply
sufficient to cover all the acts and undertakings of these defendants.

In 1 Vermont, 73, Crocker vs. Hutchinson et. al., the Court hold
that, in case his client resides in the neighborhood, or is easily ac-
cessible, an attorney for collection is bound to follow instructions.
But in the absence of his client, he is to act as his client would di-
rect, if present, and knowing the circumstances. He is to take ev-
ery step in the course of the collection which is apparently for the
interest of the client. He may bring after swits against bail or
officer as a matter of discretion, as the interest of his client de-
mands: Accordingly, in this case, the defendants, a firm of attor-
neys, were held liable for not prosecuting bail, the defendant in
the principal case, not being found.

The 14th Vermont, 474, Hopkins vs. Willard, fully sustains the
preceding case. The Court hold, p. 478, «that an attorney holds
« the position of agent for a remote or distant client, and may use
« and act to the best of his judgment without instructions from his
client.”

The 4th Conn. 517, Bracket vs. Norion, ably discusses on pages
592 to 525, the law and decisions, as to the powers and duties of ator-
neys. On page 524 : « The Court may, and often does, presnme the
“ extent of an agency from the nature of the case.” “When a

e B
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“ note is sent for collection from a creditor in one State to an attor-
“ ney in another, by the reception of it to collect, the latter assumes
“ the duty of performing the measures requisite for this purpose,
“ with integrity, diligence, and skill. Having obtained judgment,
¢ and delivered the execution to the legal officer, ke has not per-
« formed all his duty as an attorney, to the creditor.” ¢ He may
““ give directions fo the sheriff, relative to his management of the
« execution”—¢“and it is his duty to do so, when, in his opinion,
« it will accomplish the object of his appointment.”

These decisions, and the reasons upon which they are founded,
seem to cover the case at bar. The suit against McDonnell, was
brought simply for collection purposes, and the bidding in of the
property was in furtherance of that object, with no design to acqui-
sition of real estate. The plaintiffs were residents of another and
distant State, and every step taken by their attorneys, in the pro-
cess of collection, including the receipt of the redemption money,
was fully authorized by the circumstances and nature of their em-
ployment.

In each view of the case, therefore, the conclusion seems una-
avoidable, that the defendants are both liable for the money.

The defendants have pleaded no set-off, and there are numerous
cases to the effect that, no advantage can be had of a set-off, unless
pleaded according to the statute. But, as it appears that they have
paid $19,95 for costs incurred in the suit, there is no objection to
an allowance for the same. But, that they are entitled to any fees
or commissions for services, we most strenuously deny. We think
no cases need be cited on this point, although the authorities are
ample. It would be intolerable injustice to say to the plaintiffs,
“ although your attorneys have abused your confidence, misappro-
priated your money, and put you to the expense of a sharply con-
tested suit to obtain redress, nevertheless they must be paid for their
gervices as if they had been honest and faithful.”

In this case, though a demand was proved to have been made
before bringmgfsmt., none was necessary. The case is strictly within

o
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the rule laid down in.Bedell vs. January, 4th Gilman, 193 ana
think, that no question can be raised as to the right o i Wwe
tiffs to interest on their claim, if they are entitled to recover zl:tal]q-
1t is a case where ‘ money was received to our use” and «retai & d
without our knowledge.” We claim, therefore, that the Court:%)e
low should have found for the plaintiffs, $128,54, with interest ;
gix per cent., from July 10, 1856, being the balance of money then
collected after deducting the $500 then remitted to the plaintiffs
and $420.05, with interest from February 19,1857, being the amoun;,
then received, less the costs then paid.

HURD & BOOTH, for Plaintiffs.
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ERROR TO THE SUPERIOR COURT OF CHICAGO.

BERNHARD SMYTH, FELIX E. OROURKE and WM. A.
HERRING, Plaintiffs.
vS.
ANDREW HARVIE and MURRAY F. TULEY, Defendants.

ABSTRACT.

Suir against Harvie & Tuley, as partners in the practice of the
law, to recover a balance of money collected by them for plmn’txﬁ's
Tried by the Court, GrANT Goonmcu, presiding. =

18 The amount sued upon is as follows :
July 10, 1856—To cash reccived of Charles McDonne]l $628 54
Feb. 4, 1856—To cash received of Charles McDonnell

by sheriff. - oo 440 00

$1,068 54
é Or.—By cash received. - oo oo oommo oo 500 00
$568 54

Default as to Harvie and issue as to Tuley.
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EVIDENCE.

Letter of Harvie & Tuley, dated August 8th, 1855, as tollows :

“We wrote you that Mr. McDonnell had promised to secure your
debt by a trust deed on certain property, to be paid by 1st October.
After putting us off from day to day, and promising to pay at a
number of stated times, we have concluded we could not place any
further reliance upon him, and have commenced suit aganist Mec-
Donnell 2d Monday in September, and hope to make your money
by 1st of October next. Place confidence in the loan matter, shall
have to make the money by judgment and execution.”

Tuley admitted on trial, that they acting as attorneys for Smyth,
O’Rouke & Herring, procured judgment against McDonnell, for
$1,179 68, and costs; that on the 23d of November, 1855, exe-
cution was levied on property of McDonnell, and bid off by Harvie
& Tuley for $400. On the 20th March, Harvie & Tuley received
from the sherift a certificate of the sale, running to Smyth, O’Rouke
& Herring, and receipted therefor to sheriff, as their attorneys;
and afterwards, March 24, 1856, they took out another execution
on same property, and recovered $628 54.

Letter of detendants, dated July 12th, 1856: ¢ Please receive,
enclosed, $500, on account of your judgment against Charles Mec-
Donnell. Zhe balance is secured by a levy on real estate, of ample
value, and another execution, which is also issued. As you are
n0 doubt aware, when veal estate has been sold on execution, a year’s
redemption 13 allowed by y law, and the time of redemplion has not
yet expived. We confidently hope, however, to.be able to remit 1 you
balance of your judgment within ninety days.

Yours, ete.,
Harvie & Turey.



30

31

33

3

John L. Wilson. Sheriff of Cook county ; February 19th, 1857,
MecDonnell deposited with me $440, to redeem his property from
the certificate aforesaid, given to Harvie & Tuley. Mr. Harvie,
one of the late firm of Harvie & Tuley, came to me on the 19th
February, 1857, bringing with him the certificate, and requested |
payment of the redemption money. I paid it to him and took the
following receipt on the certificate:

“Received of John L. Wilson, $440, in full of within certificate.”

Dated February 19th, 1857.
Harvie & TuLey,

Attorneys for Purchasers.

Franklin Webster. Made demand of Harvie & Tuley for balance
of plaintiffs’ claim, namely, $440 received of Wilson ; and $128 54,
balance, reccived of McDonnell. This was one week before suit
commenced. They refused to pay.

DEFENCE.

Harvie & Tuley dissolved October 8th, 1856. Tuley going out
and leaving all papers and business with Harvie. They paid $20
costs. (The plaintiffs’ attorney objected to this testimony, as im-
material ; objections overruled, and plaintiffs excepted).

Seventy-five or one hundred dollars reasonable charge for the
defendants’ services in the case against McDonnell. (Plaintiffs’
attorney objected to this testimony on the ground that defendants
had misconducted; objection overruled, and plaintifts excepted).

Judgment for the plaintiffs for $44 25.
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- NEEN Y Motion for new trial, on the following grounds: i, N‘

1st. TFinding of Court is against the evidence.

ond. Judgment too small.

3rd. Court erred in finding Tuley was not bound by the act of
Harvie, and in receipt of redemption-money, in behalf of Harvie
& Tuley.

The Court overruled the motion for new trial, and entered judg-
ment, and plaintiffs excepted.

ERRORS ASSIGNED. ¥

Tirst. The Court found against the evidence, in finding that
Tuley was not bound for the $440, recovered on the certificate of
sale from the sheriff.

Second. The Court found for too small an amount.

HURD, BOOTH & POTTER,
Attorneys for Plaintiffs.
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