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STATE OF ILLINOIS---SUPREME COURT.

s

APRIL TERM, A. D. 1861.

APPEAL FROM LEE.

FRANCIS B. COOLEY, T AL, Appellants,

VS.
ANDREW B. SEARS AxD HORATIO G. HOWLETT,
' APPELLEES.

BRIETF.

This was an action of assumpsit and an attachment in aid, to col-
lect three Promissory Notes made by Sears & Howlett, then due and
payable to Cooley, Wadsworth & Co., Appellants. Howlett filed his
plea to Declaration, interposing,

1. The general issue.

2. That in July, 1855, Seais & Howleit made an assignment of a
large amount of their property to J. L. Adams, to pay their creditors,
including Cooley, Wadsworth & Co. ; that in August, 1855, Cooley,
‘Wadsworth & Co., and other creditors, took and assumed the con-
trol of property out of the hands of Adams, and directed him to
deliver the rame to Sears, to pay Sears & Howlett’s debts, and that
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he so did ; and thereupon Sears took possession thereof, and disposed
of the same, without the knowledge and against the wish of Howlett.

On these pleas issues were joined ; a trial had by Jury, and a vex-
dict rendered in favor of Appellees. 2

PLAINTIFFS’ EVIDENCE.

The three Promissory Notes.
DEFENDANTS' EVIDENCE.

1. The assignment of Sears & Howlett to J. L. Adams.

9. An instrument in writing, with the signatures of plaintiffs and
other creditors. '

See Abstract, page 3.

3. J. L. Adams’ testimony. See Abstract, pages 3, 4 and 5.

Plaintiffs objected to the reading of the said instrument in writing
to the Jury, as follows :

1. It is not material to the issue.

2. Its execution had not been proven.

3. All the creditors had not signed it.

4, Howlett was knowing to and consented to the same ; which
were overruled by the Court and the instrument read, and the plain-
tiffs excepted thereto.

Plaintiffs then asked the Court to instruct the Jury by written
instructions, Nos. 1, 2, 3 and 4, (see Abstract, page 5,) which instruc-
tions were refused ; and the plaintiffs thereupon entered their excep-
tion to such ruling.

The Jury returned their verdict in favor of appellees.

.Plaintiffs entered their motion for an arrest of Judgement and for
a new trial, which were overruled by the Court, to which plaintifts -
excepted and prayed an appeal to correct all of said errors, and to
that end they say : »

1. The said special plea in fact allowed no issue, it being con-
tradictory. y

9. There is no evidence to show that plaintiffs assumed control or
took possession of the property assigned, as said plea alledges. (See
plea in Abstract, page 2.)

3. Neither the said assignment, nor the said agreement, were pro-
per evidence under the testimony of Adams ; becanse—
2
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1. Its execution was not proved. Adams testifies, that he did
not see all the firms sign their names, and was acquainted with only
a part of the signatures to it.”

2. All the creditors of Sears & Howlett did not sign it, nor is ib
proven that all the creditors in Chicago signed it, as by its terms was
required. Adams testifies, “ that the paper was left with some mem-
ber of each firm, whose signatures are to it, and they represent all the
creditors in Chicago he knew of. E. A. Damon & Co., of St. Louis,
were creditors and would not sign the agreement.”

3. Howlett originated and plaoned the procurement of ‘the said
instrument, and he cannot take advantage of his own act. Adams
testifies 1 ¢ I think Howlett and myself (before I went to Chicago
to get the consent of the creditors of Sears & Howlett to give the pro-
perty assigned into the hands of Sears,) falked the matter up. I
Tnow the matter was talked up between us. It is my impression that
Howlett suggested to me the making of this arrangement with the
creditors. I don’t remember whether Howlett was in Chicago at the
time I went in to get the creditors’ consent to transfer the property
assigned to Sears. I presume he was in Chicago at the time I was
there.”

4. Howlett & Sears, so far as plaintiffs were concerned, took the
extension of the time of payment mentioned in said agreement.
This was not a consideration by which Howlett could take anything
more than the extension. By taking this he consented to the agree-

ment. '
Wadsworth vs. Thompson, 3 Gill 428.

5. The instrument itself is evidence of ‘such consideration.

6. There was no agreement to release and discharge Howlett
from his liability on the notes, and no consideration for such release,
and there was no intention to release Howlett. A release must
be the voluntary act of the creditor, and not by the operation of law.”

The People vs. White, et af, 11 Ills. 243.

¢« A consideration of some kind is necessary to support a release
not under seal.”

Kidder vs, Kidder, 33 Penn. R. 268.

McLarren vs. Robertson, 20 Penn. 125.

« A release of an insolvent, provided that it should be null and void,
3
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if not agreed to by all the creditors in Philadelphia. Held that he
must prove that all such creditors had assented to it.”

Lower vs. Clement, 25 Penn. 63.

A cause of action accruing from a breach of covenant or agreement
cannot be discharged by any act of plaintiff, short of release, or the
acceptance of somethingin satisfaction of that cause of action.

Nesbitt vs. McGeliee, 26 Ala. 748.

Miller vs. Fenton, 11 page 18. ;

Nothing whatever has been paid to plaintiffs for a release of their
debt. They have received no benefit ; they have not agreed to re-
Jease it, and have had no intention of releasing Howlett from lia-
bility. :

7. Said instrument was not in any sense material or proper evi-
dence, either under the issue or proof. A

8. The instructions, Nos. 1, 2, 3 and 4, were proper and should
bave been given to the Jury.

9. The verdict was contrary to law and the evidence.

0. M. HAWLEY,
Appellants’ Attorney.
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BRIKEF.

This was an action of assumpsit and an attachment in aid, to col-
lect three Promissory Notes made by Sears & Howlett, then due and
payable to Cooley, Wadsworth & Co., Appellants. Howlett filed his
plea to Declaration, interposing,

1. The general issue.

9. That in July, 1855, Sears & Howleit made an assignment of a
. large amount of their property to J. L. Adams, to pay their creditors,
including Cooley, Wadsworth & Co. ; that in August, 1855, Cooley,
‘Wadsworth & Co., and other creditors, ook and assumed the con-
trol of property out of the hands of Adams, and directed him to
deliver the same to Sears, to pay Sears & Howlett’s debts, and that
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he so did ;. and thereupon Sears took possession thereof, and disposed
of the same, without the knowledge and against the wish of Howlett.

On these pleas issues were joined ; a trial had by Jury, and a ver-
dict rendered in favor of Appelless.

PLAINTIFFS’ EVIDENCE.

The three Promissory Notes.
DEFENDANTS' EVIDENCE.

1. The assignment of Sears & Howlett to J. L. Adams,

2. An instrument in writing, with the signatures of plaintiffs and
other creditors

See Abstract, page 3.

8. J. L. Adams’ testimony. See Abstract, pages 3, 4 and 5.

Plaintiffs objected to the reading of the said instrument in writing
to the Jury, as follows:

1. It is-not material to the issue.

2. Its execution had not been proven.

3. All the creditors had not signed it.

4. Howlett was knowing to and consented to the same ; which
were overruled by the Court and the instrument read, and the plain-
tiffs excepted thereto.

Plaintiffs then asked the Court to instruct the Jury by written
instructions, Nos. 1, 2, 3 and 4, (see Abstract, page 5,) which instruc-
tions were refused ; and the plaintiffs thereupon entered their excep-
tion to such ruling.

The Jury returned their verdict in favor of appellees.

Plaintiffs entered their motion for an arrest of Judgement and for
a new trial, which were overruled by the Court, to which plaintiffs
excepted and prayed an appeal to correct all of said errors, and to
that end they say :

1. The said special plea in fact allowed no issue, it being con-
tradictory. i

2. There is no evidence to show that plaintiffs assumed control or
took possession of the property assigned, as said plea alledges. (See
plea in Abstract, page 2.)

3. Neither the said assignment, nor the said agreement, were pro-
per evidence under the testimony of Adams; becanse—
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1. Its execution was not proved. Adams testifies, that “he did
not-see all the firms sign their names, and was acquainted with only
a part of the signatures to it.”

9. All the creditors of Sears & Howlett did not sign it, nor is it
proven that all the creditors in Chicago signed it, as by its terms was
required.” Adams testifies, “ that the paper was left with some mem-
ber of each firm, whose signatures are to it, and they represent all the
creditors in Chicago he knew of. E. A. Damon & Co., of St. Louis,
were creditors and would not sign the agreement.”

3. Howlett originated and planned the procurement of the said
instrament, and he cannot take advantage of his own act. Adams
testifies : I think Howlett and myself (before I went to Chicago
to get the consent of the creditors of Sears & Howlett to give the pro-
perty assigned into the hands of Sears,) talked the matter up. I
Fenow the matter was talked up between us. It is my impression that
Houwlett suggested to me the making of this arrangement with the
creditors. I don’t remember whether Howlett was in Chicago at the
time I went in to get the creditors’ consent to transfer the property
assigned to Sears. I presume he was in Chicago at the time I was
there.”

4, Howlett & Sears, so far as plaintiffs were concerned, took the
" extension of the time of payment mentioned in said agreement.
This was not a consideration by which Howlett could take anything
more than the extension. By taking this he consented to the agree-

ment.
Wadsworth vs. Thompson, 3 Gill 428.

5. The instrument itself is evidence of such consideration.

6. There was no agreement to release and discharge Howlett
from his liability on the notes, and no consideration for such release,
and there was no intention to release Howlett. ¢ A release must
be the voluntary act of the creditor, and not by the operation of law.”

The People vs. White, et al, 11 Ills. 243.

¢« A consideration of some kind is necessary to support a release
not under seal.”

Kidder vs. Kidder, 33 Penn. R. 268.

McLarren vs. Robertson, 20 Penn, 125.

¢ A release of an insolvent, provided that it should be null and void,
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if not agreed to by all the creditors in Philadelphia. Held that he
must prove that all such creditors had assented to it.”

Lower vs. Clement, 25 Penn. 63.

A cause of action accruing from a breach of covenant or agreement
cannot be discharged by any act of plaintiff, short of release, or the
acceptance of something in satisfaction of that cause of action.

Nesbitt vs. McGehee, 26 Ala, 748.

Miller vs. Fenton, 11 page 18. :

Nothing whatever has been paid to plaintiffs for a release of their
debt. They have received no benefit ; they have not agreed to re-
lease it, and have had no intention of releasing Howlett from lia-
bility.

7. Said instrument was not in any sense material or proper evi-
dence, either under the issue or proof.

8. The instructions, Nos. 1, 2, 3 and 4, were proper, and should
have been given to the Jury.

9. The verdict was contrary to law and the evidence.

C..M. HAWLEY,
Appellants’ Attorney.
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Record

Yage 14,

STATE OF ILLINOIS, SUPREME COURT.

TO APRIL TERM, A. D, 1861.

APPEAL FROM LEE.

o

FRANCIS B. COOLEY, ELISHA 8. WADSWORTH AND
JOHN V. FARWELL, Composing the Firm of .COOLEY,
WADSWORTH & CO., APPELLANTS.
vS.
ANDREW B SEARS & HORATIO G. HOWLETT, Composmo'
the Firm of A. B. SEARS & CO. APPELLEES.

e ok LS :
ABSTRACT OF THE RECORD.

C BTN

This Suit was commenced by said- Oooley, ‘Wadsworth & Co.,
appellants, against said A. B. Sears & Co.,, Appellees, on the 9th day
of June, 1857, by Summons in assumsit in the Circuit Court of Lee
County, to collect three promissory notes made by the said Sears &
Howlett, which were then the property of the said Cooley, Wads-
worth & Co., which said notes are as follows :—

“« $78,5. Chicago, Sept. 26th, 1854.

“Thirty days after date, we, the Subscribers, of Paw-
¢ Payw, State of Illinois, promise to pay to the order of
¢ Cooley, Wadsworth & Co., Seventy-eight ,i Dollars at
“ their Office, value received.

«A. B, Sears & Co.”



%955, Chicago, Nov, 17, 1854.
« Six months after date, we, the Subscribers, of Paw-Paw,
«State of Illinois, promise to pay to the order of
¢ (ooley, Wadsworth & Co., Nine Hundred Fifty five 15
“ Dollars at their Office, in Chicago, value received. )
“A. B. Sears & Co.

“258,. March 21, 1854.
“Six Months after date, we promise to pay to D. M.
“Vanolinda or order, Two Hundred and Tifty-eight
“Dollars ,% for value received.

Page 23.

¢« Andrew B. Sears,”
¢ Endorsed, “H. G. Howlett.”
«D. M. Vanolinda.” . :

On the 14 day of July, 1857, an attachment fn aid was issued
upon the affidavit of said Farwell, which was returned executed, by
gervice upon Hiram Fuller and Dwight Foster, as garnishees.

A . Pleadings. ; .
f«.i:‘:fg;z?f,lgé On the 29th Oct., 1857, Declaration was filed declaring upon the
" said three promissory notes with the ordinary common counts ; to
which Defendant, Howlett, replied :

g 1st. The general issue.
9nd. That after the said notes became due, &c. to wit :—on the 2nd
day of July, A. D. 1855, Sears & Howlett made an assignment of a
Jarge amount of their property to J: L. Adsms, to pay their
s creditors, including the said promissory notes, and that the property

so assigned was only sufficient to pay their debts, and leaves to said
defendants a large surplus, to wit, Eight Thousand Dollars ; that in
August, 1855, Cooley, Wadsworth & Co., and other creditors took and
assumed the control of the property out of the hands of the said
assignee, and directed the assignee to surrender and deliver the
property assigned to Sears, to dispose of for the use of said creditors,
: and to pay Sears & Howlett’s said debts, and the said assignee, in
Page20.  pursuance thereto, so done; and Sears thereupon took possession
and control thereof, and disposed of the same, all which was
donewithout knowledge of Bowlett and against his wish, by means
whereof, he has suffered damage to the amount of $8,000, all of
which he is ready to verify,
Pago 80. On the 13th Nov., 1857, Cooley, Wadsworth & Co. filed their
Pogedl.  demurrer to said plea, which was overruled.
2



Pages 38. 86,
37,33 and 89,

Page 40,

Pages 47, 48,
49 and 50,

'age M.

Pages bl, 52,
3, Hi and 55.

Puge 57,

On the 15th April, 1858, Replication was filed, denying the
matters in said pleas, and issue was joined thereon, by defendants
filing the Similiter to said Replication.

. TRIAL BY JURY—PLAINTIFF'S EVIDENCE.

On the 20th day of April, 1858, a trial was had by jury, and the
plaintiffs, Cooley, Wadsworth & Co., introduced, in evidence, the said
three promissory notes above recited, with the endorsements thereon,
and rested their case.

Defendant’s Evidence.

TESTIMONY OF J. L. ADAMS.

“I know of Sears & Howlett making an assignment ; I was the
assignee ; it was in writing, and being produced, is as follows, in
substance :

Date, 2nd day of July, 1855, made by Andrew B. Sears and
Horatio G. Howlett to James I.. Adams, and S. & H. being unable
to pay their creditors, and to secure them as far as posible, in con-
sideration, &c. assign, &c. to James L. Adams, his heirs and assigns,
“all the stock in trade, goods, wares and merchandise, debts, choses
in action, real estate, property and effects of every description,”
in trust, to sell and disposse of for cash, and pay over to their
creditors ratably, share and share alike, and return the balance, if
any, to them, and for that purpose appointed said Adams their
lawful attorney irrevocable, &c., which said assignment was read
in evidence.

Howlett & Sears then produced an instrument in writing, which
was as follows :

“The undersigned, creditors of the firm of A. B. Sears & Co.
in consideration of this agreement, and for the further consideration
of the sum of one Dollar in hand paid, the receipt of which is hereby
acknowledged, agree and bind ourselves to extend the time of pay- '
ment on the entire indebtedness of A. B. Sears & Co., so that it shal
be due and payable in three equal payments, at three, six and nine
months, from the date hereof, and the said A. B. Sears, of the firm of
A. B. Sears & Co., is to resume his business of selling goods, wares
and merchandise in the town of Paw Paw, Lee County, Illinois, per-
suant to which the assignee, J.L. Adams, shall forthwith deliver
up to thesaid A. B. Sears, all the goodsand chattels and accounts
and notes assigned to him by the latefirm of A, B. Sears & Co.

3



Page 5o,

Page 0.

Page 56,
&

Pages 5S snd
b9.

Page 69,

This agreement shall only be binding upon the undersigned, when
all the creditors in Chicago,of the said firm of A. B. Sears & Co,
shall have signed the same.

Witness our hands, which we have hereto set, in the City of
Chicago, this 18th day of July, A. D. 1855.

CARPENTER, DIX & Co., COOLEY, WADSWORTH & Co.,
C. C. THOMPSON & Co., BOND & MILLER,

M. D. GILLMAN, JAMES P. WILLING,
REYNOLDS, ELY & Co., J. A. SMITH & Co.,

MILLS & Co., OSBORN, ADAMS & Co.

This instrument was shown to said witness, Adams, and he said :
¢« T thiok 1 have seen that writing before. I tookit into Chicago to
have the creditors of Sears & Howlett sign it. I think I called upon
the firms who have signed it, for the purpose of procuring their
signatures to the paper. I didnot sce all of the firms sign their
pames to the paper. Am acquainted with the signatures of some of
the firms whose names appear to this paper. Think the signature of
J. A. Smith & Co. to this paper is genuine. Am acquainted with
their signature. Think the signature of Osborn, Adams& Co. to
this paper is genuine. I think I know their signature. Don’t know
as I saw the plaintiffs sign this paper, but I think that it is their
signature, The paper was left by me with some member of each of
the firms whose signature appears to it, and was afterwards returned
to me signed in the firm name, as it at present appears, and that

the signatures to the paper represented all the creditors of Sears &

Howlett that he knew of in the City of Chicago, and that he delivered
up and surrendered to A. B, Sears the property assigned to him, on
the execution of said agreement; that Sears took the property
assigned and disposed of it. I think Howleté and myself, before
T went to Chicago to get the consent of the creditors of Sears & How-
lett to give the property assigned to me into the hands of Sears,
talled the matter up. I don’t remember as Howlett consented to the
arrangement, but I know the matter was talked up between us. It
is my smpression that Howlett suggested to me the malking of this
arrangement with the creditors.

I don’t remember whether Howlett was in Chicago at the time I
went in to get the creditors’ consent to the transfer of their property
into Sears hands or not ; think he went East about that time, and pre-
sume he was in Ohicago about the time I was there, but don’t remem-
ber certain, it has been so long. E. A. Damon & Co., of St. Louis,

4



Page 58S,

Paye S,

Page 43.

Page 43,

were creditors of A. B. Sears & Co., but they would not consent
to the transfer of the property of A, B. Sears & Co. to Sears, and
did not sign the agreement.

Howlett and Sears then offered the said agreement in evidence,
to which Cooley, Wadsworth & Co. objected, and among others, as-
signed the following reasons :

1st. Said instrument is not material to the issue.

2d. That its execution had not been proven.

3d. That all the creditors of Sears and Howlett had not signed it.

4th. That Howlett was knowing to and consented to the execution
of the same.

Whereupon the Court overruled the said objection, and the said
Cooley, Wadsworth & Co. excepted thereto, and the said instrument
was then read to the jury in evidence.

INSTRUCTIONS ASKED AND REFUSED.

1st. If the jury believed from the evidence that defendant, Horatio
G. Howlett, wasa joint maker with defendant, Sears, of the noteg
produced and read in evidence, that there was an extension of the
time of three, six and nine months in equal payments, and that that
time has expired, they will find for the plaintiffs.

ond, If the jury believe from the evidence that said plaintiffs, with
all the creditors of the said Sears & Howlett, residing in Chicago,
signed an agreement for the surrender of the property assigned or any
portion thereof to Sears,and Sears had an equal and undivided in-
terest in said property with Howlett, said Sears would be equally
entitled to the possession thereof with Howlett, and such delivery,
if made in conformity to such direction, would not operate as a
discharge of the said Howlett from his liabillity on the said notes.

3d. If the jury believe from the evidence that the said defendant
Sears was a partner of the said Howlett, and that they made an
assignment of their property to J. L. Adams, for the benefit of their
creditors, and that plaintiffs with other creditors, directed the said
assignee to deliver the possession of said property to Sears, he being
a party in interest equally with Howlett, he was equally entitled to
the possession of the same, and plaintiffs cannot be held responsible

for any misapplication of the property by Sears.
4th. To release a joint obligor or a joint maker of a promissory

note, given for- a bona fide consideration, the intention to release and
discharge him must cleatly and unequivocally appear by the contract
made and entered into between the parties, and it must also appear
that'a valuable consideration was psaid therefor.



Whereupon Cooley, Wadsworth & Co. excepted to the ruling of
the Court in refusing said instructions.
ragec2&03. The said cause then being fully submitted, the said jury returned
their verdict as follows: “ We, the jury, find the issues in the above

entitled cause for the defendant.”
Page 63. ‘Whereupon the appellants, then and there entered their motion

for an arrest of judgement and for a new trial, which motion was
overruled by the Court, to which said appellants excepted and prayed
an appeal therefrom to the Supreme Court of the State of Illinois,
which was granted. Bill of exceptions filed and signed by John V.
Tustace, Judge of the 22 J. C,

Page 62,

C. M. HAWLEY,
Attorney for Appellants.
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We therefore command you, that you attach so much of the estate, real or personzl, of the said
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‘ in the penal sum of ﬂ/é/(/ ///'/11/1/44/ // //}//4 ///j/ (L dollars, a2 Z 72 A/ 4

= cents, lawful money of the United States, for the payment of which said sum, well and truly to be

made, we bind ourselves, our heirs, executors and administrators, jointly and severally, by these presents.
Sealed with our seals, and dated this ,/2// LT, %/ day of ////// A.D., 1857
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the same being about to be sued out of said Court, returnable on the Monday of

next, to the term of the said Court, then to be holden. Now if the said _ 222 / 7L L @ é/§Z/2#;/
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for value received. By means whereof, and by force of the statute in such case made and provided, the said
Defendant ¥ became liable to pay said Plaintiff :’said sum of money mentioned in said note, and being so
liable, in consideration thereof, then and there undertook and promised to pay the same to the said Pl‘lllltlﬁ'
according to the tenor fmd eﬂ’ect true lntent and meaning of the said note, to wit, at the place atm esaid.
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by said Defendant ¢ to and for the use of said Plaintiff«; and also in like sum for goods, wares and mer-
chandise, before that time sold and delivered by said Plaintiffe to said Defendant .~ at like special instance
and request; and also in like sum for the labor, care, and diligence of said Plaintiff < before that time
done and performed by said Plaintiffs’; for said Defendant «; and at the like instance and request of said
Defendante’, and being so indebted, said Defendant in consideration thereof, then and there undertook
and promised to pay said Plaintift < said last mentioned sum of money, when thereunto afterward
requested. PR

~ Yet theAnid Defendanty/, not vegarling /.z/2 . said promises and undertakings, but contriding, ete.
although offen requested to do, hawe not iid said Plaintift ~Gither of said sums of money or<iny part
(hereof, Wif)xo to do has hitherto wholly neglected and refused and still do, . B8 alect and
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% WhO ; //é{//éé/ _summoned, ete., in a plea of trespass on the case on promises: For that whereas the
l | said Defendant 7, l)eletofom, to wit : on the (//;///@ /////{// day of //////f// v A : in the
‘ year of our Loul One Thousand Eight Hundred and //4/% /(/ 2 ) (Z/Z/ ,(%7,{/ TSRS

towit: at in said County of.. BECRRENS il A2z~ certain prom-
Il issory Note, in writing, hearing date the day and year afores ml, and &hux and there delivered the same to
i one.. @%\ % //A//// ﬂ//@ ot An and by which
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| for value received. And the said W (2 / / /.//u- e f// s
to whom or to whose order said note was payable, then and there mdorscd, and under his hand assigned
the said note to the said Plaintiff #and then and there delivered the same, so indorsed, to the said Plain-
tiff 7/, By means whereof, and by force of the statute in such case made and provided, the said Defend-
‘ ant/became liable to pay said Plaintiff«’said sum of money mentioned in said note, and being so liable, in
consideration thereof, then and there undertook and promised to pay the same to the said Plaintifl; accord-

| ing to the tenor and effect, true intent and meamnn of the said note, and of the indorsement :110105‘11(]
. to wit: at the place aforesaid.
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dollars, for money before that time lent and advanced to, and zud 1a1 out :md e\pended for said
Defendant of by said Plaintiffed at said Defend:mt:rgrequest; an('/f\ ogl'mon%{ Wafore that time had and
received by said Defendant.£to and for the use of said Plaintiff<; and also in like sum for goods, wares
and merchandise, before that time sold and delivered by said Plaintiff ¢to said Defendantat like special
instance and request ; and also in like sum for the labor, care, and diligence of said Plaintiffbefore that
time done and performed by said Plaintiff«; for said Defendant <, and at the like instance and request of
said Defendant <, and also in like sum, then and there found due and owing said Plaintiff on an account
stated between them, and being so indebted, said Defendant-/, in consideration thereof, then and there

undertook and promised to pay said Plaintiff./said last mentloned sum of money, when thereunto afterward

requested.’
" Yet the said Defendant <, not 1erra1dmfr.‘..%24.zdé. ..... said promises and undertakings, but contriving, ete.,
~ although often requested so to do, ha  not paid said Plaintiff either of said sums of money above men-
tioned, or any part thereof, but so to do haaz.lnthe rto wholl olected and refused, and still do  neglect
and refuse, to the damage of said Plaintifl'<. of X ff»a{- ée CAe

dollars, and theref‘ore niez brmg this smt ete. .
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