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SUPREME COURT.

el @ A

STATE OF ILLINQIS, THIRD DIVISION.

RICHARD K. SWIFT, axp 1
JAMES S. JOHNSON, impleaded wilh |
LYMAN P. SWIFT, |
! .rl?peHmirs, APPRAL FROM
V8 Coox Ca. Coury oF Coxsion PLEAsS.
JAMES B, WHITNEY, asp

WILLIAM T. LLAVEN,
: Appellees.

APPELLEES BRIEF:

ats’ must be abandoned. No objection was made in

The first point of appella
on the ground that

t below to the admission of the certificate in evidence,
The transeript discloses the reason urged for its e

1 contract, and not admissible in evidence, under the

the cour
its execution was nat prover.
jection—" That it was a speeis

common counts,”

This objection concedes the execution, at all events, no objection on that point

was specifically made.
4th Scam T, 5th Gilmau, 281.

The certificate was properly offered in evidence, under the common counts.—-

The sait was between the immediate parties to the instrument, and an acknowledge-

ment of indebiedness.
Young vs Adams, 6 Mass, 189.

Wilson vs Fisher 4, Pick 421,
12 Pick, 126. Ibid 316
4 Wendell, 490,
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The terms “currency,” current bank notes, or bank notes, are equivalent- to
the word “ money,” and mean bauk notes received and passing at par, or convert-
ible into speeie an demand.

Pierson vs Watkins, 2d Eng., 292,

Leiber et al vs Goodrich, 5 Cowen 187,

Judah vs Harris, 19th Joln, 144-5-6,

Munn ¢/ al v8 Exrs Munn, 1 John, Ch. Rep., 231.

If not paid or tendered, the judgment on guch certificates must be in money,

Smith vs Goddard, 1 Hamm, 179,
1st Hamm, 524,

Morris vs Edwards, 1 Hamin 189,

It follows, that if the terms used in the certilicnte import an obligation to pay

in par funds the nmount of deposit, the cevtificate itsell ascertains the amount and

valie, and vo evidence affixing it, was neeessary or proper,

The judgment by default, removed all formal and techuieal objections, such as
absence of proof of demand, even if were. necessary to have made such demand,
(whick is not needed), in o case contested npon issues.

The action of the court upon the first count in the ﬁeclnmtiun, simply left
Elie case as on a declaration containing the common counts, merely and under such
sounts upou the authorities cited, “ZPFe contend that the certificate was clearly ad-
missible in evidence.
E. R, HOOPER & JOHN M. S. CAUSIN,
Attorneys for Appellee.
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State of Illinois, Supreme Couri—ed Division.

T L T L LT P TR T P AP D P T PR P P

RICHARD K. SWIEFT axp 1
JAMES 8. JOUNSTON, impleaded 1with |
LYMAN P. SWIFT, l Appeal from the
Vs i' Cook County Court of Common Pleas,
JAMES B. WHITNEY, asp
WILLIAM T. HAVEN. |

This was an action of assumpsit, bronght by the appellees against the appellants,
and one Lyman P. 8wift, to the January term, A. D., 1858, of the Cook County

Court of Common Pleas.

The Declaration filed on the 1st day of December, 1858, consists of one special
count, aud the common vounts, and describes the defendants as Bankers, trading

under the name, style and description of R. K. Swift, Brother & Johuston.

At the January term of the court, the defendants, Richard K. Swift and James
S. Johnston, filed their demurrer to the first and special count of the declaration,
which was sustained by the court, and leave given to the pluintifis to amend. No
amendment of said count was made, and at the February term of the court, the plain-
tiffs withdrew said count, and on their motion, the default of the defendants, Richard
K. Swift and James 3. Johnston was entered, and damages were assessed by the
court against them on the common counts.

On the assessmapt of damages the only evidence offered by the plaintiffs was an

inslrument as follows :

No. 169.
R. K. SWIFT. BROTHER & JOHNSTON.

Chicago, Nov. 18th, 1857.
Received from Whitney & Haven Four Hundred and Seventy-seven

23-100 dollars, payable in currency to the bearer hereof, for account of cortified

checks.
R. K. 8WIFT, BROTHER & JOHNSTON.

Per R. C. Wricur,

"

~

R, K. Swift, L. P, 8wift, J, 8 Jolnston.
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The introduction of the instrument as evidence was objected to by the defend-
anls’ counsel as improper, under the common courts. Objection overruled by the court,
and exception taken. The court thereupon assessed the damages at the sum of
$477 28-100 against the defendants, Richard K. Swift and James 8. Johnston, who,
by their counsel, moved the court to set aside the assessment, and grant a re-nssessment
of damages. Motion overruled by the court, and exception taken. Judgiment entered

on the assesement, and an appeal prayed and allowed.  Defendants filed their bond,

and bill of exceptions.

The admission of the instrument offered by the plaintiffs as evidence, the overru-
ling of the motion for a re-assessment of damages, and the rendition of judgment are

assigned for ever.

Points made, and authorities cited by the appellants.

L

The first count of the declaration being withdrawn, there remained no special
count upon the instrument offered in evidence.  The default did not udmit its exe
cution, The plaintifls should have proved the execution of the instiument. This was

pot done.

Ll

No judgment should have been rendered against the defendants in the case af-
ter the withdrawal of the special count. The defendants, after the demurer wus sns-
tained, had s right to judgment on that count, and the withdrawing of it was a dis-
continuance of the whole cause of action. The plaintiffs, by withdrawing the first
count, were left in a position to bring a new action for the same cause, and the plea
of former recovery, if pleaded in bar, would not be sustained by the record in this
case, which shows that that eause of action was withdrawn.

Backus vs Richardson, 5 Johns 470,
5 Comyn's Digest, 157,

Cooper vs Taflin, 3 Term Reports, 511,

——— - = - s e e

R ——
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But admitting that the first and second points are not sustained, we still insist
that the instrament was not admissible under the common counts. It is not a simple
raceipt, but a receipt, and something more.  Neither is it a promissory note for the
payment of money or chattels.

Smith et al vs Dunlop, 12 Ills,, 189,
Hixon vs Hixon, 7 Humphrey, 33.
! Gordon vs Parker, 2 Bunde’s & M., 485.
1 - Dillon ve Evans, 4 Pike, 175,
Robinson vs Noble Adm't, 8 Peters 181.

1V.
The term “ecurrency,” does not generally or necessarily import mouey, Its

value is fluctuating and uncertain, It is nol n standard of value. If the instrument

was admissible under.the common counts, ¢vidence should have been introduced to

show the value of the currency.

See same authorities last eited, |

|
!
| Vv |
| - The defendants being described as Bankers in the declaration, it is insisted that !
a demand of the money on the instrument should have been made and payment re- E
fused bafore the plaintitfs were entitled to bring suit, ;!

| RS Joe e, o Sz A% |
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STATE OF ILLINOIS, THIRD DIVISION.

RICHARD K. SWIFT, axop |1
JAMES 8. JOHNSON, impleaded wilh
LYMAN P, SWIFT, |

Appellants, APPEAL EROM

s Coox Co. Counr or Comyox Preas.

TAMES B, WIITNEY, axp
WILLIAM T, HAVEN,

Appellees, J

APPELLEE'S BRIEF:

The first point of appellants’ must be abandoned. No objection was made in
the court below to the admission of the certificate in evidence, on the ground that-
its execution was not proven.  The transeript discloses the reason urged for its re-
jection—" That it was a speeial contract, aud not admissible in evidence, under the

common counts.”

This objection concedes the execution, at all events, no objection on that point

was specifically made,
4th Scam T, 5th Gilman, 287,

The certificate was properly offered in evidence, under the common counts.—-
The suit was between the immediate parties to the instrument, and an acknowledge-

ment of indebtedness.
Young vs Adams, 6 Mass,, 189.

Wilson vs Fisher 4, Pick 421,
12 Pick, 126. Ibid 316
4 Wendell, 490,

s _ — e

—



The terms “currency,” current bauk notes, or bank notes, are equivalent to
the word “ money,” and mean bauk notes received and passing at par, or convert-
ible into specie on demand,

Pierson v& Watkins, 2d Eng., 202,
Leiber et al vs Goodrich, 5 Cowen 187,
Judah vs Harris, 19th John, 144-5-6.
: Munn ¢f al vs Exrs Munn, 1 John, Ch. Rep,, 231,

I not paid or tendered, the judgment on such certificates must be in money,

Smith vs Goddard, 1 Hamm, 179,
1st Hamm, 524,

Morris vs Edwards, 1 Hamm 189.

Tt follows, that if the terms used in the certifiente import an obligation to pay
in par fumls the amount of deposit, the certificate itself aseertains the amount and

i vulue, and no evidence affixing it, was necessary or proper,

The judgment by default, removed all formal and technical objections, such as
absence of proof of demand, even if were necessary to have made such demand,
(which is not needed), in a case contested upon issues.

The action of the court upon the first count in the declaration, simply left
the case as on & declavation containing the common counts, merely and under such

counts npon the authorities cita(b ZWe contend that the certificate was clearly ad-
wissible in evidence.
E. R, HOOPER & JOHN M. S. CAUSIN,

' Attorneys for Appelles.
|
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