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A. Pignce & Co., Printers, 120 Lake Street, Chicago.

SUPREME COURT.

THIRD GRAND DIVISION.
APRII: TERBRM, 1863.

THE CHICAGO SOUTH
BRANCH DOCK COMPANY,

Plaintiff in Lrror, fetor ta Jufrecias Faudd

V8. )
GEORGE W. DUNLAP axn { of @hicage—
JAYLOR I GWATHMEY, \

Defendants in Irror. /

ABSTRACT OF RECORD.

Summons.
Returned Served.
Declaration in Assumpsit:

(1.) That certain premises of plaintiff’s were demised to defendants at
$1,000 per year rent, and that defendants held over under same terms. i

(2.) Plaintiff demised certain other premises for $600 rent.

(8.) Defendants held under a demise from other parties, and continued in

_ occupation and plaintift notified defendants that if they continued to oc-

cupy the property of plaintiff it would charge them $600 for working
season of 1860, and that defendants occupied premises but have not paid.

(4.) Agreement that defendants should pay $600 rent for the year 1860.
(5.) Indebitatus Assumpsit—use and occupation.

(6.) Indebitatus Assmmpsit: §1,000.

Plea. . General Issue.

Trial.

Verdict for Defendants.

Motion for new trial by Plaintifis.

Motion for new trial overruled.

Bill of Exceptions.
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ABSTRACT OF TESTIMONY.

A, J. Kntsery, festifies, that he had entire chafge of the plaintiff’s busi-
ness, as agent, since March 25,185). That detendants had occupied certain
premises for brick making during the years 1859 and 1860.

That in the fall of 1859 lie notified defendant Dunlap that if he occupied
these premises the plaintift would charge him rent.

That about the 20th ot May, 1860, he served the following notice upon
defendants, by delivering it to defendant Gwathmey, who read it and made
no objection to it.

Curcaco, MAy 22nd, 1860.
GENTLEMEN :

The lease ot Brickyard in Greenc’s South Branch Addition to Chicago,
to Geo. W. Dunlap & Co., having expired, you are hereby notified that it you
wish to continue to occupy the said premises or any other property belong-
ing to the Chicago South Branch Dock Coumpany, you must enter into a
new contract for the same, and that it you continue to occupy the said grounds
of the said Company, withont a written lease of the same, the said Com-
pany will charge you, as rent tor said ground, for the present working
season, the sum of six hundred dollars, payable three huudred dollais ($300)
on the first day ot August, 1860, and three hundred dollars ($300) on the
first day of December, 1860.

[Signed] CHICAGO SOUTH BRANCH DOCK CO.
By A. J. KyiseLy, Agent.

Shortly after serving this notice witness staked out the line to which De-
fendants were to dig. Presented bill for rent due August 1st, 1860, to one
of defendants who referred him to the other defendant. Knows the value
of the premises occupied by defendants. They were worth 8600 each year.

Defendants dug trom five to twenty feet beyond the line marked out, and
their excavations have never been filled up. Know the value of the clay
dug out. It was worth twenty-five cents a yard when dug out and from
ten to thirteen cents a yard in the ground. T'rom measurement I estimate
that detendants excavated, in 1859 and 1860, to amount ot 450 feet in length
by 90 feet in width and 15 teet in depth.

On cross examination witness testified that he was the first agent ot plain.
tiff. The premises occupied by detendants are about 2% miles from the
Court House in Chicago; in the spring of 1859 the vicinity was unoccupied
except for brick yards. :

. Witness formed his oppinion of the value of the premises occupied by
defendants, from the rates paid by others for neighboring and similar sit-
nated brick yards, and among other leases described one of a neighboring
lot made to William G. Rogers, dated March 31st, 1860, by which Rogers
was to pay $1,350 rent for three years, and to do an amount of filling esti-
mated by defendant Dunlap at §2,000.

On the re-examination witness identified the lease referred to by him in
his cross examination and made to William G. Rogers, and testified that
defendants executed in his presence the following endorsement on said lease,
to wit :

“This lease being assigned to us this day by the within named William

George Rogers, we hereby accept said assignment, and acknowledge our-
selves bound by all the terms and conditions ot the within lease, and hereby
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covenent and agree with said Chicago South Branch Dock Company to pay
them the rent stipulated and specified within, and to do the work and make’
the excavations and pay for the filling therein provided:
Witness our hands and seals this 13th day of Aug. A. D. 1860.”
DUNLAP & GWATHMEY. [sear.]
Plaintift’s counsel then offered to read this endorsement in evidence, to
the reading of which defendant’s counsel objected, which ohjection was
sustained and plaintitf’ by its counsel excepted.

Hirax Joy, testified premises were worth about $550, per annum.

Benrayy Wiesox, testified : $500 a year, would be a fair rent of premises
occupied by defendants.

On cross examination witness testified that he was a tenant of plaintift’s
and paid $500 a year and filled up ground.

The following question was then asked by defendant’s counsel, to which
plaintiff’s counsel objected ; objection overruled and exception taken.

“Without reference to what you and others have paid for portions of the
same tract of land, but judging by your experience of brick making gener-
ally, wherever you have followed it, what is the just, fair value per year of
the yard rented by defendants ?”

In answer witness testified that he did not think the land was really
worth anything.

Henry W. Znoteryray, testified that he leased grounds occupied by de-
fendants, and their value, that he thought the use of them in 1859 and 1860
was worth from §1 25 to $1 50 per foot. .

On cross examination witness said he did not know what land rented for
in the vicinity, but based his judgment on the value of the land.

Detendant’s counsel moved to exclude testimony of this witness, which
motion was granted, and plaintift’s counsel excepted.

Admitted that premises occupied by defendants were property of plain-
tift in 1859 and 1860.

DEFENDANT'S TESTIMONY.
JonN Garth, testitied to amount of bricks made by defendants in 1859-60.

Troxas Corwiy, testified that he thought the clay and ground were not
worth more than the labor of excavation and filling ground.

e testified on cross examination that he knew nothing of' the value or
cost ot brick.

C. SrATER, testified that he supposed ground was worth'something in 1860.
Parrick KEARNEY, testified that the clay was hard to dig.

James Svrrow, testified that the clay scemed good enough, that he rented-
a few acres of land at $9 an acre and raised potatoes on it.

INSTRUCTIONS.

The plaintift' by its vounsel asked the Court to give the following instruc-
tions which were refused, to which refusal the plaintift’ excepted.

(1.) It defendants excavated and used clay from the lands of plaintiil
without any special contract or agreement, but with the knowledge and as-
sent of the plaintift’s agent, the law will imply a promise on the part of the
defendants to pay for such clay as much as it was reasonably worth.
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(2.) In determining the amount of damages, it is proper for the jury to
consider the sum, fixed by plaintiff in the notice given to defendants, and
the evidence that no objection was made to the said sum, by defendants,
with the other evidence, as to the value of the use of the premises.

Motion for new trial and grounds.
ERRORS ASSIGNED.

1. Permitting defendant’s counsel to ask of witness Wilson, question
objected to by plaintift.

9. Refusal to allow plaintiff to read in evidence, the written acceptance
of the Rogers lease proved to have bgen executed by defendants.

3. Refusal of instruction asked for by plaintiff, and marked, (1.)
4. Refusal of instruction marked, (2.)
5. Exclusion of testimony of Zimmerman.

6. Overruling motion for new trial.

=X

Refusing to set aside the verdict as against law and evidence.

8. The verdict is unsustained by evidence, and the Court erred in refus-
‘ing to set it aside.

9. Giving defendants’ instructions.
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F. A. Pierce & Co., Printers, 120 Lake Street, Chlcago.

SUPREME COURT.

THIRD GRAND DIVISION.
APRIL TERM, 1863.

THE CHICAGO SOUTH
BRANCH DOCK COMPANY,

BT e =3 ‘
Plaintiff in Eryor, fecar ta Jupretios Fouel

VS.
GEORGE W. DUNLAP, axp . of Fhicaga —
BAYLOR H. GWATHMEY,
Defendants-in Error. ol

POINTS AND AUTHORITIES FOR PLAINTIFF IN ERROR.

This was an action in assumpsit for use and occupation ot certain premises
and for the value of certain clay dug on plaintift’s premises.

On the trial in the court below it was established beyond controversy, that
the defendants with the plaintiffs consent used premises of the plaintiff during
the years 1859 and 1860 for making bricks, and excavated and used a large amount
of clay from plaintift’s premises.

-If there was any value to the use of the premises, the plaintiffs were clearly
entitled to recover; but the jury found a verdict in favor ot the defendants.

The errors complained of are these:

|
The question allowed to be put to the witness Wilson.

This witness was competent to testify to the value of the use of the premi-
ses, for he knew for what neighboring and similarly situated premises were rent-
ed. It does not appear that he had any other qualification which would enable
him to form an opinion on the point. The question required him to dismiss
from his mind the only grounds upon which he could form an opinion, and then
say what was the value of the use of the premises. IIe might as well have been
asked the ¢just and fair value of the premises,” judging from his experience in
the whale fishery business.



I,

The refusal to allow the endorsement on the Rogers lease to be read in
evidence.

Defendant’s counsel had brought this lease of neighboring premises to the
attention of the Court; the endorsement was proved to have been execut-
ed by defendants. It was an admission of the most solemn kind that some
neighboring premises in the same tract were worth a certain smn, and tended to
show that the premises in question were of a certain value. Tt was just as com-
petent evidence as a direct admission of the defendants that the use of the prem-
ises for which the suit was brought was worth a certain sum.

DMorgan vs. Morse, 13 Gray, 150.

I1l.

The refusal of Instruction (1.)

An Implied contract is that which reason and justice dictate, and which
therefore the law presumes a person has contracted to perform. 3 Black. Com.158.

When the plaintift’s property was taken by the detendants without any
special contract, it would seem that the Jaw would imply a promise on the part
of defendants to pay what it was reasonably worth and it so this instruction
should have been given.

1 Black. Com. 443.
Story on Sales 229.
Abbott vs. Hermon, T Greenl. 118.
Brackett vs. Norton, 4 Conn. 524.

v,
Refusal of Instruction (2.)
This instruction merely called the attention of the jury to a fact proved, as
proper to be considered with the other evidence. It did not instruct them that
this was conclusive or even important. Why should it not have been given?

1t defendants had expressly admitted that the premises were worth a cer-

tain sum it would surely have been competent evidence against them. If
when notified that they would be charged $600 for the premises they had said
it was not worth as much, no admission as to the value could have been claimed
against them; that when notified they made no objection to the amount, is evi-
dence tending to prove an admission that the premises were worth that sum.
The weight to be given to the evidence was left entirely to the jury. Attention
was merely called to the evidence as bearing on a material point, and if given
the instruction might have changed the verdict.

Fogg vs. I, 8 Shep. 529.

Lich vs. Flanders, 39 N. . 303.

Fenno vs. Weston, 31 Vt, 345.

Faton vs. Welton, 32 N. II. 356.
Boston & Worcester 2. I2. Co. vs. Dana, 1 Gray 104

V.

The exclusion of Zimmerman's testimony.

This witness had formed his judgment of the value of the use or rent from
the value of the land. The value of the land is one ground on which to formg
an opinion of the rent to be paid for it. “The amount for which a lot will rent is
a test of its value, and conversely the value is a test of the amount of the rental.



VI.
Giving the following instructions for defendant’s ;

1. In the absence of a special agreement the defendants are chargeable for
no more than the just value of the use of the premises over the amount of the
labor performed by them upon the premises it such labor was done by the con-
sent and with the knowledge the of plaintift or his agent.

2. If the use of the premises was worth no more than the labor so per-
tformed by defendants, with the assent of plaintiff or his agent, the jury will find
for defendants.

(1) If defendants had performed labor on the premises for plaintifl they
should have plead it or given notice of set off.

(2.) The labor performed by defendants on the premises was in digging out
clay for their own purposes—not for the benefit of the plaintiff. To charge the
plaintiff for this labor and off set it against the use of the premises, labor which
enriching the defendants, made the plaintift poor indeed, is a monstrous perver-
sion of the doctrine of Law on which the instructions are based.

VII,

The other errors assigned question the correctness ot the judgment on the
general grounds that the evidence did not authorize or justify the verdict.

We are awarce that Courts are often reluctent to disturb a verdict, on the
ground that questions of fact have been wrongly decided by a jury. Yet whereca
jury disregard well established facts, and through caprice or mistake pay no at-
tention to the evidence, the suitor has no protection but in the Court. It would
seem from the evidence that every fact was fully made out to entitle the plain-
tiff to recover, and where the jury weic so manifestly misled, and so clearly
overlooked the material facts of the case, we submit that the judgment ought
not to be sustained.

THOMPSON & BISHOP,
Counsel for Plaintiff' in Error.
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F. A. Pierce & Co., Printers, 120 Lake Street, Chlcago.

SUPREME COURT.
THIRD GRAND DIVISION.
APRIL TERM, 1863.

Giecor to Jufrectas Fouel

of Fhicaga__

Defendants in Error. )

POINTS AND AUTHORITIES FOR PLAINTIFF IN ERROR.

This was an action in assumpsit for use and occupation of' certain premises
and for the value of certain clay dug on plaintiff’s premises.

On the trial in the court below it was established beyond controversy, that
the defendants with the plaintiffs consent used premises of the plaintift during
the years 1859 and 1860 for making bricks, and excavated and used a large amount
of clay from plaintift’s premises.

If there was any valueto the use of the premises, the plaintitfs were clearly
entitled to recover; but the jury found a verdict in favor of the detendants.

The errors complained of are these:

I,
The question allowed to be put to the witness Wilson.

This witness was competent to testify to the value of the use of the premi-
ses, for he knew for what neighboring and similarly situated premises were rent-
ed. Tt does not appear that he had any other qualification which would enable
him to form an opinion on the point. The question required him to dismiss
from his mind the only grounds upon which he could form an opinion, and then
say what was the value of the use of the premises.  IIe might as well have been
asked the “just and fair value of the premises,” judging from his experience in
the whale fishery business.



1N,

The refusal to allow the endorsement on the Rogers lease to be read in
evidence.

Defendant’s counsel had brought this lease of neighboring premises to the
attention of the Court; the endorsement was proved to have been execut-
ed by defendants. It was an admission of the most solemn kind that some
neighboring premises in the same tract were worth a .certain sumn, and tended to
show that the premises in question were of a certain value. It was just as com-
petent evidence as a direct admission of the defendants that the use of the prem-
ises for which the suit was brought was worth a certain sum.

Morgan vs. Morse, 13 Gray, 150.
I1l.

The refusal of Instruction (1.)

An Implied contract is that which reason and justice dictate, and which
therefore the law presumes a person has contracted to perform. 3 Black. Com.158.

When the plaintiff’s property was taken by the defendants without any
special contract, it would seem that the law would imply a promise on the part
of defendants to pay what it was reasonably worth and if so this instruction
should have been given.

1 Black. Com. 443.

Story on Sales 229. 3
Abbott vs. Hermon, 7 Greenl. 118.
Brackett vs. Norton, 4 Conn. 524.

v,
Refusal of Instruction (2.)
This instruction merely called the attention of' the jury to a fact proved, as

proper to be considered with the other evidence. It did not instruct them that
this was conclusive or even important. Why should it not have been given?

It defendants had expressly admitted that the premises were worth a cer-
tain sum it would surely have been competent evidence against them. It
when notified that they would be charged $600 for the premises they had said
it was not worth as much, no admission as to the value could have been claimed
against them; that when notified they made no objection to the amount, is evi-
dence tending to prove an admission that the premises were worth that sum.
The weight to be given to the evidence was left entirely to the jury. Attention
was merely called to the evidence as bearing on a material point, and if given
the instruction might have changed the verdict.

ZTogg vs. 112'll, 8 Shep. 529.

Leich vs. Flanders, 39 N. TI. 303.

Fenno vs. Weston, 31 Vt, 345.

Eaton vs. Welton, 32 N. 11. 356.

Boston & Worcester R. 2. Co. vs. Dana, 1 Gray 104.

V.

The exclusion of Zimmerman's testimony.

This witness had formed his judgment of the value of the use or rent from
the value of the land. The value of the land is one ground on which to form
an opinion of the rent to be paid for it. The amount for which a lot will rent is
a test of its value, and conversely the value is a test of the amount of the rental.
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VI,

Giving the following instructions for defendant’s;

1. In the absence of a special agreement the defendants are chargeable for
no more than the just value of the use of the premises over the amount of the
labor performed by them upon the premises i such labor was done by the con-
sent and with the knowledge the of plaintift or his agent.

9. If the use of the premises was worth no more than the labor so per=
formed by defendants, with the assent of plaintiff or his agent, the jury will find
for defendants.

(1) If defendants had performed labor on the premises for plaintiff they
should have plead it or given notice of set off.

(2.) The labor performed by defendants on the premises was in digging out
clay for their own purposes—not for the benefit of the plaintift. To charge the
plaintift for this labor and oft set it against the use of the premises, labor which
enriching the defendants, made the plaintiff poor indeed, is a monstrous perver-
sion of the doctrine of Law on which the instructions are based.

VI,

! The other errors assigned question the correctness of the judgment on the
general grounds that the evidence did not authorize or justify the verdict.

We are awarce that Courts are often reluctent to disturb a verdict, on the
ground that questions of fact have been wrongly decided by a jury. Yet wherea
jury disregard well established facts, and through caprice or mistake pay no at-
tention to the evidence, the suitor has no protection but in the Court. It would
seem from the evidence that every tact was fully made out to entitle the plain-
tiff to recover, and where the jury weic so manifestly misled, and so clearly
overlooked the material facts of the case, we submit that the judgment ought
not to be sustained.

THOMPSON & BISHOP,

Counsel for Plaintiff in Krror.
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F. A. Pience & Co., Printers, 120 Lake Street, Chieago.

SUPREME COURT.
THIRD GRAND DIVISION,
APRIL TERM, 18063.

THE CHICAGO SOUTH
BRANCH DOCK COMPANY,

Plaintygf in Error, fezar ta Jupredios Fausd
VS. i
GEORGE W. DUNLAP axp of Fhicaga —

BAYLOR 1I. GWATHMEY,
Defendants- in Error.

ABSTRACT OF RECORD.

1 Summons.
2  Returned Served. .
3 Declaration in Assumpsit:

(1.) That certain premises of plaintifi®s were demised to defendants at
$1,000 per year rent, and that defendants held over under same terms.

6 (2.) Plaintift demised certain other premises for $600 rent.

~1

(8.) Defendants held under a demise from other parties, and continued in
occupation and plaintift notified defendants that if they continued to oc-
cupy the property of plaintiff it would charge them $600 for working
season of 1860, and that defendants occupied premises but have not paid. °

10 (+) Agreement that defendants should pay $600 rent for the year 1860.
12 (5.) Indebitatus Assumpsit—use and otcupation,
13 (6.) Indebitatus Assumpsit $1,000. ]
16 Plea. General Tssue.
20  Trial.
21  Verdiet for Defendants.
22 Motion for new trial by Plaintifts.
Motion for new trial overruled.

23  Bill of Exeeptions.
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ABSTRACT OF TESTIMONY.

A. J. KniseLY, testifies, that he had entire charge of the plaintiff’s busi-
ness, as agent, since March 23,1859. That defendants had occnpied ceftain
premises for brick making during the years 1859 and 1860.

That in the fall of 1859 he notified defendant Dunlap that if he occupied
those premises. the plaintift would charge him rent.

That about the 20th of May, 1860, he served the following notice upon
defendants, by delivering it to defendant Gwathmey, who read it and made
no objection to it.

Crreoaco, May 22nd, 1860.
GENTLEMEN :

The lease of Brickyard in Greenc’s South Branch Addition to Chicago,
to Geo. W. Dunlap & Co., having expired, you are hereby notified that it you
wish to continue to occupy the said premises or any other property belong-
ing to the Chicago South Branch Dock Company, you must enter into a
new contract for the same, and that it you continue to occupy the said grounds
of the said Company, without a written lease ot the same, the said Com-
pany will charge you, as rent tor said ground, for the present working
season, the sum of six hundred dollars, payable three huudred dollais ($300)
on the first day of August, 1860, and three hundred dollars ($300) on the
first day ot December, 1860.

[Signed] CHICAGO SOUTH BRANCH DOCK CO.
By A. J. KwrseLy, Agent.

Shortly atter serving this notice witness staked out the line to which De-
fendants were to dig. Presented bill for rent due August 1st, 1860, to one
of defendants who referred him to the other defendant. Knows the value
of the premises occupied by defendants. They were worth $600 each year.

Deftendants dug from five to twenty feet beyond the line marked out, and
their excavations have never heen filled up. XKnow the value of the clay
dug out. It was worth twenty-five cents a yard when dug out and from
ten to thirteen cents a yard in the ground. From measurement I estimate
that defendants excavated, in 1859 and 1860, to amount ot 450 feet in length
by 90 feet in width and 15 feet in depth.

On cross examination witness testified that he was the first agent ot plain.
tift. The premises occupicd by defendants are about 24 miles from the
Court House in Chicago; in the spring of 1859 the vicinity was unoccupied
except for brick vards.

Witness formed his oppinion of the value of the premises occupied by
defendants, from the rates peid by others for neighboring and similar sit-
uated brick vards, and among other leases described one of a neighboring
lot made to William G. Rogers, dated March 31st, 1860, by which Rogers
was to pay $1,350 rent for three years, and to do an amount of filling esti-
mated by defendant Dunlap at §2,000.

On the re-examination witness identified the lease referred to by him in
his cross examination and made to William G. Rogers, and testified that
defendants exccuted in his presence the following endorsement on said lease,

to wit :
This leasc being assigned to us this day by the within named William

George Rogers, we hereby accept said assignment, and acknowledge our-
selves bonnd by all the terms and conditions of the within lease, and Eereb_\'
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36.

covenent and agree with said Chicago South Branch Dock Company to pay
them the rent stipulated and specified within, and to do the work and make
the excavations and pay for the filling therein provided.
Witness our hands and seals this [3th day ot Ang. A. D. 1860.”
DUNLAP & GWATIIMEY. [sEAL.]
Plaintiff’s counsel then otfered to read this endorsement in evidence, to
the reading of which defendant’s counsel objected, which objection was
sustained and plaintift by its counsel excepted.

Hiran Jov, testitied premises were worth about $550, per annum.

Bexrayiy Winson, testified : $500 a year, would be a fair rent of premises
occupied by defendants. X <

On cross examination witness testified that he was a tenant ot plaintift’s
and paid $500 a year and filled up ground. :

The following question was then asked by defendant’s counsel, to which
plaintift’s counsel objected ; objection overruled and exception taken.

“ Without reference to what you and others have paid for portions of the
same tract of land, but judging by your experience of brick making gener-
ally, wherever you have followed it, what is the just, fair value per year of
the yard rented by detendants ?”

In answer witness testified that he did not think the land was really
worth anything.

Henry W. Znoueryay, testified that he leased grounds occupied by de-
fendants, and their value, that he thought the nse of them in 1859 and 1860
was worth from S1 25 to 81 50 per foot.

On cross examination witness said he did not know what land rented for
in the vicinity, but based his judgment on the value of the land.

Detendant’s counsel moved to exclude testimony of this witness, which
motion was granted, and plaintiff’s counsel excepted.

Admitted that premises occupied by defendants were property of plain-
tift in 1859 and 1860.

DEFENDANT'S TESTIMONY.
JouN Garrh, testified to amount of bricks made by defendants in 1859-60.

Troymas Corwiy, testified that he thought the clay and ground were not
worth more than the labor of excavation and filling ground.

e testified on cross examination that he knew nothing of' the value or”
cost ot brick.

C. SLATER, testified that he supposed ground was worth something in 1860.
Parrick KeArNEY, testified that the clay was hard to dig.

Jayes Surron, testified that the clay seemed good enough, that he rented
a few acres of land at $9 an acre and raised potatoes on it.

INSTRUCTIONS.

The plaintift’ by its counsel asked the Court to give the following instrue-
tions whiclh were refused, to which refusal the plaintifi’ exeepted.

(1.) If defendants excavated and used clay from the lands of plaintift
without any special contract o agreement, but with the knowledge and as-
sent of the plaintift’s agent, the law will imply a promise on the part of the
defendants to pay for such clay as much as it was reasonably worth.
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(2.) In determining the amount of damages, it is proper for the jury to
consider the sum, fixed by plaintiff in the notice given to defendants, and
the evidence that no objection was made to the said sum, by defendants,
with the other evidence, as to the value of the use of the premises.

Motion for new trial and grounds.

ERRORS ASSIGNED.

1. Permitting defendant’s counsel to ask of witness Wilson, question
objected to by plaintift.

2. Refusal to allow plaintiff to read in evidence, the written acceptance
of the Rogers lease proved to have been executed by defendants.

3. Refusal of instruction asked for by plaintiff, and marked, (1.)
4. Refusal of instruction marked, (2.)

5. Exclusion of testimony of Zimmerman.

6. Overruling motion for new trial.

7. Refusing to set aside the verdict as against law and evidence.

8. The verdict is unsustained by evidence, and the Court erred in refus-
ing to set it aside.
9

. Giving defendants’ instructions.
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SUPREME COURT.

THIRD GRAND DIVISION.

APRIL TERM, 1863.

THE CHICAGO SOUTH DOCK COMPANY, PLFr. 1N ErrOR,
8.

GEORGE W. DUNLAP axpo BAYLOR H. GWATHNEY.

-

Error to Superior Court of Chicago.

-

POINTS, AUTHORITIES, AND ARGUMENT OF THE COUNSEL FOR THE
DEFENDANTS IN ERROR. '

This was an action of assumpsit for rent, use and occupation,
and for the value of certain clay dug on the plaintift’s premises.

The declaration contained six counts.

First—That certain premises of the plaintiff were demised to
the defendants, at a rent of $1000 per annum, and that the defend-
ants held over on the same terms.

See Record,

Second.—That the plaintiff demised certain other premises t0  page 6

the defendants, at a rent of $600 per annum.

Third.—That the defendants were the tenants of the plaintiff, 7
of lots 129, 130, 183, 184, 135 and the south 51.%% feet of lot 132,
in Green’s South Branch Addition to Chicago, under a demise made
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on the 15th day of May, A. D., 1856, between the. plaintiff, that is
to say, between the persons who afterwards constituted the South
Branch Dock Company, and the assignors of the defend.ants; that
the defendants occupied these lots under this demise until the 22nd
day of May, A. D., 1860, without any written lease thereof; that
on said 22nd day ot May, 1860, the plaintiff notified the defendants
in writing that if they continued to occupy said premises without a
written lease, they should charge them $600 as rent for the same
for the working season of A. D., 1860 ; -that defendants occupied
the premises, but have paid nothing.

Fourth—That the .defendants, by the sufferance and permis-
sion of the plaintiff, were joint tenants with the plaintiff of certain
premises without any written lease, and that on the 22nd day of
May, A. D., 1860, the following notice was served on the defend-
ants, to-wit: :

¢ Curcaco, May 22nd, 1860.”
“Messrs. Gzo. W. Duxeie anl Bavror I. Gwatayey (—
Gentlemen :

“The lease of brick-yard in Green’s South Branch Addition to Chi-
“cago, to Geo. W. Dunlap & Co., having expired, you are hercby
“notified that it you wish to continue to occupy the said premises,
“or any other property belonging to the Chicago South Branch
“Dock Company, you must enter into u new contract for the same,
‘“and that it you continue to occupy the raid grounds of the said
¢ Co. without a written lease of the same, the said Co. will charge
¢ you as rent for said ground for the present working season, the
“sum of six hundred dollars, payable, three hundred dollars on the
“first day of' August, and three hundred dollars on the first day of
“December, A. D., 1860.

Cuicaco Sovtn Brawesn Doox Co: PANY,

By A, J. KESSELRY,

Agent.
That the defendants agreed to the terms of this notice

, ) , and oceupied
the premises, but have not paid the rent.

Lifth—TIndebitateats assumpsit—use and oceupation.

Sinth—Indebitatuds assumpsit, $1000,



surpius. earth material from . said: docks as sqon as the same are

complel;cd. Said canal js to be excavated at the bottom in such

shape as shall be directed by said parties of” the ‘second part, nuers

aging ten feet in depth, as aforesaid, Said;canal. to; be comyplated

on or before the fifteenth day of May, A. D, cighteen hundred and

fifty-nine (1859); said work: to be completed. in seetions of oneé

hundred feet, commencing as aforesaid, :;111_(1‘ pg'qcee(linc-n; northward

until finished. b 5O - Nifiiali i it aoties i e

: Sécond. Said parties of the first; p:il;t further, agree to pay all

taxes and assessments that may be levied ox é\_sspss_ed,np‘ou.any and

z:x]l improvvements, which they may put or cause to be put upon,the

tract herein_after designated as a brick yard; and the. said partiés

of the second part; in consideration of the agreements of the parties

of the first part, hereinbefore mentioned, dohenchy agree that saie

parties of the first part shall have the use of said land for 250 feet

in width’on cach side of said canal for said  tdrin“of from one; to

three years, ending on the.fifteenth day 'of My XD, 1859, for o

brick yard, and for other purposes connected théréwith. "Also th_:}t’
said parties of the first part are to have: all the material that shall’
be taken from said canal;over and above the quantity llecéséar‘)' to'*
be'used in filling up and ‘constructing said ‘docks, and “in ]evé]ling

the ground, as aforesaid.  Said partics of the first ‘part to vacate

said land as fast as the same shall be docked, as aforesaid.: :

It is mutnally agreed that all the agrectients hereih‘containe(_l’
shall extend to and be obligatory upon the execufors, administra~
tors.and assigns of' the respective parties; provided ‘the parties of’
the first part are not to be required to fill in the slough on the west
side of said tract.. sl g bi 7 :

In'witness whereof the parties have' hereunto set their liands:
and seals the day and year first above written.” | - : /

R. McCLELLAND. [sEAL.]

i R. GARRETSON. [SEAL.]
N. B. RAPPLEYE. [sEAL.],
ISAAC C. BOYD. .[sEAL.] s
AMOS G. THHROOP. [sear.]
THOS. R. FERRIS. [sear.].
R. B. MASON: [sEAL.]
W. 8. SAMPSON. = [seAL:] -
C. L. STETSON. [sEAL.

By W. L. SAMPSON,
g - Adttorney.-



This lease, Dy its terms, expired on the 15th day of May, A. D.
1859, at which time the defendants were in possession: under ﬂ.le
same, and, so continued in ‘the possession and occupancy of said
premises, and to make brick and excavate the canal, in the same
manner as they had previously done, through the entire year of
1859, and up to the 22d day of May, 1860, without any new under-
standing, agreement, or leasé; and with the full knowledge, appro-
bation and consent of the plaintift. On the 22d day of May, A.D.
1860, the plaintiff, by its agent, A. J. Khnisely served on the
defendants the notice before mentioned, by handing it to M.
Gwathney, one of the defendants, who read it, and said he (Mr.
Knisely) must see the old man (Dunlop) about it. This is all that
was said by Mr. Gwathney about it, and there is no evidence that
it was ever served on Mr. Dunlop, or that he ever heard of it.

At this time, it is to be remembered, the defendants had already:
Leld over one year, with the knowledge, approbation, and consent
of the plaintiff, and had commenced on the second year, seven days
of which had already clapsed, before the service of this notice
upon them. At this time their rights and liabilities for another
year bad become fixed, and they were entitled to the premises for
that year, upon the same terms and conditions as they had pre-
viously held them. Both parties were bound by the terms of the
old lease, and no notice, demand or desire on the part of the plain-
Hiff to change or alter these terms were of any avail as against the
defendants, at this late hour, without their consent or agreement to
the change, and this they clearly did not have, as the evidence
shows that all that was said by Mr. Gwathney, when the notice
was handed to him, was, that he (Kgxbé‘eley) must see the old man
(Durﬂbp) about it,”” which shows, as far as he was concerned, a

want of assent or agreement to the same. The expression made
use of. clearly indicates a dissent to the notice on his part, and a

reference to Mr. Dunlop, who, it docs not appear, was ever served
with the notice.” .

The rights and liabilities of the defendants for the year 1860,
having become fixed, before the service of this notice upon them,
by a holding over, which entitled them to the premises for that
year, upon the terms and conditions of the original lease, nothing




short of .an express agreement or assent on their pznt counld dlvest
them of those rights. .

2 Ty JZor £ Landlor{l and Ten 51
4 Tenn. Rep.;361. .~ : ..
4 I(ent s Com., 112.

There bemrr then no' nmeemen; or qssent on the parg of the de—
fendants to this notice—no change of their rights or lmbxhhes in rela-
tion to these premises—they were entitled to the use of them for
the year 1860, free of rent. They vacated the premises in August,
1860, consequently, as far as the pxemlses described in this written
lease are concerned, the plaintiff is not entitled to lecover any
thing.

There are, however, certain otlier lots not expressly deseribed
in the above written lease, for the use and occupation of svhich the
plaintiff claims the defendants are indebted to it.” These lots lic
immediately north of, and adjoining, the premises mentioned in. ‘the
written lease, and on' the line of the ‘canal mentioned i in’the same,
which thedefendants were to excavate. The plaintiff avers that
the defendants held possession of, and occupied thoselots, undér and
by virtue of an unwritten or verbal lease with the plaintiffy bearing
date the 15t day of May, 1856, which is the same day and year
the written lease before mentioned bears date. The third count of
the plaintiff’s declaration par ticularly describes these lote, and avers
as follows (we quote the language) : “The defendants had become
¢« and were the tenants of the said plaintiff of a certain other mes-
‘¢ snage and premises, to wit : certain lots and parcels of land known
« and described as lots number 129, 130, 133, 134, 135, and the
« gouth 51.53 feet of lot 182, in Greene’s South Branch Addition
« to Chicago, under and by virtue of a certain indenture before
< that time, to wit, on the 15th day of May, A. D. 1856, made be-
« tween the persons who afterwards constituted the said Chicago
« South Branch Dock Company, and the assignors of the de:
¢ fendants.” »

That the defendants hield possession of; and occupied these lots
during the year 1859, and up to the month of August, A. D. 1860,
is clearly shown by the evidence; that they occupied them for a
brick yard, excavated the said canal running through the same, and
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Exhibit A,
Record.

did eveling and fill{ng on said lots, With the-‘k.noxf'ledge qnd con-
sent of the plaintiff, appears equally clear ;'and it nowhere a;')pears
that the defendants did not have possession of, and occupy said lots
during the whole length of time from the date of said .lease,
on the 15th day of May, 1856, up to, and until, the month o.f Aug-
ust, A. D. 1860. Mr. Kinseley, the plaintift’s agent, testifies that
‘they put their buildings or o6 of the lots—Lot 129—he does not

state when, but it is to be presumed that this was done when they

first touk possession of the premises in 1856. And the presumption
is, (the lease being established), that they did occupy all of said lots
‘during the whole of. the period above mentioned.

But how, and upon what terms and conditions, did the defend-
ants hold and occupy these lots? - The record shows, as far as it
shows anything, that they held and occupied them upon the same
terms and conditions as they held the premises particularly deserib-
ed in the written lease before mentioned. In the first place the
plaintiff; as we have seen, declares ona verbal lease for these lots,
as‘having been made on the same day and year with the vritten
lease: the evidence that these lots lic immediately north of and ad-
joining the premises mentioned in the written lease, and on the line
of the same canal, and the fact that the plaintiff, in all probability,
had the same desire to have the canal extended through these lots
as it did through the premises mentioned in the written lease, all
goes to show that the terms upon which the plaintiffs were -to hold
these lots were the same as those mentioned in the written lease.
There is still another thing that renders it extremely improbable
that the defendants would, or did, at that time, agree to pay any
rent for-said lofs, when they had leased the premises lying immedi-
ately south of - them, paying no rent. ~The terms of their
written lease required them to commence this canal on the south
side of the premises therein mentioned, and to extend the same
Pox-th through said premises to the north line of the same, complet-
mg the' canal as they progressed, in sections of one hundred feet ;
tlng being 'the order in which the excavation was to be made, it is
clear that it must have been some time before these lots would be
of any use t? t.hem at all; they rented the premises for the sole pur-
g:s:hof; rc;ll))ts;:]nu:{g claly ft)r 'the manufacture of bric.k 3 is it therefore

probable that they would pay more for premises where a long

T ——



and indefinite time must clapse before they could obtain this clay,
than for premises where they could obtain it at once? this certainly
is highly improbable, to say the least. - There is another fact which
goes to show conclusively that the defendants, by the terms of that
parol lease, were to pay no rent for the use of these lots, and that
i, that during all this period from the 15th day of May, 1856, up
to the service of the notice before mentioned upon the defendants,
there is no evidence that the plaintiffs ever called on the de-
fendants for vent for these lots, or that the defendants ever
paid any rent for the same; had there been any rent paid, it would
most surely have made its appearance somewhere in the record, but
it is not there. There being then evidence that the defendants held
these lots under a parol lease, for this length of time, and no evi-
dence that any rent was ever called for, or received, by the plaintiff
for the same, the presumption is, that the defendants, by the terms
of that lease, were to pay no rent for these premises.

The statement of Mr. l{iozz‘.’éelcy, the plaintift’s agent, in his di-
rect examination, goes to show that the defendants were to pay no
rent for these lots. e says: “In the fall of 1859 I told Mr. Dun-
lap that we wanted an understanding with him, and that.it he oc:
cupied those premises (the lots) the Company would charge him
rent.” The notice also which M. K%u'écley served on the defend-
ants on the 22nd day of May, 1860, shows most conclusively that
the defendants were to pay nothing for the use of said lots ; its lan-
guage is, ‘It you continue to occupy the said grounds of the said
Cdmpany, without a written lease of the same, the said Company
will charge you as rent for the said ground for the present working
season, the sum of six hundred dollars, (sce page 2 ). This no-
tice also shows, beyond question, that there was a contract or lease
for these lots. In terms, it admits that there was a lease either ver-
bal or written, for all the lots of the plaintifi’s occupied by the de-
fendants, and must have included the lots in question.

Thus it appears beyond all question that there was a verbal
lease for these lots, made and entered into at the same time the
written lease before mentioned was executed, between the same par-
ties, for the same object and purpose, on the part of both parties ;
and that the premises have been used and occupied for the same
purpose and business; that the same;canal mentioned in the written

e
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lease has been extended and excavated, and filling and leveling done
by the defendants on these lots, in the same way and manner, in all
respects, as they were required'td do by the terms of the written lease
on the premises therein particularly described.

Taking all these facts and circumstances, together with the
plaintiff’s own evidence in the case, and it shows beyond all ques-
tion, that the understanding of ‘the parties was, that the deféndants
should pay no rent. There is an entire want of any evidence in
the case showing, or tending to show, any agreement to pay rent on
the part ot the defendants, or that any rent was ever called for, paid
or received, for, or on account of these lots, during the whole time
they were so occupied by the defendants, a period extending over
four years from the date of said lease; and the conclusion inevitably
tollows, that by the terms of that lease the defendants were to pay
no rent for these premises.

It devolved upon the plaintiff) in order to maintain his action,
to show that there was either an express or implied agreement on
the part of the defendants to pay for the use and occupancy of these
premises.

~ This, we contend, he has wholly and entirely failed to do, but
has shown instead, and in place of such an agreement, one, where-
Dy the defendants were to have the use and occupancy of these lots
free of rent; one which, in view of all the facts and circumstances
in the case, appears to be identical in its terms and provisions with
the written lcase before mentioned. There is no testimony tending
to show that it is different, and much that shows beyond question
that it is the same in all its terms and provisions.

The whole evidence in the case taken together shows most con-
clusively that this was the understanding of the parties at the time,

that it was then and there understood and agreed that the terms
and provisions of the written lease should be extended over, apply
to, and control the possession and occupancy of theselots. The con-
duct of the parties since shows this; and we contend that in deter-
mining this case, the Court must presume that the jury so found

the fact, as they might have done under the instrueti

ons given, as
we shall show hereafter. n [




This fact bein'o' established, what were the rights of! the do-
fendants to these premises on the 22nd day of May, 1860, the d‘ly
the notice above mentioned was ser ved on them.

Although the parol agreement for a term of three years was
void as a term, yet as the defendants took possession mlde1 it, it
operated as a tenancy from year to year,

Clayton vs. Blakely, 8 Tenn. R., 8.

Schwyler vs. Seggett, 2 Cowen, 660.

People vs. Rickert; 8 Cowen, 226.
which tenancy is to be regulated in every respect acocrding to the
terms and conditions of the agreement, except as to its duration;
all the other terms and conditions except the time it is to run, are as
binding and obligatory upon the -parties as though the agreement
had been good and binding as a lease for the term.

Rigg vs. Bell, 5 Tenn. R., 471.
Ld. Baymond’s Rep., 136.

2 Cowen, 660.

4. Cowen, 350.

15 Joln's Rep., 507.

Zaylor’s Land. and Zen., 34.,

A tenancy from year to year, then, being established between
the parties upon the terms and conditions of tliis agreement; it could
only be terminated by the plaintiff, by giving to the defendants the
proper and legal notice to quit, at a proper time before, the expira-
tion of the year. The law is well settled that if this notice is not
given, and the landlord permits the tenant to enter upon the pos-
session of a new year; there is a tacit renovation of the contract for
another year, and the parties are bound by the terms and provis-
ions of this contract in all respects as in the previous year.

4 Kent, 112.

3 Sallk, 222,

& Wend., 2:7. : i
Taylor’s Ian(l and Zen., 50, 45.

The facts in this case show that on the 22nd day of May, 1860,
the time the notice before mentioned was served on the defendants,
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they had already been in possession of these premises tln-e.e years,
under a tenancy from year to year, and had already occ.upled t]'lem
several d ys on the fourth ; the last year’s tenancy having expired
on the 15th day of May previous.

At this time the rights of the defendants had become fixed for
another year, and they weee ehtiﬂed to the premises for that year
at least, upon the same terms, in all respects, as they had held them
during the previous years, nn'd' upon the terms and conditions of the
agreerhent: no desire, request, or notice of the plaintiff at this time
could, by any possibility, deprive them of their rights, except by a
consent or agreenient to the same o the part of the defendants.

- Was there then a consent or agreement on the part of the de
fendants to the terms of this notice? most certainly not.  The tes-
timony of the plaintift’s own witnesses shows this fact beyond all
doubt.

Mo Kﬂr{s‘éley, the plaintiff’s agent and the party who served
this notice, testities that Mr Gwathney took the notice, read it, and
said he (Ki’ﬁéeley) must see the old man (Dunlap) about it; that
this was all that was said.

Hiram Joy, also the plaintiff’s own witness, testified that he
saw Kinsely hand a notice to Mr. Gwathney, in the spring of 1860
that Gwathney told K%‘éeley that he (Kzzseley) must talk with the
old man. :

This is all the evidence there is in the case in relation to this
subject ; there is no evidence that Kifseley ever saw j)unlap about
it, or presented the notice to him, or that Dunlap ever saw or heard
of this notice ; and the expression made use of by Mr. Gwathney
shows most unmistakeably that he did not consent or agree to.it,

but on the contrary that he did not, and would not consent to the
same ; that he would have nothing to do with it.

. The evidence shows that the defendants vacated the premises
in August, 1860, three months after the service of this notice on
them by the plaintift,

There is no evidence that the defendants occupied the premises
expressly covered by the written lease durin

o any part of -
1859 and 1860. g any part of the years




affirmed.

But, admitting that the defendants did occupy the lots in ques-
tion, without any agreement or lease for the same; still, we con-
tend, that the plaintiff was not entitled to recover. The evidence
shows that at that time, property in that vicinity was entirely un-
occupied, except for brick yards, and it is not pretended by the
plaintiff, that the use of these lots was of any value, except for the
purpose of making brick. There is no cvidence in the case tend-
ing to show that the use of them was of any value for any other
purpose whatever. The testimouy shows that the defendants occu-
pied theselots during the year 1859 and up to the month of August,
1860, for a brick yard ; that during that" period they made brick,
excavated clay from the canal, and did leveling and filling on these
lots; there is no pretence that they occupied them for this purpose
during any other or longer period. It also appears that during all
this time, the defendants occupied and used these lots for that pur-

pqsé, with the full knowledge and consent of the plaintift. This
is clearly shown by the testimony of John Grath, who testified that
in 1859 and 1860, he kept a boarding house for the defendants
about two hundred yards from the brick yard; that during this time
he saw Kié/'i’s‘eley, the plaintiff’s agent, about the premises, some-
times once a week, and sometimes oftener.

This being the case, had the defendants merely excavated the




and the judgment of the Court below must be affirmed.
What does the testimony show on this point ?

Mr. Knisely, the plaintiff’s sole agent, testificelthat his opin-
ion was, that the premises were worth six hundred dollars for the
year 18‘}05; and the same for 1860 ; formed his opinion of the value
of the premises from the rates paid by others for brick yards in the
vicinity. There is no evidence that this witness had any knowledge
of brick making or that he knew the cost or value of brick.

Hiram Joy testified that he thought the premises were worth
about five hundred and fifty dollars a year. On his cross-examina-
tion, he stated that he was an ice dealer and knew nothing about
brick making.

Benjamin Wilson, the plaintiff’s own witness, testified that his
business was that of a brick maker; that he knew the premises in
question ; that hie was a tenant of the plaintiff, and paid $500.00 a
year for about the same ground. On his cross-examination he tos-
tified that he supposed $500.00 a year was a fair rent when he leas-
ed his premises; that he understood that he came in on the same
terms as others, but that he did not think the premises were really
worth anything ; had carried on the business of brick making in
Chicago for six years; that the clay on the defendants’ tract was

poorer than on his; that a man could not afford to pay any rent,
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the clay and the use of the premises, were not worth more than the
labor of excavating, and filling up the ground, ‘ )

C. Slater testified that he was a brick maker; knew the yards
occupied by the defendants in 1859 and 1860; that there was more
eravel in-the clay, in defendants’ yard, than in other yards,

Patrick Kearney testitied that Le had worked at brick making
about seven years; worked for defendants in 1859 ; that the clay

was pretty hard to dig, and more gravelly than any he saw in other
yards. .

James Sutler worked for defendants in 1859 ; the clay seemed
to be good enough ; heard them complain that it was ful] of gravel;
bad worked for Walker and Cutting; now worked for ‘Wilson ;
was a bad judge of clay ; there seemed to be more gravel in de-

fendants’ clay than in the others,

-The evidence shows that the defendants diq considerable fill-
ing on these lots. My, Knisely testified that they were all filled

Up except a strip from seventy-five to one hundred feet in width on’

the.west side of the canal ; that in some Places they filled from six
inches to a foot; that it was worth about $700 to £ up all the lots
occupied by the defendants, six inches in depth.

Froin the foregoing evidence, it clearly appears, that the prem;
ises in question, during the time they were so occupied by the de-

fendants, were worth nothing over and above the cost of the exca. .

vating and filling done,

“i'hiz, we contend, is the just and fajy inferciico, v co ielusion,

to be drawn from all the evidence in the case, and it is but fajr ‘to' -

presume that the jury so found the fact.

On this view of the case then, unless the Court below exclu-.*
ded evidence material to the issue, and which, if admitted, mnst
necessarily have brought the jury to a different conclusion, the
Judgment of the Court below must be affirmed.
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. THE ERRORS ASSIGNED,

Other than those alveady considered, which question the correctness
of the judgment, on the general grounds that the evidence did not
authorize or justify the verdict, are as follows:

m.

That the Court erred in permitting the following questions to

‘be put to the witness Wilson :

« Without reference to what you and others have paid for por-
“tions of the same tract of land; but judging from your experience
“of brick making generally, wherever you have followed it, what
“is the just, fair value per year of the yard rented by defendants.”

This question is proper, for the following reasons :

I7%rst.—DBecause the plaintiff was seeking to recover upon an
implied promise, for the nse and occupation of premises, used for
the particular business enquired of, and this question calls for an
answer directly on the point in issue, viz: the value of those par-
ticular premises for a brick yard.

Second—Tor the reason that the question involved is not,
what the premises or similar ones might have rented for in that vi-
cinity, at'that time, but what were they really worth to the defend-
ants ; and as it appeared that the witness had every qualification
necessary to enable him to form a just and correct opinion upon
this point, viz: that he was a brick maker by profession, and knew
the premises in question, and the quality of the clay ; it called fer
the best evidence that could possibly be had.

Third.—Because it calls upon the witness to exclude all out-
side considerations and to express an opinion in a matter upon
“which, it appeared, he was fully qualified to speak, and upon the
point directly in issue.

Hourth—TFor the reason that this is one of those cases where
testimony from necessity embraces a compound of factand opinion.
It is a question of the value of the use of certain property for a par-
ticular purpose.  “This value is a matter of opinion, of estimate,



and it must be admitted as a matter of necessity, else the value can-
not be proven, the law having no-other standard to fix the value as
a fact, than opinions of witnesses.”

Butler vs. Melarling, 15 Ills. 490.

Steamboat Clipper vs. Linus Logan, 18 Olio, 396.

Il

The refusal to allow the endorsement on the Rogers lease tobe
! read in evidence. (See Record, “Exhibit B.”)

The refusal to allow this endorsement to be read in evidence

and this was seeking to introduce a certain portion of this instru-
ment without the other, which is improper.

1 Phil, Bv., 340, 341.

Third.—Because it has no relation to the question, or property
in dispute, and tends merely to show an admission on the part of
the defendants, that certain other property in the vicinity was worth
a certain rent, when there is no evidence in the case, showing or

tending to show, that the premises in question were of a similar or
equal value.

ZLourth—TFor the reason that it has no tendency to show the
value of the premises in question. As the learned Counsel: for the
plaintiff says: It is an admission that some neighboring premises
were worth a certain sum ; but that it tends to show that the prem-
ises in question were of any certain value, . with all due deference to
the learned Counsel, we deny; unless it is first shown that the
premises are similarly situated, equally accessible to the market, and

that the clay is similar in quality ; ‘neither of which facts are shown
in this case. d



The authority cited by the Counsel, in support of his position
on this point, does not apply to ‘thig"case. In that case the contract
introdueed in-eyidence, was one doncerning the identical® brick, the
value of which the plaintiff was seeking to recovet, and there as
evidence tending to show that the amount specified in the confract,
s¢hiich hé Wi to receive on final settlement; was tllc same Te lmd
r#néed to pa_) thé plamtlﬂ' ;

1L,

The third error assigned is that the Comt refused to give tlne
followi ing mstluchon viz:

* The Court refused to give this instriction as asked, but gave it
with the following words added, viz: “if that was the expectation
and understanding of the parties.”

_! . This instruction as asked "was plopelly refused, for the follow
ing reasons :

, ., Jlipst.—DBecause it is not based on. the facts and is not '1pp110'1-
ble to this case upon the facts shown. .

‘ Sécwid.—Becz‘Luse_ it instruets the jury that in making up their
verdiet, if they shall find certain facts, they must tind for the plain-

iff, when those facts may have been proved in this case, and still
the plaintiff not be entitled to a verdict.

Third.—For the reason that it allowed the jury to Dbase their
verdict npon certain facts, to the exclusion of othiers, which, it was
absolutely necessary, should be taken into consideration in order
to“enable them to come to any correct or just conclusion.



IV,
The fourth error complained of is, that the Court refused to
give the following instruction, viz :

“In determining the amount of damages, it is proper for the
Jury to consider the sum fixed by plaintiff in the notice given to de-
fendants, and the evidence that no objection was made to said sum
by defendants, with the other evidence as to the value of the use of
the premises.”

This instruction is clearly bad, and was properly refused for
the following reasons :

First—Because it had a tendency to mislead the jury.

Second—For the reason that it is an instruction as to damages,
on the count for use and occupation; and, as such, allowed the
jury to take into consideration matters, which could have no tenden-
cy to show the real damage sustained, and was calenlated to mis-
lead them, by calling their attention to a point of evidence which
could have no bearing upon the subject to which their attention was
called.

Zlird—DBecause it instructed the jury to take into considera-
tion, in determining the amount of damages, evidence which had
not the slightest bearing upon that question.

Zimmerman testified that he knew the grounds occupied by the
def.s Tints, and their value; that he thought the use of them in
1859 -0 1809 was worth from $1.25 to §1.50 per foof, each yeax.

z’
|

|
|
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tions for the defendants, viz:

On cross-examination, he testified as follows: “I don’t know
what land rents for in the vicinity, my judgment of the value of
the rent or use is based upon-the. valuation of the land. T know
the value of the land. I have known of sales made of lands in the
vicinity, and have rented lands in the city.”

This witness, it will be seen, had no knowledge, by which he
was enabled to form any correct or just opinion of the value of the

-use of these premises ; his opinion was formed solely from a knowl-

edge of the value of the premises, which is no criterion by which
to judge of their value for brick making, or for a brick yard. It
does not appear that he knew anything about brick making or the
value of the premises for that purpose. Premises of equal valuc
in the immediate vicinity might not be worth a farthing for this pur-
pose, others again, of much less value, might be worth double the
premises in question for this particular business, consequently the
testimony of this witness was properly excluded.

Jefferson Ins. Co. vs. Cotheal, 7 Wend., 72.

Mayor of IN. Y. ws. Pentz, 24 Wend., 668.

: VI

The sixth error assigned, is the giving of the following instrue-

The Jaw is well settled that “mutual demands arising out of the
' same subject matter, and capable of being balanced against each
other, may be adjusted in one action. One demand is considered




e

as reduced or liquidated by the other, and the surplus is - regarded
as the real cause of action. The defendants’ claim is deducted from
that of the plaintiff, and the latter recovers the excess only. The
defendant is not allowed to recover any balance, but he may 1econp
to the extent of the plaintift’s damages.”

Stow vs. Yorwood, 14 1Us., 424.

The labor performed by the ‘defendants on the premises, was
for the benefit of the plaintiff, and was done with the full know-
ledge and consent of the plaintiff’s agent. The foregoing instruc-
tions simply ask that the value of tho labor may be recouped, or
set off by the defendants against the claim made for the clay taken,
or for the use and occupation of the premises, which was perfectly
proper. These instructions, therefore, were properly given.

VIL.

The other errors assigned queetion the correctness of the judg-
ment, on the general grounds tlnt the evidence did not authorize
or justify the verdict.

The law is well settled, that in trials by jury the weight of
testimony is a question to be decided exclusively by the jury, and
their decision cannot be assigned for crror; and unless there be a
plain and flagrant disregard of facts the court will not disturb the
verdiet, even thongh the evidence would seem to preponderate
against the finding of the jury.
Jolnston vs. Moulton, 1 Scam., 532.
Douglas vs. Toveeg, 2 Wend., 352. ) e
Leigh vs. Rodges, 3 Scam., 18. W/} 9
From all the facts in the case, it is very clear that the jury were
fully justified in finding a verdict for the defendants, and although
this Court should be of opinion that there are errorsin this record,
we submit that they are of such a nature as could not reasonably
have affected the verdict. ' e 28



The refusal of the above instructions of the plaintiff could not
have done this, because the same principles of law, in another form,
were given for the plaintiff in the other instructions asked. The
‘ exclusion of Zimmerman’s testimony could not, because there was
.‘ other and stronger evidence than his upon the same point. We
| submit, therefore, that substantial justice has been done, and that

the judgment of the Court below should be sustained.

" WALKER & DEXTER,
Attorneys for Defendants in Error.
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F. A. Pignck & Co., Printers, 120 Lake Street, Chicago.

20  Trial. ..

SUPREME COURT.

THIRD GRAND DIVISION.
APRIL TERM, 1863.

THE CHICAGO SOUTH
BRANCH DOCK COMPANY,

Plaintiff in Lrror, §ecor ta Jupetios Lol
e / of Ghicaga
GEORGE W. DUNLAP axp § EF e =

BAYLOR II. GWATIHMEY,
Defendants in Irror.

ABSTRACT OF RECORD.

Summons.
Returned Served.
Declaration in Assumpsit:

(1.) That certain premises of plaintifi’s were demised to defendants at
$1,000 per year rent, and that defendants held over under same terms.

(2.) Plaintift demised eertain other premises for $600 rent.

(8.) Defendants held under a demise from other parties, and continued in
occupation and plaintiff notified defendants that if they continued to oc-
cupy the property of plaintiff it would charge them $600 for working
season of 1860, and that defendants occnpied premises but have not paid.

(4.) Agreement that defendants should pay $600 rent for the year 1860.
(5.) Indebitatus Assumpsit—use and occupation,

(6.) Indebitatus Assumpsit $1,000.

Plea. General Issue. .

2y

Verdiet for Defendants.

Motion for new trial by Plaintitts.

Motion for new trial overruled.

Bill of Exceptions. .
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19
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152
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ABSTRACT OF TESTIMONY.

A. J. XniseLy, testifies, that he had entire charge of the plaintiff’s busi-
ness, as agent, since March 25, 1859. That defendants had occupied certain
premises for brick making during the years 1859 and 1860.

That in the fall of 1859 he notified defendant Dunlap that it he occupied
these premises the plaintitf would charge him rent.

That about the 20th of May, 1860, he served the following notice upon
defendants, by delivering it to defendant Gwathmey, who read it and made
no objection to it.

Crrcaco, May 22nd, 1860.
GENTLEMEN :

The lease ot Brickyard in Greene's South Branch Addition to Chicago,
to Geo. W. Dunlap & Co., having expired, you are hereby notified that it you
wish to continue to occupy the said premises or any other property belong-
ing to ‘the Chicago South Branch Dock Company, you must enter into a
new contract for the same, and that it you continue to occupy the said grounds
of the said Company, without a written lease of the same, the said Com-
pany will charge you, as rent tor said ground, for the present working
season, the sum of six hundred dollars, payable three huudred dollars ($300)
on the first day of August, 1860, and three hundred dollars ($300) on the
first day of December, 1860.

[Signed] CHICAGO SOUTH BRANCH DOCK CO.
By A. J. Kxnisery, Agent.

Shortly atter serving this notice witness staked out the line to which De-
fendants were to dig. Presented bill for rent due August 1st, 1860, to one

" of defendants who referred him to the other defendant. Inows the value

of the premises oceupied by defendants. They were worth $600 each year.

Detendants dug from five to twenty feet beyond the line marked out, and
their excavations have never been filled up. Inow the value of the clay
dug out. It was worth twenty-five cents a yard when dug out and from
ten to thirteen cents a yard in the ground. Irom measurement I estimate
that defendants excavated, in 1859 and 1860, to amount of' 450 feet in length
by 90 feet in width and 15 feet in depth. i

On cross examination witness testified that he was the first agent of plain.
tiff. The premises cccupied by defendants are about 2% miles from the
Cowrt House in Chicago: in the spring ot 1859 the vicinity was unoccupied
except for brick vards.

Witness formed his oppinion of the value of the premises occupied by
defendants, from the rates paid by others for neighboring and similar sit-
nated brick yards, and amony other leases described one of a neighboring
lot made to William G. Rogers, dated March 31st, 1860, by which Rogers
was to pay $1,350 rent for three years, and to do an amount of filling esti-
mated by defendant Dunlap at $2,000.

On the re-examination witness identitied the lease referred to by him in
bis cross examination and made to William G. Rogers, and testified that
defendants executed in his presence the following endorsement on said lease,
to wit :

“This lease being assigned to us this day by the within named William

George Rogers, we hereby: accept said assignment, and acknowledge our-
selves bound by all the terms and conditions ot the within lease, and herehy
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covenent and agree with said Chicago South Branch Dock Company to pay
them the rent stipulated and specitied within, and to do the work and make
the excavations and pay for the filling therein provided.
Witness our hands and seals this L3th day of Ang. A. D. 1860.”
DUNLAP & GWATHMEY. [seAw.]
Plaintift’s counsel then offered to read this endorsement in evidence, to
the reading of which defendant’s counsel objected, which objection was
sustained and plaintift by its counsel excepted.

Hiranm Joy, testitied premises were worth abont $530, per annum.

Beysayuy Wisson, testified : $500 a year, would be a fair rent of premises
occupied by detendants.

'On cross examination witness testified that he was a tenant of plaintiff’s
and paid $500 a year and filled up ground.

The following question was then asked by defendant’s counsel, to which
plaintift’s counsel objected ; objection overruled and exception taken.

“Without reference to what you and others have paid tor portions of the
same tract of land, but judging by your experience of brick making gener-
ally, wherever you have followed it, what is the just, fair value per year of
the yard rented by defendants ?”

In answer witness testified that he did not think the land was really
worth anything.

Hexey W. Znosriay, testified that he leased grounds occupied by de-
tendants, and their value, that he thought the use of them in 1859 and 1860
was worth from $1 25 to 81 50 per toot.

On cross examination witness said he did not know what land rented for
in the vicinity, but based his judgment on the value of the land.

Detfendant’s counsel moved to exclude testimony of this witness, which
motion was granted, and plaintiff’s counsel excepted.

Admitted that premises occupied by detendants were property of plain-
tift in 1859 and 1860.
DEFENDANTS TESTIMONY.

JouN Garrn, testified to amount of bricks made by defendants in 1859-60.

Troxas Corwiy, testified that he thought the clay and ground were not
worth more than the labor of excavation and filling ground.

He testified on cross examination that he knew nothing of the value or
cost ot brick.

C. SrATER, testified that he supposed ground was worth something in 1860.
Parrick Krarngy, testified that the clay was hard to dig.

Jaxes Surron, testified that the clay seemed good enough, that he rented
a few acres of land at $9 an acre and raised potatoes on it.

INSTRUCTIONS.

The plaintiff’ by its counsel asked the Court to give the following instruc-
tions which were refused, to which refusal the plaintift' exeepted.

(1.) It defendants excavated and used clay from the lands of plaintift
without any special contract or agreement, but with the knowledge and as-
sent of the plaintift’s agent, the law will imply a promise on the part of the
defendants to pay for such clay as much as it was reasonably worth.
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(2.) In determining the amount of damages, it is proper for the jury to
consider the sum, fixed by plaintiff in the notice given to defendants, and
the evidence that no objection was made to the said sum, by defendants,
with the other evidence, as to the value of the use of the premises.

Motion for new trial and grounds.

ERRORS ASSIGNED. by

1. Permitting defendant’s counsel to ask of witness Wilson, question

objected to by plaintiff. {

9. Refusal to allow plaintiff to read in evidence, the written acceptance
of the Rogers lease proved to have been executed by defendants. )

3. TRefusal of instruction asked for by plaintift, and marked, (1.)

4. TRefusal of instruction marked, (2.)

5. Exclusion of testimony of Zimmerman.
Overruling motion for new trial. 4 <
Refusing to set aside the verdict as against law and evidence.

6

7

8. The verdict is unsustained by evidence, and the Court erred in retus-
o

o

ing to set it aside.

9. Giving defendants’ instructions.

h
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F. A. Prence & Co., Printers, 120 Lake Street, Chicago.

SUPREME COURT.

THIRD GRAND DIVISION,
APRIL TERM, 1863.

THE CHICAGO SOUTH
BRANCII DOCK COMPANY, :
Plaintiff in Error, gezar ta Jupesios Lot

vs. ’

GEORGE W. DUNLAP axn \ of Fhicage_
BAYLOR H. GWATHMEY, %
Defendants in Error. N

ABSTRACT OF RECORD.

1 Summons.

1

Returned Served.

NV

Declaration in A ssumpsit :

(L) That certain premises of plaintift’s were demised to defendants at
$1,000 per year rent, and that defendants held over under same terms,

6 (2.) Plaintift demised certain other premises for $600 rent.

-~

(3.) Defendants held under a demise from other parties, and continued in
occupation and plaintiff notified defendants that if they continued to oc-
cupy the property of plaintift’ it would charge them $600 for working
season of 1860, and that defendants occupied premises but have not paid.

10 (+) Agreement that defendants should pay $600 rent for the year 1860.
12 (5. TIndebitatus Assumpsit—use and occupation,
13 (6.) Indebitatus Assumpsit $1,000.
16 Plea. General Tssue.
20 Trial.
21 Verdict for Detendants.
22  Motion for new trial by Plaintitts. g
Motion for new trial overruled.

23 Bill of Exceptions.
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ABSTRACT OF TESTIMONY.

A. J. Kniseoy, testifies, that he had entire charge of the plaintiff’s busi-
ness, as agent, since March 25,1859. That detendants had occupied certain
premises for brick making during the years 1859 and 1860.

That in the fall of 1859 he notitied defendant Dunlap that it he occupied
these premises the plaintift would charge him rent.

That about the 20th ot May, 1860, he served the following notice upon
detendants, by delivering it to defendant Gwathmey, who read it and made
no objection to it.

Curreaco, May 22nd, 1860.
GENTLEMEN :

The lease of Brickyard in Greene’s South Branch Addition to Chicago,
to'Geo. W. Dunlap & Co., having expired, you are hereby notified that if you
wish to continue to occupy the said premises or any other property belong-
ing to the Chicago South Branch Dock Company, you must enter into a
new contract for the same, and thatit' you continue to occupy the said grounds
of the said Company, without a written lease of the same, the said Com-
pany will charge you, as rent tor said ground, for the present working
season, the sum of six hundred dollars, payable three huudred dollais ($300)
on the first day ot August, 1860; and three hundred dollars ($300) on the
first day ot December, 1860.

[Signed] CHLICAGO SOUTH BRANCH DOCK CO.
By A. J. Kxrsery, Agent.

Shortly atter serving this notice witness staked out the line to which De-
fendants were to dig. Presented bill for rent due Angust 1st, 1860, to one
of defendants who referred him to the other defendant. IKnows the value
of the premises occupied by defendants. They were worth §600 each year.

Defendants dug trom five to twenty feet beyond the line marked out, and
their excavations have never been filled up. Know the value of the clay
dug out. It was worth twenty-five cents a yard when dug out and from
ten to thirfeen cents a yard in the ground. Trom measurement I estimate
that defendants excavated, in 1859 and 1860, to amount of 450 feet in length
by 90 feet in width and 15 feet in depth.

On cross examination witness testified that he was the first agent of plain-
tiff. The premises occupied by defendants are about 24 miles from the
Court House in Chicago; in the spring ot 1859 the vicinity, was unoccupied
except for brick yards.

Witness formed his oppinion of the value of the premises occupied by
defendants, from the rates paid by others for neighboring and similar sit-
uated brick yards, and among other leases described one of a neighboring
lot made to William G. Rogers, dated March 31st, 1860, by which Rogers
was to pay 81,350 rent for three years, and to do an amount of filling esti-
mated by defendant Dunlap at §2,000.

- On the re-examination witness identified the lease referred to by him in
his cross examination and made to William G. Rogers, and testified that
defendants executed in his presence the following endorsement on said lease,
to wit :

This lease being assigned to us this day by the within named William
George Rogers, we hereby accept said assignment, and acknowledge our-
selves bound by all the terms and conditions ot the within lease, and Eerel)_v
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covenent and agree with said Chicago South Branch Dock C ‘ompany to pay
them the rent snpulnte(l and spec me(l within, and to do the work and malke
the excavations and pay for the filling therein provided.

Witness our hands and seals this L3th day of Ang. A.D. 1860.”

DUNLAP & GWAT HMEY. [searn.]

Plaintift’s counsel then offered to read this endorsement in evidence, to

the reading of which defendant’s counsel objected, which objection was
sustained and plaintiff’ by its counsel excepted.

Hirax Jov, testified premises were worth about $550, per annum.

Benraxy WiLsox, testified : $500 a year, would be a fair rent of premises
occupied by defendants.

On cross examination witness testified that he was a tenant of plaintifi’s
and paid $500 a year and filled up ground.

The following question was then asked by defendant’s counsel, to which
plaintift’s counsel ohjected ; objection overruled and exception taken.

“ Without reference to what you and others have paid for portions of the
same tract of land, but |udnma by your experience of brick making gencl—
ally, wherever you have followed it, what is the just, fair value per year of
the yard rented by detendants ?”

In answer witness testified that he did not think the land was really
worth anything.

Hesry W. Zooueraay, testified that he leased grounds occupied by de-
fendants, and their value, that he thought the use of them in 1859 and 1860
was worth from §1 25 to 81 50 per toot.

On cross examination witness said he did not know what land rented for
in the vicinity, but based his judgment on the value of the land.

Detendant’s counsel moved to exclude testimony of this witness, W]nch
motion was granted, and plaintifl’s counsel excepted.

Admitted that premises nc(upled by defendants were property of plain-
tift in 1859 and 1860.

DEFENDANT'S TESTIMONY. _
JonN GARrTH, testified to amount of bricks made by defendants in 1859-60.

Troyas Corwiv, testified that he thought the clay and ground were not
worth more than the labor of excavation and filling ground.

e testified on cross examination that he knew nothing of the value or
cost of' brick.

C. SLATER, testified that he supposed ground was worth something in 1860.
Parriok Kearngy, testified that the clay was hard to dig.

Jayes Suvrro, testified that the clay seemed good enough, that he rented
a few acres ot land at $9 an acre and raised potatoes on it.

INSTRUCTIONS

The plaintift by its counsel asked the Court to give the following instrue-
tions which were refused, to which retusal the plaintift ‘excepted.

(1.) If defendants excavated and used clay from the lands of plaintitt
without any special contract or agreement, but with the knowledge and as-
sent of the plaintift’s agent, the law will imply a promise on the part of the
defendants to pay for such clay as much as it was reasonably worth.
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(2.) In determining the amount of damages, it is proper for the jury to
consider the sum, fixed by plaintiff in the notice given to defendants, and
the evidence that no objection was made to the said sum, by defendants,
with the other evidence, as to the value of the use of the premises.

Motion for new trial and grounds.

ERRORS ASSIGNED.

1.' Permitting defendant’s counsel to ask of witness Wilson, question 2 =0
objected to by plaintiff. : ¢

2. Refusal to allow plaintiftf' to read in evidence, the written acceptgmcé
of the Rogers lease proved to have been executed by defendants. {

3. Refusal of instruction asked for by plaintiff, and marked, (1.)

4. Refusal of instruction marked, ( 2.)

5. Exclusion of testimony of Zimmerman.

6. Overruling motion for new trial.

7. Refusing to set aside the verdict as against law and evidence. '

8. The verdict is unsustained by evidence, and the Court erred in xgéi'us-
ing to set it aside. |

9. Giving defendants’ instructions. :
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IN THE

SUPREME COURT OF ILLINOIS,

Third Grand Division.
April Term, A. D. 1862 2/

Valentine H. Ma,rshall
James Dickson, g
Appeulmz.-ts.
VS.

Elijay Barr,
Appellee.

APPELLANTS’ POINTS.

This is an action of ejectment, tried before .the court at the
‘Warren county circnit.

The plaintiff’s title was a deed from Valentine H. Marshall to
him, of the premises in cor trovesy, for the expressed consideration
of $4,000, dated —

Marshall’s wife did not join in the deed, nor was there any re-
lease or waiver of the homestead right. At the time of the execu-
tion of the deed, Marshall was the owner and in the occupation of
the premises, while his family, consisting of a wite and several chil-
dren, some of whom were under the age of twenty-one years

Marshall afterwards left the country, his wife and children in the
meantime continuing in the occupancy of the property, claiming it
as a homestead, and are still occupying the same; some of the chil-
dren are yet minors.

The deed to Marshall, as appears by his answer in a chancery
suit, was made for the security of the payment of about $600, and
intended as & mortgage security, merely.

The only question which we propose to discuss, is, whether, under

Gy ort Sprie 2E, (542
O it edd £/
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the homestead exemption law of the State, the plaintiff under this
state of' facts, has shown such a title to the property, as will enable

him to sustain ejectment.
The first section of the homestead act of 1851, after exempting

from levy- and forced sale nnder any process, or order from any
court of law or equity in this State, for debts contracted from and
after the 4th day of July, 1851, the lot of ground and the buildings
thereon occupied as a residence and owned by the debtor, being a
householder and having a family, also provides that such exemp-
tion shall continue after the death of such householder for the ben-
efit of the widow and family, some or one of them continuing to oc-
cupy such homestead, until the youngest child shall become twenty-
one years of age and until the death of such widow, and no release
or waiver of such exemption shall be held valid, unless the same
shall be in writing, subseribed by such householder and acknowledged
in the same maner as conveyances of real estate are by law requir-
ed to be acknowledged.

In 1857 this act was amended by requiring the wife to join in the
release or waiver, and also declaring the object and intent of the
act in these words: “It being the object and intent of this act, to
require in all cases, the signature and acknowledgement of the wife
as conditions to the alienation of the hometead.”

The exemption given by this statute is still in force ; the proper-
ty is still occupied as a residence by the wife of Marshall and her
minor children, and claimed as a homestead. Thathomestead right
has never been released or waived. Marshall’s wife is not a party
to the deed, and the language of the statute is most explicit upon that
point; this release or waiver by the wife is a necessary condition
to the alienation of the homestead, not merely of Aer 2ights but of
the Aomestead itself. The word alienation, when applied to trans-
fers of real property, is of the broadest and most comprehensive
significence, it emnbraces not only the right to the possesion, but the
title also. In Bowwver’s Law Dictionary, page 92, it is thus defined,
« Alienation is an act whereby one man transfers the property and
possession. of lands, tenements, or other things to another.” The
legislature has itself construed the act, so far as the necessity of the
wife releasing or waiving her right is concerned, and declare that
unless she does so release or waive that right, neither the ##le nor
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the right to the possession shall be transferred by the deed, and hence
under this construction of the act, thus made by the legislature,
Elijah Barr, the grantee of Valentine H. Marshall; derived neither
title to the property in question, nor 2ight fo its possession ; the
only condition upon which that title and right of possession could
be conveyed, not having been complied with.

And this too is the construction placed upon the act by this court.

Thus in Vanzant vs. Vanzant, 23 Ills., 541, Mr. Justice Breese,
after declaring that «the controlling consideration with the legis-
latuve, in passing the act, was the family of the householder ; it
was for their benefit, rather than for that of the householder;” that
there must be ‘““a writing expressly manitesting the intention to
waive or release, and that writing must be signed by the party re-
leasing, and it must be acknowledged as an ordinary deed is ac-
knoowledged ;” that as regards the wife, a fair construction of the
act, taken in connection with the conveyance act, “would require
that the officer taking the acknowledgment of the wife should cer-
tify, also that he fully informed her of her rights uuder the act, and
that she voluntarily released or waived all right and benefit under
it ;” with reference to the mortgage in that case says; “The mort-
gage in this case, to Isaiah Vanzant, was executed in the ordinary
way, and contains no release or waiver of the homestead act by
John A. Vanzant, the householder, and then, in the actnal occu-
pancy of the premises, residing thereon, with his family. The bene-
fits of the act not having been released or waived, tkey remained in
the family for their benefit, and to continue up to, and after the
death of the householder. Whilst he lives, the right exists so long
as there remains a family to enjoy it; when he dies, the exemption
continues after his death, for the benefit of the widow and family,
some, or one of them continuing to occupy such homestead, until
the youngest child shall become twenty-one years of age, and until
the death of such widow. * ¥ % % « Aggq home, and as their
home, it kas never been granted away, or the right to occupy it re-
leased or waived by any one competent to release or waive it.”’
And again, “ Zhe right to the property as a homestead, has never
been surrendered, released or waived.

Again, in Green vs. Marks et al., 25 Ills. 222, Mr. Justice Walker,
with reference to this statute, says: ¢ By this enactment, the debtor
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falling within its provisions, is required to perform no act, to dis-
charge no duty, or even manifest any intention to avail himself of
its benefits. Zlhe law casts it wpon kim, but at the same time, has,
provided the means, by which he may, if he shall choose, waive
that benefit. Butuntil he does so, or uniil some one of the circumstan-
ces, which 18 essential to the operation of the statute, ceases to exist, the
ewemption continues by its own force.”

The equities of this case are strongly against the appellee ; and
there is every reason why the statute should be enforced against
him. To hold that, by the deed, under which he claims, he has
acquired neither property in, nor right to the possession, of this
homestead, is not only doing no injustice to the spirit of the statute,
but is simply following the construction which the legislature has
imperatively, and most unmistakably, placed upon it. The property
has never yet been alicnated. Neither Zitle nor possession has cver
been vested in the appellee. After Marshall has left the country,
his wife and children remaining upon the property, which they have
always occupied and claimed as a homestead ; it is sought to drive
them from that home, under an instrument which carries a falsehood
upon its face, purporting to be an absolute conveyance of the title,
for the consideration of $4000; when in fact, it was simply given
as security for the payment of only about $600.

No stronger case can well be presented for the interposition of
this court, nor a stronger argument afforded of the justice, wisdom
and necessity of the homestead exemption. In this connection, the
language of Mr. Justice Breese, in Deere s, Chapman, 25 Ills.
612, is most apposite: “ We regard,” he says,  the statute as rem-
edial in its nature ; intended to remove grievances, under which the
unfortunate labored, and to save them, amid all their losses and dis-
asters, a shelter for the family—a home. Being remedial, it must be
so construed as most effectually to meet the benevolentend in view,
without departing, however, from the plain and obvious meaning
of the language used in the aet.”

The question made at the Cireuit, as to the right of a mortgagee
to maintain ejectment, after condition broken, having been expressly
decided in 26 Tlls. 1, we do not propose to discuss it.

E. S. SMITH, For APPELLANTS.
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