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Supreme Gouel ot Bllinnis,

THIRD GRAND DIVISION.

APRIL TERM, A. D, 1863,

ILLINOIS CENTRAL RAILROAD
COMPANY, 1

vs.

LUCIUS S. COWLES.

APPEAL FROM JOE DAVIESS SE/\Aumww

ABSTRACT.

1 Suit commenced December 24th, 1861, before Justice of the Peace.
The Plainuiff filed the following claim before the Justice. Plaintiff de-
clares for goods lost by Defendants on their railroad, in transit as follows:

28 1 Doz. Men’s Colored Handkerchiefs.
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2 “ " . .
8 Judgment for the Plaintiff, $75.66.
5 Appeal to the Circuit Court.
T Judgment of the Justice affirmed.
9 Previous to the trial of the cause, the Defendants moved the Court

to suppress the deposition of D. II. Stead, because the deposition did not -
appear to have beca taken before G- P. McClimans, the officor named iu
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the notice, nor does it appear to have been taken at the hour fixed in the
game for taking the same.

2d, The 2d interrogatory, or so much of it as presumes that a paper
marked Exhibit A was obtained by the witness. 3d, So much of the
ans. to int. 5 as sets up the act of a clerk or agent of an agent of De-
fendant because thereof. 4th. So much of ans. to said int. 5 as sets
forth what the paper or receipt therein mentioned was given for, because
thereof, the paper should show for only what it was given for. 5th. Ans.
8 to int. 8, because it attempted to explain s patent ambiguity in a wit:
ness.

6th. Ans. 9 to int. 9, because it sets up an arrangement outside of
this case, and is irrelevant and impertinent. Tth. Ans. 10 to int. 10, or
8o much thereof is irrelevant and impertinent to this case because thereof.

The notice under which the deposition was tuken is a3 follows :
STATE OF ILLINOIS, StepHENSON COUNTY, ss.

Lucrus S. Cowres
v8 Before Joseph B. Smith, Esq., a Justice of

Tre ILLiNoIS CENTRAL the Peace, of said County.
RA1LRoAD CoMPANY,

Take notice, that on Monday, the third day of February, A. D. 1862,
at the hour of 10 o’clock, A, M. of said day, before G. P. McClemans,
Esq., a Justice of the Peace, at his office in Sandoval, Illinois we shall
take the deposition of D. LI. Stead, 2 witness to be examined on the part
of said Plaintiff, and which said deposition will be read in evidence at the
trial of said cause, and when and where you may appear and cross exam-
ine said witness, if you see proper.

Affidavit of Fedrick C. Ingalls, of service of notico on the 13th day
of January, A. D. 1862,

Caption of Stead’s deposition.
Lucrus S. Cowwes }

8.
ILLiNors CENTRAL RAILROAD CoMPANY.

Deposition of D. W. Stead, a resident of Marion County, Stato of
Illinois, aged about 80 years, a witness on the part of the Plaintiff in the
above-entitled suit, now pending before Joseph B. Smith, Justice of the
Peace, in and for the County of Stephenson, and State of Illinois afore-
said, produced, sworn, and examined before George P. McClimans, a Jus-
tice of the Peace in and for said County of Marion, on the 8d day of Feb-
ruary, A. D. 1862, at the office of said Justice, in the Town of Sandoval,
taken by virtue of the annexed notice.

5th Interrogatory. Will you produce a paper, (marked Exhibit A,
and attached hereto,) and state from whence you obtained it: state wheth-
er you ever saw it before, and if 8o, when; do you know who signed it ?
if o, state by whom it was signed, and state, if you know, what was the
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accupation and employment of the person who signed it at the time it was
signed; and if you state that such person was then in the employment of

any person or corporation, state in whose employment he then was.
25 Answer. Itis produced, and I obtained it from Mr. A. Wisler, re-
[Butlen ceiving clerk of Mr. E. J. Buster, agent of the Illinois Central R. R., at
3 utfer Sandoval. Tt was signed Buster, by A. Wisler. A. Wisler was receiving
clerk of the Illinois Central R. R. at Sandoval, Ill. He was cmployed

Butlew by E. J. Buster, as agentee, but paid by the said Ill. Central R. R.

2d Interrogatory 5. State, if you know, for what this paper was
giren: by whom, and to whom: state all the circumstances you know in

regard to it.

25 Answer. This receipt was given by said agent said Ill. Central R. R.
to me for one box, directed to L. S. Cowles, and directed to Frecport, Tll.
All T know about the delivery is, that it was delivered to the Railroad in
good order.

23 Interrogatory 8. Look at the paper marked Exhibit A, and state, if
you know, what the lettors and figures I. C. 52 mean. f
25 Answer. The 52 means that the Ul Central Railroad proportion ?

of through rates is 52 cts. on the 100 pounds.

23 Interrogatory 9. State whether there is any arrangement between
the Ohio and Mississippi Railroad and the Illinois Central Railroad in re-
gard to charges on freight which is shipped on one of the roads, and passes |
over the other to reach ita destination : if so, state what the arrangement !
is.

26 Answer. There is such an arrangement. The arrangement is, that
a through rate of tariff is agreed on when freight passes over both roads,

and the last road which takes tho freight pays the charges of the first
road.

23 Interrogatory 10. State, if you know, what is done with respect to
collecting charges for freight, where it is shipped ou one road and passes
over the other: what is done with the money collected under such circum-
stances ? ,

26 Answer. When freight passes over the O. & M. Railroad and deliv-
ered to tho IIl. Central, the said Central Railroad ugent pays me the O.
& M. charges, as in this case, they paid me $1.59; the remainder which
they collect I do not know what they do with it. But the money I collect
I send to the Treasurer of the Ohio and Mississippi Railroad.

Copy of the Exhibit attuched to the deposition.

EXHIBIT A.
22 No. 202. Sand’l Station, May 16, 1861.
: Received 186, of the Ohio & Mississippi Railroad Company

in good order, for L. 8. Cowles, Freeport, One Box Dry Goods.
Charges, 1.59.
§2.° 800 Ibs. 52d.
Buster, W. C.
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Copy of certificate attached to deposition. »

STATE OF ILLINOIS,1
MARION COUNTY, 8. f I, the subscriler, a Justice of the Peacein

and for sxid County, do certify that the above deposition was taken at the
time and place mentioned in the caption thereof ; that the said witness was
first duly sworn; that the said deposition was first carefully read to him
and signed by him.

Dated this 84 day of February, A. D. 1862.

G. P. McCravays, J. P.

The Court overruled the motion to suppress the deposition, and the
Defendant excepted. It was stipulated that the cause should be submitted
to the Court without a jury. That the Court should decide all questions
as to the liability of Defendant; and if the Court shall consider the De-
fendant liable, then the measure of damages is to be the amount, $75.66,
found by the jury in the Court below, neither party waiving any right to
writ of error, or appeal to Supreme Court.

It was agreed that the deposition of Lucius C. Buell, subject to any
legal objection on the ground of sich witness’ interest in the result of the
suit, or any other legal objection. together with the original bill of lading
from the Ohio and Mississippi Railroad Company, “ A,"” may be read in
cvidence on the trial, Defendants reserving of miking all legal objections
to said deposition, except as to the time of muking the same.

L. C. Buell’s deposition. e says I shipped a box, on the 13th day
of May, 1867, at Cincinnatti, directed to the Plaintift at Freeport, Illinos,
ghippad by the Ohio & Mississippi Railroad. I took a bill of lading for
the same; took it from the Ohio & Mississippi Railvoad agent. The bill
of lading marked A is signed by Lc.lhy,xl received it from the agent. I
packed the box myself; gives contents of the box.

One dozen men's colored handkerchiefs, number 183, were worth four
dollars a dozen in Cincinnatti. One dozen men's colored handkerchicfs,
markel 205, were worth seven dollavs and a half in Cincinnatti. Two
dozen colored handkerchiefs, number 195, worth six dollars a dozen in
Cincinnatti. e also gives the value of the other articles.

I was instructed by Plaintiff to ship them by railroad. They were
ma-ked L. S. Cowles, Frecport, Lllinois.

I shipped them on the Ohio & Mississippi Railvoad, at Cincinnatti,
The box was lined with a piece of Washington sheetinz.
Witness is a brother-inlaw of Plaintiff.

D. W. Stead, in addition to the interrozitories and answers above
stated, testified that he was agent for the Ohio & Mississippi Railroad

Company at Sandoval. I received a box by the Ohio & Mississippi Rail-
road from Cincinnasti, and delivered i: to the Illinois Central Railroad
receiving agent, May 16, 1861, at Sandoval, Marion County, Illinois, re-
ceived it in good order. The Ohio & Mississippi Railroad forms a junction
with the Illinois Central Railroad at Sandoval.
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Supwmz Gonet of Ellinois,

THIRD GRAND DIVISION.

APRlL _TERM, A.D. 1863,

ILLINOIS CENTRAL R.R.CO.,, )
' SRR ; ¥l :

L. S. COWLES.

The deposition of D. H. Stead should have been suppressed,

It does not appear from the certificate of the magistrate that it was taken
at the time mentioned in the notice. The notice was to take the deposition at

10 o’clock ; the return does not show when it was taken.
: - Scates Stat., 258 Sec., 12.

This is a statutory proceeding, innovating upon the common law rules of
evidence, and must be strictly complied with.
Fleming v. Hollenback, 8 Dento, 274,
Richardson v. Gere, 21 Wend., 156.
Jackson v. Hobby, 20 John, 861.

Depositions are a species of evidence in suits at law altogether unknown
to the common. They are, moreover, a species of evidence of most unsatisfac.
tory character, and should always be received with the utmost caution. The
Legislature have guarded with great care, and the courts have rigidly enforced

all the safeguards.
Winoosks Turnpike Co. v. Reilley, 8 Verm., 404.

Collins v. Elliott, 1 Harris and John, R. 1.



2

Where notice was given of the taking of a deposition between the hours
of ten and six, and certificates showed it to have been taken between. the hours

of eight and six, held insufficient.
Kran v. Newell, 1 Missour?, 742, top paging.

There is nothing in this cirtificate to indicate at what hour the deposition
was taken, and it must affirmatively appear, from the deposition itself, that it
was taken in conformity with the notice, there is an end of the question, for,
in this case it does not so appear, and no presumption can make it so, The
magistrate says he took it by virtue of the notice, but he don’t say he took it
in pursuance of the notice.

The box of dry goods actually delivered, fills and answers the receipt given
to appellant. To recover, therefore, it is necessary for appellee to prove that
the goods were in the box when defendant received it. I know that proof that
goods were in the box when it left Cincinnati raises the presumption that they
were in it when it arrived at Sandoval, because the usual course of proceeding
is that boxes go through withont being broken open, but if the usual course of
business was that boxes were broken open and contents stolen, then the pre:
sumption would not arise, and when the proof shows that the box was broken open
the presumption ceases. The proof only shows that the box was broken open
between Cincinnati and Freeport, and leaves it wholly uncertain on which road,
and plaintiff cannot recover upon proof of a loss which is equally consistent
with a loss by one company as by the other.

The suit should have been asthe Ohio & Mississippi R. R. Co.
Murschump v.§C. & R. I R. R., 8 Meeson and Welly; 426.
Watson v. A. N. & B. R. B Co., 3d FEng. L. and E. R , 497,
Crouchv. L. & N. W. R. R. Co., 25 Eng: L. and E. R, 287, Ill. Cen.

There is no proof that the goods, if taken from the box at all, were taken
from the box while in custody of defendant. It is true tne receipt says the box
was received in good order, that means in apparent good order, for the company
had no right to open it,%to see what was gin it, and it was delivered to plaintiff
in apparent good order. The defendant receipted for a box, and not for the
missing goods. Nor is there any proof that the goods were in the box when
received by defendant.

It is clear that the Ohio & Mississippi Co. were really responsible; the
goods were shown into their possession, but not into ours.

The Ohio & Mississippi Co. could discharge themselves only by showing
that they delivered the goods, as well the box to Central R. R.

There was just exactly as much proof that the goods were taken out while
in the possession of the Ohio & Mississippi Company, as there was of the loss
while in possession of defendant.

B. C. COOK.






SUPREME COURT.

THIRD GRAND DIVISION—APRIL TERM, 1863.
THE ILLINOIS CENTRAL
RAIL ROAD COMPANY,
Appellants, J'\

8.
LUCIUS S. COWLES,
Appellee.

Brief and Points for Appellee.
ie

A box of goods was shipped, at Cincinnati, by the Ohio & Missinsippi
Railroad Company, directed to the Appellee, who was the owner of the
goods, at Freeport, Illinois—the O. & M. R. R. Co., giving their receipt for
the same. The goods were delivered to the Illinois Central Railroad Compa-
by the O. & M. Co., at Sandoval, 11, and the following receipt was given by
the [l C. R. R. Co.:

No. 202.] Saxp’L StatioN, May 16, 1861.

Received of the OHIO & MISSISSIPPI RAIL ROAD COMPANY, in
good order, for L. S. COWLES, Freeport,

1 Box Dry Goods. Charges, $1 59

300 1bs. 52¢ ——
BurLEr,- M.

The box was delivered by the Ill. C. R. R. Co. to the Appellee at Freeport,
and the goods, for which this action is brought, were found to be missing from
the box, when received by Appellee.

:)lu-/wvw‘ Wweado t\«.ﬁo—w, o— M= Mtman <

B Ifutics wa, Rl A wres P U ¥
"jf«.;w ve e wmeotiew , {Z]Luu],_, P. Tkl 2“
< ol . . s e s
B "“‘}Kw“' :qu: = d:’ﬁ Lefos = The evidence clearly, estables the foregoing facts, and the measure of dama-
leqaan b ges (in case the Ill. C. R. R. Co. is held to be liable,) was agreed upon.

FThe netice, [t vmg A ok 1o AN, G pre

G B B defve™ oo Ch huading The objections to the deposition of the witness D. W. Stead, are not well

or" M;;m" UE e ef b A nolilen; taken.
jﬁxﬁ: U defouar was Taken" by vindic Curtis v. Martin, 20 111, 557.

o Canmiged Nolees ow Ui Aoy Cole v. Choteax, 18 b, 442.
Mendind) | oad & B reffiedent l‘f"“."""" Greene v. Bledsoe, 12 Ib. 272,

Tl lhs Ui califleats awn olien,
A 6—\'4_ o At

Loss is prima facie evidence of negligence of a corporation.
Angell on Carriers, §§ 48. 202. 472,

4.
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The case of New Jersey Steam Navigation Company v. Merchants’ Bank,
6 Howard U. S. Reports, 844, is in point. That was an action bronght by
the Bank against the Navigation Company to recover the value of specie lost
on the steamer Lexington. The Bank made a contract with Harnden, propri-
etor of an Express, to transport the specie from New-York to Boston. The
Navigation Company contracted with Harnden.

The Navigation Company raised the objection that they were not liable to
the Bank ; that if accountable at all for the loss, they were accountable to
Harnden, with whom the contract for carrying the specie was made.

In deciding the case, considering Harnden in the light of a common carrier,
the Court say, (p- 380):

“The carrier,” says Buller J., ““is considered, in law, the agent or servant
of the owner, and the possession of the carrier is the possesion of the own-
er, (4 T. R. 490).

Under these circumstances, the contract between Harnden and the Respon-
dents for the transportation of the specie was, in contemplation of law, a con-
tract between them and the libellants ; and although made in his own name
and without disclosing his employers at the time, a suit may be maintained
directly upon it in their names.

(p- 38). In Sums v. Bond, 5 Barn. and Adol. 393, the Conrt observed that
it was a well established rule of law, that when a contract not under seal is
made by an agent in his own name for an undisclosed principal, either the
agent or the principal may sue on it.

The same doctrine is affirmed by Baron Parke in delivering the judgment
of the Court in Higgins v. Senior, 8 Mees. and Wels., 834, 844, in the Court
of Exchequer. [n that case it was held that the suit might be maintained on
the contract, either in the name of the principal or agent, and that, too, al-
though required to be in writing, by the statute of frauds.

The rule is also equally well established in this country, as may be seen by
a reference to the cases of Beebee v. Robert, 12 Wend., 413 ; Taintor v. Pen-
dergast, 8 Hill, 72; and Sanderson v. Lamberton, 6 Binney, 129.

The last case was like the one before us. It was an action by the owners di-
rectly upon the sub-contract made by the first with the second carrier for the con-
veyance of the goads, in whose hands they were lost.

The cases are numerous in which the general owner has sustained an action
of tort against the wrong-doer for injuries to the property while in the hands
of the bailee. The above cases show that it may be equally well sustained
for a breach of contract entered into between the bailee and a third person.

The Court look to the substantial parties in interest, with a view to avoid cir-
cuity of action.”

FREDERIC C. INGALLS,
Jor Appellee.
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: ABSTRACT.

: 1 Suit commenced December 24th, 1861, before Justice of the Peace.
FQI W “_,’ 4 ke The Plaintiff filed the following claim before the Justice. Plaintiff de-
el Nl - clares for goods lost by Defendants on their railroad, in transit as follows:

Aneeo) b Clear LHi2% 1 Doz. Men’s Colored Handkerchicfs.

¢ ) ¢ “__ i 1v; e & 1 “ (Y] “ “
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Judgment for the Plaintiff, $75.66.
Appeal to tho Circuit Court.

Judgment of the Justice affirmed.

o =21 &

Previous to the trial of the cause, the Defendants moved the Court
i to suppress the deposition of D. H. Stead, because the deposition did not.
Y v ‘{’ )~ 2 appear to have beca taken before G. P. McClimans, the officer named iu



2
the notice, nor does it appear to have been taken at the hour fixed in the
aame for taking the same.
2d. The 2d interrogatory, or so much of it as presumes that a paper
marked BExhibit A was obtained by the witness. 8d, So much of the
- ams. to int. 5 as sets up the act of a clerk or agent of an agent of De-
fendant because thereof. 4th. So much of ans. to said int. § as sets
forth what the paper or receipt therein meutioned was given for, because
thereof, the paper should show for only what it was given for. 5th. Ans.
8 to int. 8, because it attempted to explain a patent ambiguity in a wit-
ness.
6th. Ans. 9 to int. 9, because it sets up an arrangement outside of
this case, and is irrelevant and impertinent. 7th. Ans. 10 to int. 10, or
80 much thereof is irrelevant and impertinent to this case because thereof. -

The notice under which the deposition was tuken is a3 follows:

Affidavit of Eedrick C. Ingalls, of service of notice on the 13th day
of January, A. D. 1862,

Caption of Stead's deposition.

5th Interrogatory, Will you produce a paper, (marked Exhibit A.
and attuched hereto,) and state from whence you obtained it : state whoth
er you ever saw it before, and if so, when; do you know who signed it ?
if 8o, state by whom it was signed, and state, if you know, what was the
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occupation and employment of the person who signed it at the time it was
signed; and if you state that such person was then in the employment of
any person or corporation, state in whose employment he then was.

Answer. Itis produced, and I obtained it from Mr. A. Wisler, re-
ceiving clerk of Mr. E. J. Buster, agent of the Illinois Central R. R., at
Sandoval. It was signed Buster, by A. Wisler. A. Wisler was receiving
clerk of the Illinois Central R. R. at Sandoval, Ill. He was employed
by E. J. Buster, as agentee, but paid by the said Ill. Central R. R.

2d Interrogatory 5. State, if you know, for what this paper was
given: by whom, and to whom: state all the circumstances you know in
regard to it. '

Answer. This receipt was given by said agent said Ill. Central R. R.
to me for one box, directed to L. S. Cowles, and directed to Freeport, Ill
All I know about the delivery is, that it was delivered to the Railroad in
good order.

Tnterrogatory 8. Look at the paper marked Exhibit A, and state, if
you kuow, what the letters and figures I. C. 52 mean.

Answer. The 52 means that the [l Central Railroad proportion
of through rates is 52 cts. on the 100 pounds.

Interrogatory 9. State whether there is any arrangement between
the Ohio and Mississippi Railroad and the Illinois Central Railroad in re-
gard to charges on freight which is shipped on one of the roads, and passes
over the other to reach its destination : if so, state what the arrangement

18.

Answer. There is.such an arrangement. The arrangement is, that

a through rate of tariff is agreed on when freight passes over both roads,
and the last road which takes the freight pays the charges of the first
road.

Interrogatory 10. State, if you know, what is done with respect to
collecting charges for freight, where it is shipped on one rvad and passes
over the other: what is done with the money collected under such circum-
stances ?

Answer. When freight passes over the O. & M. Railroad and deliv-
ered to the Ill. Central, the said Central Railroad agent pays me the O.

& M. charges, as in this case, they paid me $1.59; the remainder which

they collect I do not know what they do with it. But the moncy I collect
I send to the Treasurer of the Ohio and Mississippi Railroad. .

Copy of the Exhibit attuched to the deposition.

EXHOIBIT A.

No. 202, Sand’l Station, May 16, 1861.
Received 186, of the Ohio & Mississippi Railroad Company
in good order, for L. S. Cowles, Freeport, One Box Dry Goods.

Charges, 1.59.
800 lbs. 52d.
iR Buster, W, C.
) ut Qe o,

Misler
edlialens

AL,
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Copy of certificate attached to deposition.

. McCLANANS, J. P.

The Court overruled the motion to suppress the deposition, and the
Defendant excepted. It was stipulated that the cause should be submitted
to the Court without a jury. That the Court should deccide all questions
as to the liability of Defendant; and if the Court shall consider the De-
fendant liable, then the measure of damages is to be the amount, $75.66,
found by the jury in the Court below, neither party waiving any right to
writ of error, or appeal to Supreme Court.

It was agreed that the deposition of Lucius C. Buell, subject to any
legal objection on the ground of such witness’ interest in the result of the
guit, or any other legal objection, together with the original bill of lading
from the Ohio and Mississippi Railroad Company, *“ A,” may be read in
evidence on the trial, Defendants reserving of making all legal objections
to said deposition, except as to the time of making the same.

L. C. Buell’s deposition. He says I shipped a box, on the 13th day
of May, 1867, at Cincinnatti, directed to the Plaintiff at Freeport, Illinois,
ghipped by the Ohio & Mississippi Railroad. I took a bill of lading for
the same; took it from the Ohio & Mississippi Railroad agent. The bill
of lading marked A is signed by Leahy, I received it from the agent. I
packed the box myself; gives contents of the box.

One dozen men’'s colored handkerchiefs, number 185, were worth four
dollars a dozen in Cincinnatti. One dozen men’s colored handkerchiefs,
marked 205, were worth seven dollars and a half in Cincinnatti. Two
dozen colored handkerchiefs, number 195, worth six dollars a dozen in
Cincinnatti. He also gives the value of the other articles.

I was instructed by Plaintiff to ship them by railroad. They were
marked L. S. Cowles, Freeport, Illinois.

I shipped them on the Ohio & Mississippi Railroad, at Cincinnatti.
The box was lined with a piece of Washington sheeting.
Witness is a brother-indaw of Plaintiff.

D. W. Stead, in addition to the interrogitories and answers above
stated, testified that he was agent for the Ohio & Mississippi Railroad

Company at Sandoval. I received a box by the Ohio & Mississippi Rail-
road from Cincinnatti, and delivered i; to the Illinois Central Railroad
receiving agent, May 16, 1861, at Sandoval, Marion County, Illineis, re-
ceived it in good order. The Ohio & Mississippi Railroad forms a junction
with the Illinois Central Railroad at Sandoval.




5
27 It was admitted, on the trial, that the box described in the receipt to
the Ohio & Mississippi Railroad Company attached to the deposition of
witness Stead was delivered by the Defendant to the Plaintiff, at Freeport,

Tilinois, in apparent good order ; that the goods for the loss of which this
action is brouzht, werc missing from the box when delivered by Defendant

to Plaintiff, at Freeport, and that Plaintiff paid the freight on the box,
This was all of the evidence.
The Court found the issuo for the Plaintiff,

28 The Defendant moved for a new trial. The motion was overruled,
and the Defendant excepted.

POINTS MADE BY APPELLANT.

L

The deposition of Stead should have been suppressed. The notice
stated that the deposition would be taken at 10 o'clock, A. M. It does
not appear that it was taken at that time.

ﬂ/ﬂ%Mé &W%ng

C‘/é’””/‘f Pz dgf /il)[/ﬁl/ § Mecrvew,

O Y 2z
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There is no proof that the goods, if saken from the box at all, were
taken from the box while in the castoly of the Defendant. It istrae that
the receipt say3 that tie box was received in good ordar, but it was also
delivered to Plainti in appavent gon:d ovder. The Defendant did not re
ceipt for the missing goods, nor is thore any proof whatever that thoso

goods wero in the box when Defendant received it.

GLOVER, COOK & CAMPBELL,
Attorneya for Appellants.
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