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IN THE

Snpreme Gonrt of IWinois,

Third Grand Division---April Term .A.-D, 1865.

" Hiram Coorey, Plaintyff in Error,
" V8,

Jacos P. WiLrarp, Defendant in Error.

<>

DEFENDANT'S BRIEF.

The judgment below was entered in the Will County Circnit
Court at vacation, November 16th, 1860, by confession on a declar-
ation cognowvit, note and power of attorney to confess judgment at-
tached thereto. These are all the papers now to be found on file in

said court. The warrant of attorney acknowledges the indebted-

ness, and authorizes a confession of judgment, and the filing of a cog-
novit, with an agreement therein, that no writ of error should be
prosecuted upon, nor any bill filed to interfere with, said judg-
ment, and to release all errors in entering the same, &e.

On the 10th of December, 1860, the plaintiff in error exhibited
his bill of complaint in the Will Circuit Court; among other
things, setting forth the execution of the note by him, but charg-
ing .that he had paid it to defendant’s agent, and praying that
the defendant be enjoined from collecting said judgment; and
thereupon, an injunction issued in accordance with the prayer of
said bill, and was served on the defendant.

On the hearing of the cause the bill was dismissed, and an ap-
peal taken to this court, and heard at the last term, at which time,
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among other reasons urged for the reversal, were the errors now
assigned. This court affirmed the decree dismissing the bill. The
Judgment is now brought before this court by writ of error.

1l

It will be observed, in the first place, that whatever meritorious
defence the plaintiff may have had, for setting aside or reversing
the judgment in this case, has been presented in the proceeding
on the other side of the court, and that the only objections now
assigned, or which can be urged against it, are of a technical na-
ture, or such as arise from pretended irregularities in its entry. In
equity, this court have already determined, that the judgment
should not be set aside.

IT.

Again, no objection was made {o the manner of entering the
judgment, until the last term of this court—more than three years
after its confession, and then incidentally, only. Without any
reason, and making no application to the court below to set aside
the judgment on account of irregularities, the defendant has al-
lowed the matter to rest, preferring to take his chance of success
on the question of payment. Such applications should be made at
the earliest practical moment. After such a lapse of time as there
has been here, every presumption is in favor of the judgment.

32 11l., Hare v. Jones.
28 111, 519, Austin v. Lot.

1T1.

The first error assigned is, that no affidavit was filed with the
note and warrant of attorney, showing its execution by the plain-
tiff. If it was conceded that this was necessary in the entry of
judgments in Will County, and -that none was filed in this case, it
is still claimed by the defendant, that its execution having been
admitted in the other proceeding between these parties, upon this

y

-
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same judgment, and set up in his bill of complaint, is res adju-
dicata, and he should not be permitted to deny it, in any proceed-
ing, nor treat the absence of such an affidavit as an existing irreg-
ularity in entering the judgment. :

IV.

Such an affidavit is not required in entering judgments by con-
fession in Will Connty.

By the 5th section of the act of January 26th, 1859, an act of
Febrnary 14th, 1857, regulating the practice in the 7th judicial
circuit, was applied to Will County Circuit Court. The 8th sec-
tion of the latter act, (Scates Comp., 274,) provides that “said courts
shall be considered as always open for the entry of such defanlt, or
judgment by confession, and judgments so entered shall have like
force and effect as if entered in term time. Provided, that before
the entry of such judgment by default, the plaintiff shall file, with
the clerk, an affidavit, by himself or agent, that the debt is a dona
Jlde one, and that there are no just discounts or set offs thereto.”

By the act of February 7th and 16th, 1857, the former regulat-
ing the practice in the 20th and the latter,in the 13th circuit, judg-
ment by confession in vacation, are to be entered in these circuite,
before the clerk, by filing the proper papers with him, which, this
court have determined, embrace an aftidavit of the execution of the
note. ¢

It will be seen that the practice of Cook County, under said act
of February 14th, (and since the act of January 26th, 1859, be-
fore referred to) Will County, also, differ essentially from the
practice prescribed by the act last referred to, both as to taking
defaults and entering judgments by confession.

In these counties the courts are always open and in session for
these purposes. It is, therefore, the same, as to such judgments,
as if entered at a regular term of the court, and the same presump-
tion of regularity and proof of execution arise thereon.

The only affidavit required by section 8, above referred to, relates
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to jndgments by defanlt; an afidavit showing that the claim is
jusp and unpaid, and not relating to the execution of the instrument
sued on.

The legislature, while legislating upon both subjects, having re-
quired a particular kind of atlidavit for a judgment by default,
aud none for judgments by confession, it is fair to presume, in -
tentionally omitted to require an affidavit for the latter class of
judgments.

V.

It is believed that the remaining errors are also not well assigned,
and that this court has so modified the views expressed in the 28
11l., 844, Hind v. Hopkins, as to render any discussion of them
unnecessary.

But, admitting that the errors are well assigned, the action of
the plaintiff, in resorting to the chancery side of the court for re-
lief, and cansing an injunction to be issned, restraining the collec-
tion of the judgment, is an election of that tribunal as the final
arbiter, and operates as a release of all errors in entering said
judgment. A party will not be permitted to try one remedy, and
being unsuccessful in that, adopt another.

Purple’s Stat., vol. 2, p. 769, sec. 11.
3 Scam., 210, McConnell v. Ayers.

VELE,

The warrant of attorney authorizes, and the cognovit has exer-
cised, on behalf of the plziintiﬂ','the release of all errors in enter-
ing the judgment. As before remarked, in equity, it has been
determined by this court, that the judgment should not be dis-
turbed. At law the same result must follow, as the informalities
in entering the judgment are waived by the resort to equity.

The application to set aside a judgment, by confession or war-
rant of attorney, should be made before the court where the judg-
ment is entered.



5

It the bill in equity be considered such an application, it having
been dismissed by the court below, and the decree affirmed by this
court, the plaintiff has tried that remedy once, and car not again

- seek it here ; if not so regarded, no application has been made in
the court below, and none can now be entertained—first, on ac-
count of the delay ; and, second, on motion to.set aside such judg-
ments, courts are governed by rules of equity, and by these rules,
the plaintiff’s case has already been tried and defeated. .

GEO. T. BAILEY,
Attorney for Defendant.
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