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STATE OF ILLINOIS.
SUPREME COURT, 2

@he People of the State of Illinois,
To the Clerk of the . Stx fcai Coﬁméounty...% ....................... Greeting:
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SUPREME COURT OF ILLINOLS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1862.

William K. McAllister,
Plaintiff in Error,
ERROR TO THE

vs. :
Syperior Court oF CHICAGO.

Robert R. Ball,
Defendant in Error.

ABSTRACT OF RECORD AND POINTS.

Rec. p. 2 Tms action was assumpsit brought to the April term, 1859, of the

Cook county Court of Common Pleas.

The Plaintiff’s Declaration was filed on the 4th of March,
1859, containing three special counts, based upon three several. promis-
sory notes, bearing date August 11, 1857.

The first count describes a note for one hundred dollars, payable in
three months. The other two respectively deseribe a note for fifty-seven
dollars, payable, one in six, and the other in nine months.

To these special counts were added the common counts for money lent
and advanced ; money paid, laid out and expended ; money had and re-
ceived ; and for goods, &e., sold and delivered.

The Defendant, on the 6th day of April, 1859, filed a demurrer
to the special counts, and to the common counts, the general issue, as



10, 12

16

17

18

21

- follows: (After the title to the cause) ‘“ And the said detendant, as to

¢last, or common counts, in the declaration aforesaid, in his own proper
¢ person comes and defends the wrong and injury, when, &ec., and says
¢he did not undertake or promise, in manner and form, as the said plain-
Ctiff 47 those counts hath complained against him, and of this he puts
¢ himself upon the country,” &ec. And also filed therewith a proper affi-

davit of merits.

The Court overruled the demurrer to the special counts, and ren-

dered final judgment in the cause.

On the 25th day of January, 1861, the plaintiff’s attorney obtained

" an order of the court, striking out the said common counts from his de-

claration, and also for leave to amend his declaration ; and thereupon at
the same time filed his amended declaration, which contains all the iden-
tical causes of action, set out in the same allegations and words as in the
original, including the common counts, for money lent and advanced ;
money paid, laid out, and expended ; money had and received ; and for
goods, wares and merchandize sold and delivered.

On the 4th day of February, A. D. 1861, at the same term of said
court, the defendant filed a plea to the first special count, one of those to
which the demurrer was overruled, and made no plea whatever to the
second and third special counts.

At the March term, 1861, the plaintiff filed his replication to the
special plea to said first count, but did not take defendant’s default as to

_ either the second or third counts, which remained unanswered.

The case was reached and called for trial at the April term, 1861, of
said court, whereupon the plaintiff moved the court to enter defendant’s
defanlt not only as to the said second and third counts, but also as to the
common counts ; to which the detendant then and there objected ; but
the court overruled the objection, and ordered that the defendant’s de-
fault be entered both as to said second and third counts, and the com-
mon counts ; to which the defendant then and there excepted.



21

23

(3)

The Defendant thereupon objected to the trial of the cause, and
moved that the same be dismissed, on the ground that the plaintiff, by
replying to defendant’s special plea, without causing his default to be en-
tered as to the part of plaintiff’s declaration unanswered by plea, at the
same term at which it was filed, discontinued his action.

But the court overruled both the said objection and motion; and the
said defendant then and there excepted. :
The case was thereupon given to the jury, who assessed the damages

on the counts upon which defaunlt was taken, at two hundred and tifty-
eight dollars and forty cents, for which judgment was immediately ren-
dered by the court.

The Defendant in the court below sued out a writ of error from
this court, to review the said proceedings, and assigns for error:

1. The court erred in taking the defendant’s default as to the com-
mon counts, whilst a pled of the general issue, specifying the said counts,

was regularly upon the files in said cause. That the striking out of said"
counts, and immediately restoring the same, under leave to file an

amended declaration, did not obviate the said plea.

2. The court also erred in overruling the motion to dismiss the cause
for discontinuance, by replying without taking the default of defendant,
at the same term, of filing said plea and replication.

8. The court erred in permitting the said plaintiff to take defend-
ant’s defanlt as to the portion of declaration unanswered, at a term sub-
sequent to that of filing the said plea and replication.

POINTS FOR PLAINTIFF IN ERROR.

I.

The court erred in ordering the default of defendants below to be en-

tered as to the common counts.



(4)

The declaration, containing three gpecial counts, and the ordinary com-
mon counts, was filed for the April term, A. D. 1859, of the Court of
Common Pleas. The defendant demurred to the special counts, and
filed the general issue and affidavit of merits to the common counts. At
the July term, A. D. 1859, the court overruled the demurrer to special
counts, and rendered final judgment, without disposing of the common
counts and the general issue thereto ; for which cause this court reversed
the judgment (McAllister vs. Ball, 24 T11. R. 149), and decided that the
plea of general issue to said counts should have been disposed of.

The case coming back to the Superior Court, the plaintiff’s attorney,
in order to get rid of such issue, obtained an order, at the January term,
1861, striking out said counts from his declaration, and also leave, in the
same order, to amend his declaration ; and thereupon, on the same day,
filed an amended declaration, as he termed it, with the same identical
common counts‘ restored ; which, it is submitted, is the same in legal
effect as if he had obtained an order striking out the common counts,
and immediately obtained another order restoring the same.

Hence the question arises, can a plea to a declaration, or to any cause
of action therein contained, be overreached or avoided in any such way ¢
The court below held, that by reason of the amendment, there was no
plea to said counts, which I submit is manifest error, and not only that, -
but one which subverts the principles of a well settled practice, sup-
ported by reason and justice, and sets up another, dangerous and troubie-
some in its consequences. Ior why should a defendant be put to the ex-
pense of re-forming his issues, simply because a plaintiff may have found
it necessary to amend his declaration, to correct mistakes, and avoid the
consequences of perhaps his own sheer negligence and inattention? But
the law is well settled that such amendment did not require the defend-
ant to re-file his general issue.

In Waight et al vs. Lessee of Iollingsworth et al, 1 Peters R. 165, after
the defendants had pleaded the general issue, the plaintifts added a new
count. The court say that the authorities cited * prove unquestionably
¢ that upon amendments being made to the declaration, by adding a count,
¢ the defendants had the right to plead de novo, they prove nothing
“more, They do not show that the defendants in such cases must neces-



(5)

“sarily plead de novo ; or, that judgment may be entered by default, for
“want of a plea to the new count, if, before the amendment, he has
“ pleaded the general issne. We think the practice is well settled to the

“ contrary.”

The court held the same thing in Parmelee vs. Hischer, 22 Ill. R. 212.
See also, Saltus vs. Bayard, 12 Wend. 228.
6 Taunt, 400 ; 5 Salk, 517.
1 Hall (N. Y. Superior C. R.) 165.

But at all events, the plaintiff below was not entitled to a default as to
the common counts, without first obtaining a rule to plead to the amended
narr.

8 Durn. & East., 87.
1 Tidd’s R. 708 and notes.

IR

The court erred in refusimrg to dismiss the cause for discontinuance ;
also, for allowing the defendant’s default to be entered at the April term,
1851.

On the 4th February, 1861, the defendant filed a plea to the first spe-
cial count; at the March term, 1861, the plaintiff replied to said plea.
Now, at the close of the last mentioned term, the second and third counts
remained wholly unanswered ; and if the plaintiff was entitled to a de-
fault upon the common counts, it was because they likewise were never
answered ; and by the well established practice in this State, it was incum-
bent upon the plaintiff’ to take the defendant’s default, as to the second
and third counts and said common counts, at the March term, at which
he filed his replication to the special plea to first couht, or his canse was
discontinued, and could not be saved by taking such default at a subse-
quent term.

Warren vs. Noxon, 8 Scam. 38.
22 Ill. R. 330; 18 Ill. R. 55.
13 How. (U. S.) 182.

W. K. McALLISTER, Pro. Se.
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Present, The Honorable J f)ﬂ %1[&7; A __Chief Justice of tke}
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