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Nore.—No abstract has been furnished th us, but the facts set forth below appearall of record.
On account of time having been given appellants to file abstract, it has been necessary to file
our brief without seeing it.

SUPREME COURT OF ILLINOILS.

AT OTTAWA.

H. K. BUEL, ET AL,

APPELLEES.
ADS

W. B. JOHNSON,

APPELANT,

The Bill of Exceptions improperly contains much of the pleadings—in
fact, almost all of them. They ought not to have been inserted. It runs back
to the beginning of the suit, and embodies motions and rulings of the Court
a dozen terms back. The Court has no right to sign bill of exceptions, con-
taining proceedings in prior terms. All exceptions to rulings should be taken
at the same term, and preserved by bill signed then. The Court is pre-
sumed to know nothing of the proceedings of prior terms, except the plead.
ings, orders entered, and exceptions actually taken. Therefore, all the deci-
sions and motions in the case, prior to the term of trial, are to be taken as

correct, and cannot now be enquired into—must be here presumed correct.

Yet in them there isno error. The original writ of attachment was
against Johnson, (& non-resident,) with a summons clause for Garrison (a re-
sident,) and co-defendant. It was amended by making the summons part of
the writ; also, contain the name of Johnson. The Courthad enough to amend
by in prior pleadings, (affidavits, &e.,) and besides was authorized by statutes

(Purp. st 98, sec. 8,) to amend. It was simply an amendment to bring John-




son personally into court, and as he had then actually appeared, and has
since plead personally in the case, he cannot object to the amendment. Be-
sides, the service of the attachment part of the writ, which was in the
ordinary form, was as to him sufficient to bring him into Court. There is no
summons portion in an ordinary writ of attachment, against a non-resident,
yet if personally served, he is as much bound to appear as if served personally
by a summons. There may be a question too, whether the original writ was

not right. The statute seems to contemplate a summons only against -t/e

non-resident. (P. Statute, page 97, sec. 6.) But be that as it may, Johnson

having appeared, cannot object to the way in which he was brought into
court, to the writ or its amendment, or the return on the same; nor can any

of the property be released.

These proceedings, therefore, prior to trial, as to the writ, cannot be en-
quired into, for the reason first stated, and if enquired into are correct. So are

disposed of the first, sccond and third errors assigned.

The pleadings in the case were in effect:

The Iirst Plea, is equivalent to general issue. In it, thereis an at-
tempt to deny the signature of the note; but the words of the plea are simply :
“that said defendants did not as partners, by the name, style and description
of ‘W. B. Johnson & A. Garrison,” make and deliver said Promissory
Note in writing, nor as such did not undertake, nor promise in manner and
form,” &e. 3 -

That is simply a denial that it was signed by them as partners—not a
denial of their signatures. It is an issue not raised by us at all; though in
the first part of the declaration we describe them as partners. We do not
in the count on the note, or the common counts, allege that they signed it as
partners, or were such. Their whole plea, is a plea, admitting that they
signed the note, but not as partners. It does not put us to the proof of the

note, or signatures, or partnersnip of either plaintiffs or defendants.

The second plew is equivalent to the general issue. It states, that plain-
tiffs levied on a lot of tan bark of defendant Johnson, as one Bell’s—and
threatened to sell the same, and so got the note. It is a plea of duress. The
same facts could be shown under general issue—under first plea. This ans-
wers 10th assigninent of errors.

The third plea was, that Bell was, and is indebted to plaintifs and de-

fendants, undertook and promised to pay plaintifts said indebtedness, which
2




are same promises in declaration mentioned. This is no defence ; in fact shows
a good consideration for our note—and as the plea is stood by, as to the
appellant, we are entitled, on the admission contained in same, to judgment
for at least the amount of the note; which is just the amount (with interest)
of our judgment. This answers the 9th assignment of errors, and settles the
whole matter. This plea also does not state that the promises were 7ot in

writing.

The trial was had then on the first and second pleas. The record shows,
that the dssues (plural) as to W. B. Johnson only,” were tried. The
words are in substance, that there was a trial of the issues, by agreement of
the parties, s to Johnson only, by a jury of right men, “who, being duly
selected, tried and sworn, by agreement of the parties, to try the issues joined
here in our plea of W. B. Johnson only, after hearing evidence, arguments of
counsel, and instructions of Court, retired to consider their verdict,” &c. It
therefore appears that the éssues (plural) were tried as to Johnson only, and
the jury so sworn, and that too dy consent. It would be nonsense to say
that they were sworn only to try one issue, when the word 7ssues is used. In
the phrase “issues as to plea of Johnson,” pleais to be interpreted not in its
technical sense, but as defence or pleading, and so as not to mean one plea. Be-
sides this, it appears, that the jury were sworn to try the issues by consent,
and no objection canbe made. Also, the only plea on which issue was joined
actually, was the first, (to that only there being a similiter,) and the second
was equivalent to it ; the first being only the general issue, (though it pre-
tends to be a special plea,) under which all the facts stated in the record here

could be shown. The second plea was specially replied to and 2o similiter.

The Bill of Exceptions absurdly attempts to show that the jury were
sworn to try the issues as to defendants—Joth of them. The Bill of Exceptions
cannot contradict the record of the judgment. It is only to preserve things
not of record. The record is the only guide as to the facts stated in it as to
swearing of jury and rendering of their verdict. But thebill does not contra-
dict the record. The only issues there were, were between plaintiffs and de-
fendant, Johnson and Garrison, was not served. If served, then if he did not
plead, they would be sworn to assess damages. If he did plead, then and not
till then, would there as issue as fo Zim. It would be absurd to suppose in
this Court that the jury were sworn to try issues as to both defendants, when
there were issues only as to one of them. If they were sworn to try issues as
to both, still the effect of the oath would be that they were sworn only as

to the issues which were, which were with Johnson only. The swearing of

jury was therefore right, both by record, and even by bill of exceptions.
3




The Bill of Exceptious shows that on the trial, the plaintifts proved, by
?

the attorney of defendant, the signatures of the note as to both defendants,
and that the note was then and there read in evidence, without l’::':mptiou
being taken. The exception that it was not sufliciently proved, cannot be
taken here for the first time. It was not necessary though, to prove it at all,
or that plaintiffs or defendants were partners. (See remarks on first plea
above.) There was simply a denial that they signed the note, as partners, and
we never said they did, any more than we said they did as loafers, merchants
or doctors. There is no denial of the note in the plea, as required by the
statute, to put us on the proof of the note. It proved itself. Our proof though,
showed defendants to have been joint promissors, and their not excepting to
the introduction of the note, sets all question as to the correctness of the trial
at rest. They should have excepted to the introduction of the note «at the
time of offering it, not laid by to except to-it after verdict. They should
have objected when we could have remedied any formal error, if there was any,
in proof. We declared in first count, under names, Buel, Hill, Granger & Co.,
averred the note so drawn to us, and signed just as the note introduced in
evidence. All this is an answer to the 5th, 6th, 7th and 8th assignments of

CIror.

The 11th assignment of error is that the case is not disposed of, as to
Garrison, the co-defendant, not served. Tt was not necessary. Johnson
could not except to it. The case without order, still remains pending as to
Garrison. At any time a sci fa could be issued—/e not having appeared.

J. W. WESTCOTT,

Attorney and Counsel for Appellees.




Since making above Brief, appellees have seen abstract of defendants. An amended ab-

stract is filed by us.

It appears that the writ was amended March 12, 1860. The order of the Court was, ‘“that
the writ stand as returned, and run against both defendants.” This was enough without the
formal amendmend which was endorsed on the writ. The writ, though uramended, it is submit-
ted, would be good enough. It was in the first place just as prescribed by the statute. Our
amendment in summons part of the writ, by also inserting Johnson’s name, can not effect the
attachment portion which was all right—or release the property. A

A point is made by appellants, that the record shows that * Garrison appeared.” That
he did appear at any time in the case, is ullerly false, in point af fact. The clerk, in making up
his record, has made one or two slips of the pen, from which they attempt to show that he did
appear. He put in no pleading, though in the case ; nor was his appearance ever entered. The
order made March 12, 1860, was, ‘“defendants’ came by J. R. Anderson, attorney, and submit
motion to quash writ,” &e. This could mean, of course, oxly defendants that Anderson appeared
for, to wit, Joknson; besides this, the motion was by him as atlorney for Johnson alone. The
same reasoning applies to the orders of 10th and 23rd of April; where the record says, * de-
fendants, by J. R. Anderson, their attorney,” &e.

The motions and pleadings mentioned in all these orders, were not Garrison’s at all. The
Court will not take loose expressions, in a record, so evidently erroncous and false; and from
them here adjudge—that Garrison appeared. Tt will presume, that an attorney appeared only
for those he had made pleas or motion for; why should the record be saying that Garrison ap-
peared on Johnson’s motion ? It meant only to say, that the parties interested in the motion
or plea appeared—to wit, on part of defendants—Jo/knson only. The entry of the trial, by the
jury, shows, that the Court and parties at that time understood Garrison had not appeared, and
that there was no issue to be tried as to Garrison. It shows ‘“that no service was had on Gar-
rison,” and that no éxsue was tried as to him. The Court will presume all things to sustain
these proceedings.

But in addition to this, if the entries in the record are to be read literally, and the Court
is to believe, on the loose expressions of the clerk, that defendants appeared, both of them, it
appears from the record of the trial, that “by agreement of the partics,” the jury were sworn
to try the issues only as to Johnson, and that all parties consented to such a trial, and virtually
to the verdict and judgment on such issue. This a{g tfent would waive all errors as fo pro-
ceeding lo trial as to only one defendant: but there is none. The Court, in construing its record,
will be governed by its ordinary rules of construction, and as to a slip of the pen—an s too
much or little—if a record, and the whole proceedings, show it must be an error, it will be dis-
regarded. The mere fact that Anderson never filed a motion or plea for Garrison, and never
made a move for him in the case, and that Garrison was not served, are enough to show that
there must be an error in the statement, that * defendants” appeared by him on the motions,”
and that ¢ defendants” means Joknson only. It is submitted, also, that, where the record shows
an appearance of a defendant not served, it should be entered of writing, signed by the attorney,
and in such a way as to show that the defendant not served, came into Court, with the inten-
tion of submitting himself to its jurisdiction—and if he came into Court on the hearing of a
motion, that it was on a motion made by him. On the loose expressions of the record, we
know, and knew we could not act against Garrison, unless newly served.

J. W. WESTCOTT,

For APPEJIIXES.
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Nore.—No abstract has been furnished th us, but the facts set forth below appearall of record.
On account of time having been given appellants to file abstract, it has been necessary to file
our brief without seeing it.

SUPREME COURT OF ILLINOILS.

AT OTTAWA.

H. X. BUEL, ET A1,

APPELLEES.
ADS

W. B. JOHNSON,

APPELANT,

The Bill of Exceptions improperly contains much of the pleadings—in
fact, almost all of them. They ought not to have been inserted. It runs back
to the beginning of the suit, and embodies motions and rulings of the Court
a dozen terms back. The Court has no right to sign bill of exceptions, con-
taining proceedings in prior terms. All exceptions to rulings should be taken
at the same term, and preserved by bill signed then. The Court is pre-
sumed to know nothing of the proceedings of prior terms, cxcept the plead.

ings, orders entered, and exceptions actually taken. Therefore, all the deci-

sions and motions in the case, prior to the term of trial, are to be taken as

correct, and cannot now be enquired into—must be here presumed correct.

Yet in them there is no error. The original writ of attachment was
against Johnson, (@ non-resident,) with a summons clause for Garrison (¢ re-
sident,) and co-defendant. It was amended by making the summons port of
the writ; also, contain the name of Joknson. The Courthad enough to amend
by in prior pleadings, (affidavits, &ec.,) and besides was authorized by statutes

(Purp. st 98, sce. 8,) to amend. It was simply an amendment to bring John-




son personally into court, and as he had then actually appeared, and has
since plead personally in the case, he cannot object to the amendment. Be-
sides, the service of the attachment part of the writ, which was in the
ordinary form, was as to him suficient to bring him into Court. There is no
summons portion in an ordinary writ of attachment, against a non-resident,
yet if personally served, he is as much bound to appear as if served personally
by a summons. There may be a question too, whether the original writ was
not right. The statute seems to contemplate a summons only against the
non-resident. (P. Statute, page 97, sec. 6.) But be that as it may, Johnson
having appeared, cannot object to the way in which he was brought into
court, to the writ or its amendment, or the return on the same; nor can any

of the property be released.

These proceedings, therefore, prior to trial, as to the writ, cannot be en-
quired into, for the reason first stated, and if enquired into are correct. So are

disposed of the first, sccond and third errors assigned.

The pleadings in the case were in effect:

The Iirst Plea, is equivalent to general issue. In it, thereis an at-
tempt to deny the signature of the note; but the words of the plea are simply :
«that said defendants did not as partners, by the name, style and description
of “W. B. Johnson & A. Garrison,” make and deliver said Promissory
Note in writing, nor as such did not undertake, nor promise in manner and

form,” &e.

That is simply a denial that it was signed by them as partners—not a
denial of their signatures. It is an issue not raised by us at all; though in
the first part of the declaration we deseribe them «s partners. 'We do not
in the count on the note, or the common counts, allege that they signed it as
partners, or were such. Their whole plea, is a plea, admitting that they
signed the note, but not as partners. It does not put us to the proof of the

note, or signatures, or partnersnip of either plaintifts or defendants.

The second plew is equivalent to the general issue. It states, that plain-
tiffs levied on a lot of tan dark of defendant Johnson, as one Bell’s—and
threatened to sell the same, and so got the note. It is a plea of duress. The
same facts could be shown under general issue—under first plea. This ans-

wers 10th assign.aent of errors.

The third plea was, that Bell was, and is indebted to plaintifts and de-

fendants, undertook and promised to pay plaintiffs said indebtedness, which
2




are same promises in declaration mentioned. This is no defence ; in fact shows
a good consideration for our note—and as the plea is stood by, as to the
appellant, we are entitled, on the admission contained in same, to judgment
for at least the amount of the note; which is just the amount (with interest)
of owr judgment. This answers the 9th assignment of errors, and settles the
whole matter. This plea also does not state that the promises were not in

Writing.

The trial washad then on the first and second pleas. The record shows,
that the dssues (plwral) as to “ W. B. Johnson only,” were tried. The
words are in substance, that there was a trial of the 7ssues, by agreement of
the parties, as to Johnson only, by a jury of right men, “who, being duly
selected, tried and sworn, by agreement of the parties, to try the issues joined
here in our plea of W. B. Johnson only, after hearing evidence, arguments of
counsel, and instructions of Court, retired to consider their verdict,” &c. It
therefore appears that the éssues (plural) were tried as to Johnson only, and
the jury so sworn, and that too by consent. It would be nonsense to say
that they were sworn only to try one issue, when the word éssues is used. In
the phrase ‘“issues as to plea of Johnson,” pleais to be interpreted not in its
technical sense, but as defence or pleading, and so as not to mean one plea. Be-
sides this, it appears, that the jury were sworn to try the issues dy consent,
and no objection canbe made. Also, the only plea on which issue was joined
actually, was the first, (to that only there being a similiter,) and the second
was equivalent to it ; the first being only the general issue, (though it pre-
tends to be a special plea,) under which all the facts stated in the record here

could be shown. The second plea was specially replied to and no similiter.

The Bill of Exceptions absurdly attempts to show that the jury were,
sworn to try the issues as to defendants—both of them. The Bill of Exceptions
cannot contradict the record of the judgment. It is only to preserve things
not of record. 'The record is the only guide as to the facts stated in it as to

swearing of jury and rendering of their verdict. But the bill does not contra-

dict the record. The only issues there were, were between plaintiffs and de-

fendant, Johnson and Garrison, was not served. If served, then if he did not
plead, they would be sworn to assess damages. If he did plead, then and not
till then, would there as issue as o 2im. It would be absurd to suppose in
this Court that the jury were sworn to try issues as to both defendants, when
there were issues only as to one of them. If they were sworn to try issues «s
to both, still the effect of the oath would be that they were sworn only as
to the issues which were, which werve with Johnson only. The swearing of
jury was therefore right, both by record, and even by bill of exceptions.:
3




The Bill of Exceptious shows that on the trial, the plaintiffs proved, by

the attorney of defendant, the signatures of the note as to otk defendants,
and that the note was then and there read in evidence, without cxception
being taken. The exception that it was not sutliciently proved, cannot be
taken here for the first time. It was not necessary though, to prove it at all,
or that plaintifts or defendants were partners. (See remarks on first plea
above.) There was simply a denial that they signed the note, as partners, and
we never said they did, any more than we said they did as loafers, merchants
or doctors. There is no denial of the note in the plea, as required by the
statute, to put us on the proof of the note. It proved itself. Our proof though,
showed defendants to have been joint promissors, and their not excepting to
the introduction of the note, sets all question as to the correctness of the trial
at rest. They should have excepted to the introduction of the note at the
time of offering it, not laid by to except to it «fter verdict. They should
have objected when we could have remedied any formal error, if there was any,
in proof. We declared in first count, under names, Buel, Hill, Granger & Co.,
averred the note so drawn to us, and signed just as the note introduced in

evidence. All this is an answer to the 5th, 6th, 7th and 8th assignments of
error.

The 11th assignment of error is that the case is not disposed of, as to
Garrison, the co-defendant, 7ot served. Tt was not necessary. Johnson
could not except to it. The case without order, still remains pending as to
Garrison. At any time a sci fa could be isswed—re not having appeared.

J. W. WESTCOTT,

Attorney and Counsel for Appellees.




Since making above Brief, appellees have seen abstract of defendants,
stract is filed by us.

An amended ab-

It appears that the writ was amended March 12, 1860. The order of the Court was,

“that
the writ stand as returned, and 7un against both defendants.” This w

as enough without the
formal amendmend which was endorsed on the writ. The writ, though unamended, it is submit-

ted, would be good enough. It was in fhe first place just as prescribed by the statute.  Our
amendment in summons part of the writ, by also inserting Johnson’s name, can not effect the
attackment portion which was all right—or release the property.

A point is made by appellants, that the record shows that * Garrison appeared.” That
he did appear at any time in the case, is utlerly false, in point af fact. The clerk, in making up
his record, has made one or two slips of the pen, from which they attempt to show that he did
appear. He put in no pleading, though in the case ; nor was his appearance cver entered. The
order made March 12, 1860, was, ““defendants’ came by J. R. Anderson, attorney, and submit
motion to quash writ,” &c. This could mean, of course, only defendants that Anderson appeared
for, to wit, Joknson; besides this, the motion was by him as atlorney for Joknson alone. The
saume reasoning applies to the orders of 10th and 28rd of April; where the record says, ‘‘de-
fendants, by J. R. Anderson, their attorney,” &ec.

The motions and pleadings mentioned in all these orders, were not Garrison’s at all. The
Court will not take loose expressions, in a record, so evidently erroncous and false; and from
them here adjudge—that Garrison appeared. It will presume, that an attorney appeared only
for those he had made pleas or motion for; why should the record be saying that Garrison ap-

peared on Johnson’s motion? It meant only to say, that the parties interested in the motion
or plea appeared—to wit, on part of defendants—dJokuson only. The entry of the trial, by the
jury, shows, that ¢he Conrt and parties at that time understood Garrison had not appeared, and
that there was no issue to be tried as to Garrison. It shows “that no service was had on Gar-

rison,” and that 20 issue was tried as to him. The Court will presume all things to sustain
these proceedings.

But in addition to this, if the entries in the record are to be read literally, and the Court
is to believe, on the loose expressions of the clerk, that defendants appeared, both of them, it
appears from the record of the trial, that ‘““by agreement of the parties,” the jury were sworn
to try the issucs only as to Johnson, and that all pmtlcs consented to such a trial, and virtually
to the verdict and judgment on such issue. This ai;,um,ut. would waive all errors as {o pro-
ceeding to trial as to only one defendant: but there is none. The Court, in construing its record,
will be governed by its ordinary rules of construction, and as to a slip of the pen—an s too
much or little—if a record, and the whole proceedings, show it must be an error, it will be dis-
regarded. The mere fact that Anderson never filed a motion or plea for Garrison, and never
made a move for him in the case, and that Garrison was not served, are enough to show that
there must be an error in the statement, that “defendants” appeared by him on the motions,”
and that ‘“defendants” means Joknson only. It is submitted, also, that, where the record shows
‘an appearance of a defendant not served, it should be entered of writing, signed by the attorney,
and.in such a way as to show that the defendant not served, came into Court, with the inten-
tion of submitting himself to its jurisdiction—and if he came into Court on the hearing of a
motion, that it was on a motion made by him. On the loose expressions of the record, we
know, and knew we could not act against Garrison, unless newly served.

J. W. WESTCOTT,

For ArPE;IES.







Nore.—No abstract has been furnished th us, but the facts set forth below appear all of rccord.
On account of time having been given appellants to file abstract, it has been necessary to file
our brief without seeing it.

SUPREME COURT OF ILLINOLS.

AT OTTAWA.

H. X. BUEL, ET AL,
APPELLEES.
ADS
W. B. JOHNSON,

APPELANT,

The Bill of Exceptions improperly contains much of the pleadings—in
fact, almost all of them. They ought not to have been inserted. It runs back
to the beginning of the suit, and embodies motions and rulings of the Court
a dozen terms back. The Court has no right to sign bill of exceptions, con-
taining proceedings in prior terms. All exceptions to rulings should be taken
at the same term, and preserved by bill signed then. The Court is pre-
sumed to know nothing of the proceedings of prior terms, except the plead.
ings, orders entered, and exceptions actually taken. Therefore, all the deci-
sions and motions in the case, prior to the term of trial, are to be taken as

correct, and cannot now be enquired into—must be here presumed correct.

Yet in them there is no error. The original writ of attachment was
against Johnson, (& non-resident,) with a summons clause for Garrison (a re-
sident,) and co-defendant. It was amended by making the summons part of
the writ ; also, contain the name of Johnson. The Court had enough to amend

by in prior pleadings, (affidavits, &e.,) and besides was authorized by statutes

(Purp. st 98, scc. 8,) to amend. It was simply an amendment to bring John-




s he had then actually appeared, and has

son personally into court, and a
he cannot object to the amendment. Be-

since plead personally in the case,
sides, the service of the attachment part of the writ, which was in the
ordinary form, was as to him sufficient to bring him into Court. There is no
summons portion in an ordinary writ of attachment, against a non-resident,
yet if personally served, he is as much bound to appear as if served personally
by a summons. There may e a question too, whether the original writ was
not right. The statute seems to contemplate a summons only against /e
non-resident. (P. Statute, page 97, sec. G.) But be that as it may, Johnson
having appeared, cannot object to the way in which he was brought into
court, to the writ or its amendment, or the return on the same ; nor can any

of the property be released.

These proceedings, therefore, prior to trial, as to the writ, cannot be en-
quired into, for the reason first stated, and if enquired into are correct. So are

disposed of the first, second and third errors assigned.

The pleadings in the case were in effect:

The First Plea, is equivalent to general issue. In it, thereis an at-
tempt to deny the signature of the note; but the words of the plea are simply :
«{hat said defendants did not as partners, by the name, style and description
of <W. B. Johnson & A. Garrison,” make and deliver said Promissory

Note in writing, nor as such did not undertake, nor promise in manner and

form,” &e.

That is simply a denial that it was signed by them as pariners—not a
denial of their signatures. It is an issue not raised by us at all; though in
the first part of the declaration we describe them as partners. We do not
in the count on the note, or the common counts, allege that they signed it as
partners, or were such. Their whole plea, is a plea, admitting that they
signed the note, but not as partners. It does not put us to the proof of the
note, or signatures, or partnersnip of either plaintiffs or defendants.

The second plea is equivalent to the general issue. It states, that plain-
tiffs levied on a lot of tan bark of defendant Johnson, as one Bell’'s—and
threatened to sell the same, and so got the note. It is a plea of duress. The

same facts could be shown under general issue—under first plea. This ans-

wers 10th :1ssigmnent of errors.

The third plea was, that Bell was, and is indebted to plaintifts and de-

fendants, undertook and promised to pay plaintiffs said indebtedness, which
2




are same promises in declaration mentioned. This is no defence; in fact shows

« good consideration for our note—and as the plea is stood by, as to the
appellant, we are entitled, on the admission contained in same, to judgment
for at least the amount of the note; which is just the amount (with interest)
of our judgment. This answers the 9th assignment of errors, and settles the
whole matter.  This plea also does not state that the promises were 7ot in

writing.

The trial washad then on the first and second pleas. The record shows,
that the ssues (plural) as to « W. B. Johnson only,” were tried. The
words are in substance, that there was a trial of the issues, by agreement of
the parties, as to Johnson only, by a jury of right men, “who, being duly
selected, tried and sworn, by agreement of the parties, to try the issues joined
here in our plea of W. B. Johnson only, after hearing evidence, arguments of
counsel, and instructions of Court, retired to consider their verdict,” &c. It
therefore appears that the 2ssues (plural) were tried as to Johnson only, and
the jury so sworn, and that too dy consent. It would be nonsense to say
that they were sworn only to try one issue, when the word Zsswesis used. In
the phrase ‘“issues as to plea of Johnson,” pleais to be interpreted not in its
technical sense, but as defence or pleading, and so as not to mean one plea. Be-
sides this, it appears, that the jury were sworn to try the issues by consent,
and no objection canbe made. Also, the only plea on which issue was joined
actually, was the fivst, (to that only there being a similiter,) and the second
was equivalent to it; the first being only the general issue, (though it pre-
tends to be a special plea,) under which all the facts stated in the record here

could be shown. The second plea was specially replied to and no similiter.

The Bill of Exceptions absurdly attempts to show that the jury were
sworn to try the issues as to defendants—obot% of them. The Bill of Exceptions
cannot contradict the record of the judgment. It is only to preserve things
not of record. The record is the only guide as to the facts stated in it as to
swearing of jury and rendering of their verdict. But the bill does not contra-
dict the record. The only issues there were, were between plaintifts and de-
fendant, Johnson and Garrison, was not served. If served, then if he did not
plead, they would be sworn to assess damages. If he did plead, then and not
till then, would there as issue as o ~im. It would be absurd to suppose in
this Court that the jury were sworn to try issues as to both defendants, when
there were issues only as to one of them. If they were sworn to try issues as
to both, still the effect of the oath would be that they were sworn only as

to the issues which were, which were with Johnson only. The swearing of

jury was therefore right, both by record, and even by bill of exceptions.
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The Bill of Exceptions shows that on the trial, the plaintiffs proved, by
the attorney of defendant, the signatures of the note as to ot/ defendants,
and that the note was then and there read in evidence, without eaeeption
being taken. The exception that it was not sufliciently proved, cannot be
taken here for the first time. It was not necessary though, to prove it at all,
or that plaintiffs or defendants were partners. (See remarks on first plea
above.) There was simply a denial that they signed the note, as partners, and
we never said they did, any more than we said they did as loafers, merchants
or doctors. There is no denial of the note in the plea, as required by the
statute, to put us on the proof of the note. It proved itself. Our proof though,
showed defendants to have been joint promissors, and their not excepting to
the introduction of the note, sets all question as to the correctness of the trial
at rest. They should have excepted to the introduction of the note at the
time of offering it, not laid by to except to it after verdict. They should
have objected when we could have remedied any formal error, if there was any,
in proof. We declared in first count, under names, Buel, Hill, Granger & Co.,
averred the note so drawn to us, and signed just as the note introduced in
evidence. All this is an answer to the 5th, 6th, 7th and 8th assignments of

€error.

The 11th assignment of error is that the case is not disposed of, as to
Garrison, the co-defendant, not served. It was not necessary. Johnson
could not except to it. The case without order, still remains pending as to
Garrison. At any time a sci fa could be issued—re not having appeared.

J. W. WESTCOTT,

Attorney and Counsel for Appellees.




Since making above Brief, appellees have scen abstract of defendants, An amended ab-
stract is filed by us.

It appears that the writ was amended March 12, 1860. The order of the Court was, “that
the writ stand as returned, and run against both defendants.” This was enough without the
formal amendmend which was endorsed on the writ. The writ, though unamended, it is submit-
ted, would be good enough. It was in the first place just as prescribed by the statute. OQur
amendment in summons part of the writ, by also inserting Johnson’s name, can not cffect the
altachment portion which was all right—or release the property.

A point is made by appellants, that the record shows that * Garrison appeared.” That
ke did appear at any time in the case, is ullerly false, in point af fact. The clerk, in making up
his record, has made one or two slips of the pen, from which they attempt to show that he did
appear.  He put in no pleading, though in the case ; nor was his appearance cver entered. The
order made March 12, 1860, was, “defendants’ came by J. R. Anderson, attorney, and submit
motion to quash writ,” &c. This could mean, of course, only defendants that Anderson appeared
for, to wit, Joknson; besides this, the motion was by him as allorney for Johnson alone. The
same reasoning applies to the orders of 10th and 23rd of April; where the record says, ‘‘de-
fendants, by J. R. Anderson, their attorney,” &e.

The motions and pleadings mentioned in all these orders, were nof Garrison’s at all, ,The
Court will not take loose expressions, in a record, so evidently erroncous and JSalse; and from
them here adjudge—that Garrison appeared. It will presume, that an attorney appeared only
for those he had made pleas or motion for; why should the record be saying that Garrison ap-
peared on Johnson’s motion? It meant only to say, that the parties interested in the motion
or plea appeared—to wit, on part of defendants—.Johnson only. The entry of the trial, by the
jury, shows, that #he Court and parties at that time understood Garrison had not appeared, and
that there was no issue to be tried as to Garrison. It shows “that 2o service was had on Gar-
rison,” and that 2o issue was tried as to him. The Court will presume all things to sustain
these proceedings.

But in addition to this, if the entries in the record are to be read literally, and the Court
is to belicve, on the loose expressions of the clerk, that defendants appeared, both of them, it
appears from the record of the trial, that by agreement of the parties,” the jury were sworn
to try theissues only as to Johnson, and that all parties consented to such a trial, and virtually
to the verdict and judgment on such issud. This afd¥ient would waive all errors as fo pro-
ceeding to trial as to only one defendant: but there is none. The Court, in construing its record,
will be governed by its ordinary rules of construction, and as to a slip of the pen—an s too
much or little—if a record, and the whole proceedings, show it must be an error, it will be dis-
regarded. The mere fuct that Anderson never filed @ motion or plea for Garrison, aud never
made a move for him in the case, and that Garrison was not served, are enough to show that
there must be an error in the statement, that defendants” appeared by him on the motions,”
and that ““defendants” means Joknson only. It is submitted, also, that, where the record shows
an appearance of a defendant not served, it should be entered of writing, signed by the attorney,
und in such a way as to show that the defeildant_not served, came into Court, with the inten-
tion of submitting himself to its jurisdiction—and if he came into Court on the hearing of a
motion, that it was on a motion made by him. On the loose expressions of the record, we
know, and knew we could not act against Garrison, unless newly served.

J. W. WESTCOTT,

For Arpe;ixes.







Nore.—No abstract has been furnished th us, but the facts set forth below appear all of record.
On account of time having been given appellants to file abstract, it has been necessary to file
our brief without seeing it.

SUPREME COURT OF ILLINOILS.

VAT @ IEATEA WA

H. K. BUEL, ET Az,
APPELLEES.
ADS
W. B. JOHNSON,

APPELANT,

The Bill of Exceptions improperly contains much of the pleadings—in
fact, almost all of them. They ought not to have been inserted. It runs back
to the beginning of the suit, and embodies motions and rulings of the Court

o dozen terms back. The Court has no right to sign bill of exceptions, con-

taining proceedings in prior terms. All exceptions to rulings should be taken

at the same term, and preserved by bill signed then. The Court is pre-
sumed to know nothing of the proceedings of prior terms, cxcept the plead.
ings, orders entered, and exceptions actually taken. Therefore, all the deci-
sions and motions in the case, prior to the term of trial, are to be taken as

correct, and cannot now be enquired into—must be here presumed correct.

Yet in them there isno error. The original writ of attachment was
against Johnson, (@ non-resident,) with a summons clause for Garrison (@ 7e¢-
sident,) and co-defendant. It was amended by making the summons part of
the writ; also, contain the name of Johnson. The Court had enough to amend
by in prior pleadings, (aflidavits, &e.,) and besides was authorized by statutes

(Purp. st 98, scc. 8,) to amend. It was simply an amendment to bring John-




son personally into court, and as he had then actually appeared, and has

since plead personally in the case, he cannot object to the amendment. Be-

sides, the service of the attachment part of the writ, which was in the
ordinary form, was as to him suflicient to bring him into Court. There is no
summons portion in an ordinary writ of attachment, against a non-resident,
yet if personally served, he is as much bound to appear as if served personally
by a swmmons. There may be a question too, whether the original writ was
not right. The statute seems to contemplate a summons only against the
non-resident. (P. Statute, page 97, sec. 6.) But be that as it may, Johnson
having appeared, cannot object to the way in which he was brought into
court, to the writ or its amendment, or the return on the same ; nor can any

of the property be released.

These proceedings, therefore, prior to trial, as to the writ, cannot be en-
quired into, for the reason first stated, andif enquired into are correct. So are

disposed of the first, second and third errors assigned.

.The pleadings in the case were in eftect:

The First Plea, is equivalent to general issue. In it, thereis an at-
tempt to deny the signature of the note; but the words of the plea are simply :
«that said defendants did not as partners, by the name, style and description
of ‘W. B. Johnson & A. Garrison,” make and deliver said Promissory

Note in writing, nor as such did not undertake, nor promise in manner and

form,” &e.

That is simply a denial that it was signed by them as partners—not a
denial of their signatures. It is an issue not raised by us at all; though in
the first part of the declaration we describe them as partners. ‘We do not
in the count on the note, or the common counts, allege that they signed it as
partners, or were such. Their whole plea, is a plea, admitting that they
signed the note, but not as partners. It does not put us to the proof of the

note, or signatures, or partnersnip of either plaintiffs or defendants.

The sccond plew is equivalent to the general issue. It states, that plain-
tiffs levied on a lot of zan bark of defendant Johnson, as one Bell’'s—and
threatened to sell the same, and so got the note. It is a plea of duress. The

same facts could be shown under general issue—under first plea. This ans-

wers 10th assigninent of errors.

The third plea was, that Bell was, and is indebted to plaintifts and de-

fendants, undertook and promised to pay plaintifts said indebtedness, which
2




are same promises in declaration mentioned. This is no defence ; in fact shows
« good consideration for our note—and as the plea is stood by, as to the
appellant, we are entitled, on the admission contained in same, to judgment
for at least the amount of the note; which is just the amount (with interest)
of our judgment. This answers the 9th assignment of errors, and settles the
whole matter. This plea also does not state that the promises were not in

wiriting.

The trial was had then on the first and second pleas. The record shows,
that the isswes (plwral) as to “ W. B. Johnson only,” were tried. The
words are in substance, that there was a trial of the <ssues, by agreement of
the parties, as to Johnson only, by a jury of right men, *“who, being duly
selected, tried and sworn, by agreement of the parties, to try the issues joined
here in our plea of W. B. Johnson only, after hearing evidence, arguments of
counsel, and instructions of Court, retired to consider their verdict,” &ec. It
therefore appears that the Zssues (plural) were tried as to J ohnson only, and
the jury so sworn, and that too by consent. It would be nonsense to say
that they were sworn only to try one issue, when the word Zssuesisused. In
the phrase “issues as to plea of Johnson,” pleais to be interpreted not in its
technical sense, but as defence or pleading, and so as not to mean one plea. Be-
sides this, it nl)l)eal'é, that the jury were sworn to try the issues, by consent,
and no objection canbe made. Also, the only plea on which issue was joined
actually, was the first, (to that only there being a similiter,) and the second

was equivalent to it ; the first being only the general issue, (though it pre-

tends to be a special plea,) under which all the facts stated in the record here

could be shown. The second plea was specially replied to and no similiter.

The Bill of Exceptions absurdly attempts to show that the jury were
sworn to try the issues as to defendants—dotk of them. The Bill of Exceptions
cannot contradict the record of the judgment. It is only to preserve things
not of record. The record is the only guide as to the facts stated in it as to
swearing of jury and rendering of their verdict. But the bill does not contra-
dict the record. The only issues there were, were between plaintifts and de-
fendant, Johnson and Garrison, was not served. If served, then if he did not
plead, they would be sworn to assess damages. If he did plead, then and not
till then, would there as issue as to zim. It would be absurd to suppose in
this Court that the jury were sworn to try issues as to both defendants, when
there were issues only as to one of them. If they were sworn to try issues as
to both, still the effect of the oath would be that they were sworn only as
to the issues which were, which were with Johnson only. The swearing of

jury was therefore right, both by record, and even by bill of exceptions.
3




The Bill of’ Ilxceptions shows that on the trial, the plaintiffs proved, by
the attorney of defendant, the signatures of the note as to both defendants,
and that the note was then and there read in evidence, without exception
being taken. 'The exception that it was not sufliciently proved, cannot be
taken here for the first time. It was not necessary though, to prove it at all,
or that plaintiffs or defendants were partners. (See remarks on first plea
above.) There was simply a denial that they signed the note, as partners, and
we never said they did, any more than we said they did as loafers, merchants
or doctors. There is no denial of the note in the plea, as required by the
statute, to put us on the proof of the note. It proved itself. Our proof though,
showed defendants to have been joint promissors, and their not excepting to
the introduction of the note, sets all question as to the correctness of the trial
at rest. They should have excepted to the introduction of the note at¢ the
time of offering it, not laid by to except to it after verdict. They should
have objected when we could have remedied any formal error, if there was any,
in proof. 'We declared in first count, under names, Buel, Hill, Granger & Co.,
averred the note so drawn to us, and signed just as the note introduced in
evidence. All this is an answer to the 5th, 6th, 7th and 8th assignments of

error.

The 11th assignment of error is that the case is not disposed of, as to
Garrison, the co-defendant, not served. It was not necessary. Johnson

could not execept to it. The case without. order, still remains pending as to

Garrison. At any time a sci fa could be issued—/e not having appeared.
J. W. WESTCOTT,

Attorney and Counsel for Appellees.




Since making above Brief, appellees have seen abstract of defendants. An amended ab-
stract is filed by us.

It appears that the writ way amended March 12, 1860. The order of the Court was, ‘that
the writ stand as returned, and run against doth defendants,”

This was enough without the
formal amendmend which was endorsed on the writ.

The writ, though unamended, it is submit-
ted, would be good enough. It was in ke first place just us preseribed by the statute.  Qur
amendment in summons part of the writ, by also inserting Johnson’s n

ame, can not effect the
attachment portion which was all right—or release the property.

A point is made by appellants, that the record shows that * Garrison appeared.” That
he did appear at any time in the case, is ullerly false, in point af fact. The clerk, in making up
his record, has made onc or two slips of the pen, from which they attempt to show that he did
appear.  He put in no pleading, though in the case ; nor was his appearance cver entered. The
order made March 12, 1860, was, “defendants’ came by J. R. Anderson, attorney, and submit
motion to quash writ,” &. This could mean, of course, only defendants that Anderson appeared
for, to wit, Joknson; besides this, the motion was by him as attorney for Johnson alone. The
sume reasoning applies to the orders of 10th and 23rd of April; where the record says, ‘‘de-
{endants, by J. R. Anderson, their attorney,” &c.

The motions and pleadings mentioned in all these orders, were not Garrison's at all. The
Court will not take loose expressions, in a record, so evidently erroncous and false; and from
them here adjudge—that Garrison appeared. Tt will presume, that an attorney appeared only
for those he had mude pleas or motion for; why should the record be saying that Garrison ap-
peured on Johnson’s motion? It meant only to say, that the parties interested in the motion
or plea appeared—to wit, on part of defendants—dJoknson only. The entry of the trial, by the
jury, shows, that the Court and parties at that time understood Garrison had not appeared, and
that there was no issue to be tried as to Garrison. It shows “that 7o service was had on Gar-

rison,” und that uo issue was tried as to him. The Court will presume all things to sustain
. these proceedings.

But in addition to this, if the entries in the record are to be read literally, and the Court
is to believe, on the loose expressions of the clerk, thut defendants appeared, doth of them, it
appears from the record of the trial, that “by agreement of the parties,” the jury were sworn
to try the issues only as to Johnson, and that all purticg consented to such a trial, and virtually
to the verdiet and judgment on such issue. This ﬂ\"éiﬁlcllt would waive all errors as fo pro-
ceeding lo trial as to only one defendant: but thereis none. The Court, in construing its record,
will be governed by its ordinary rules of construction, and as to a slip of the pen—an s too
much or little—if a record, and the whole proceedings, show it must be an error, it will be dis-
regarded. The mere fact that Anderson never filed @ motion or plea for @arrison, and never
made o move for him in the case, and that Garrison was not served, are enough to show that
there must be an error in the statement, that defendants” appeared by him on the motions,”
and that *“ defendants” means Joknson only. It is submitted, also, that, where the record shows
an appearance of a defendant not served, it should be entered of writing, signed by the attorney,
and in such a way as to show that the defendant 2ot served, came into Court, with the inten-
tion of submitting himself to its jurisdiction—and if he came into Court on the hearing of a
motion, that it was on a motion made by him. On the loose expressions of the record, we
know, and knew we could not act against Garrison, unless newly served.

J. W. WESTCOTT,

For ArPEr1xes.







Nore.—No abstract has been furnished th us, but the facts set forth below appear all of record.

On account of time having been given appellants to file abstract, it has been necessary to file

our brief without seeing it.

SUPREME COURT OF ILLINOLS.

AT OMIA WA

H. K. BUEL, &t AL,

APPELLEES.
ADS

W. B. JOHNSON,
APPELANT,

The Bill of Exceptions improperly contains much of the pleadings—in
fact, almost all of them. They ought not to have been inserted. It runs back
to the beginning of the suit, and embodies motions and rulings of the Court

a dozen terms back. The Court has no right to sign bill of exceptions, con-

taining proceedings in prior terms. All exceptions to rulings should be taken
The Court is pre-

at the same term, and preserved by bill signed then.

sumed to know nothing of the proceedings of prior terms, cxcept the plead.

ings, orders entered, and exceptions actually taken. Therefore, all the deci-

sions and motions in the case, prior to the term of trial, ave to be taken as

correct, and cannot now be enquired into—must be here presumed correct.

Vet in them there is no error. The original writ of attachment was
against Johnson, (@ non-resident,) with a summons clause for Garrison (@ 7e-
sident,) and co-defendant. It was amended by making the summons part of
the writ; also, contain the name of JoAnson. The Court had enough to amend
by in prior pleadings, (affidavits, &e.,) and besides was authorized by statutes
(Purp. st 98, sec. 8,) to amend. It was simply an amendment to bring John-




son personally into court, and as he had then actually appeared, and has

since plead personally in the case, he cannot object to the amendment. Be-
sides, the service of the attachment part of the writ, which was in the
ordinary form, was as to him sufficient to bring him into Court. There is no
summons portion in an ordinary writ of attachment, against a non-resident,
yet if personally served, he is as much bound to appear as if served personally
by a swmmons. There may be a question too, whether the original writ was
not right. The statute seems to contemplate a summons only against the
non-resident. (P. Statute, page 97, sec. 6.) But be that as it may, Johnson
having appeared, cannot object to the way in which he was brought into
court, to the writ or its amendment, or the return on the same; nor can any

of the property be released.

These proceedings, therefore, prior to trial, as to the writ, cannot be en-
quired into, for the reason first stated, and if enquired into are correct. So are

disposed of the first, second and third errors assigned.

The pleadings in the case were in effect:

The Iirst Plea, is equivalent to general issue. In it, thereis an at-
tempt to deny the signature of the note; but the words of the plea are simply :
“that said defendants did not as partners, by the name, style and description
of *W. B. Johnson & A. Garrison,” make and deliver said Promissory
Note in writing, nor as such did not undertake, nor promise in manner and

form,” &e.

That is simply a denial that it was signed by them as partners—not a
denial of their signatures. It is an issue not raised by us at all; though in
the first part of the declaration we describe them as partners. We do not
in the count on the note, or the common counts, allege that they signed it as
partners, or were such. Their whole plea, is a plea, admitting that they
signed the note, but not as partners. It does not put us to the proof of the

note, or signatures, or partnersnip of either plaintitfs or defendants.

The second plee is equivalent to the general issue. It states, that plain-
tiffs levied on a lot of tan barZ% of defendant Johnson, as one Bell’s—and
threatened to sell the same, and so got the note. It is a plea of duress. The
same facts could be shown under general issue—under first plea. This ans-

wers 10th assign.aent of errors.

The third plea was, that Bell was, and is indebted to plaintifts and de-

fendants, undertook and promiscd to pay plaintiffs said indebtedness, which
2




are same promises in declaration mentioned. This is no defence 5 In fact shows

a good consideration for our note—and as the plea is stood by, as to the
appellant, we are entitled, on the admission contained in same, to judgment
for at least the amount of the note; which is just the amount (with interest)
of our judgment. This answers the 9th assignment of errors, and settles the
whole matter.  This plea also does not state that the promises were not in

writing.

The trial washad then on the first and second pleas. The record shows,
that the dssues (plural) as to “ W. B. Joknson only,” were tried. The
words are in substance, that there was a trial of the ssues, by agreement of
the parties, as to Johnson only, by a jury of right men, « who, being duly
selected, tried and sworn, by agreement of the parties, to try the issues joined
here in our plea of W. B. Johnson only, after hearing evidence, arguments of’
counsel, and instructions of Court, retired to consider their verdict,” &e. It
therefore appears that the éssues (plural) were tried as to Johnson only, and
the jury so sworn, and that too dy consent. It would be nonsense to say
that they were sworn only to try one issue, when the word 7ssues is used. In
the phrase “issues as to plea of Johnson,” plea is to be interpreted not in its
technical sense, but as defence or pleading, and so as not to mean one plea. Be-
sides this, it appears, that the jury were sworn to try the issues dy consent,
and no objection canbe made. Also, the only plea on which issue was joined
actually, was the first, (to that only there being a similiter,) and the second
was equivalent to it ; the first being only the general issue, (though it pre-
tends to be a special plea,) under which all the facts stated in the record here

could be shown. The second plea was specially replied to and 2o similiter.

The Bill of Exceptions absurdly attempts to show that the jury were
sworn to try the issues as to defendants—&oth of them. The Bill of Exceptions
cannot contradict the record of the judgment. It is only to preserve things
not of record. The record is the only guide as to the facts stated in it as to
swearing of jury and rendering of their verdict. But the bill does not contra-
dict the record. The only issues there were, were between plaintifts and de-
fendant, Johnson and Garrison, was not served. If served, then if he did not

plead, they would be sworn to assess damages. If he did plead, then and not
till then, would there as issue as to kim. It would be absurd to suppose in
this Court that the jury were sworn to try issues as to both defendants, when
there were issues only as to one of them. If they were sworn to try issues as
to both, still the effect of the oath would be that they were sworn only as
to the issues whickh were, which weve with Johnson only. The swearing of

jury was therefore right, both by record, and even by bill of exceptions.
3




The Bill of Exceptions shows that on the trial, the plaintifts proved, by

the attorney of defendant, the signatures of the note as to both (qu'('ll(l([??(s,
and that the note was then and there read in evidence, without exception
being taken. 'The exception that it was not sufficiently proved, cannot he
taken here for the first time. It was not necessary though, to prove it at all,
or that plaintiffs or defendants were partners. (See remarks on first plea
above.) There was simply a denial that they signed the note, as partners, and
we never said they did, any more than we said they did as loafers, merchants
or doctors. There is no denial of the note in the plea, as required by the
statute, to put us on the proof of the note. It proved itself. Our proof though,
showed defendants to have been joint promissors, and their not excepting to
the introduction of the note, sets all question as to the correctness of the trial
at rest. They should have excepted to the introduction of the note a¢ the
time of offering it, not laid by to except to it after verdict. They should
have objected when we could have remedied any formal error, if there was any,
in proof. We declared in first count, under names, Buel, Hill, Granger & Co.,
averred the note so drawn to us, and signed just as the note introduced in
evidence. All this is an answer to the 5th, 6th, 7th and 8th assignments of
error.

The 11th assignment of error is that the case is not disposed of, as to
Garrison, the co-defendant, not served. It was not necessary. Johnson
could not except to it. The case without order, still remains pending as to
Garrison. At any time a sei fa could be issued—re not having appeared.

J. W. WESTCOTT,

Attorney and Counsel for Appellees.




Since making above Brief, appellees haye seen abstract of defendants, An amended ab-
stract is filed by us.

It appears that the writ was amended March 12, 1860. The order of the Court was, “that
the writ stand as returned, and 7un against both defendants.” This was enough without the
formal amendmend which was endorsed on the writ. The writ, though unamended, it is submit-
ted, would be good enough. It was in ke Jirst place just as prescribed by the statute. Qur
amendment in summons part of the writ, by also inserting Johnzon’s name, can not effect the
attachment portion which was all right—or release the property.

4 point is made by appellants, that the record shows that sarrison appeared.” That
he did appear at any time in the case, is wllerly false, in point af fact. The clerk, in making up
his record, has made onc or two slips of the pen, from which they attempt to show that he did
appear.  He put in no pleading, though in the case ; nor was his appearance ever entered. The
order made March 12, 1860, was, ““defendants’ came by J. R. Anderson, attorney, and submit
motion to quash writ,” &. This could mean, of course, only defendants that Anderson appeared
for, to wit, Joknson; besides this, the motion was by him as atlorney for Johnson alone. The
same reasoning applies to the orders of 10th and 23rd of April; where the record suys, ‘ de-
fendants, by J.R. Anderson, their attorney,” &c.

The motions and pleadings mentioned in all these orders, were not Garrison’s at all, The
Court will not take loose expressions, in a record, so evidently erroncous and Jalse; and from
them here adjudge—that Garrison appeared. It will presume, that an attorney appeared only
for those he had made pleas or motion for; why should the record be saying that Garrison ap-
peared on Johnson’s motion? It meant only to say, that the parties interested in the motion
or plea appeared—to wit, on part of defendants—Joknson only. The entry of the trial, by the
jury, shows, that the Conrt and parties at that time understood Garrison had not appeared, and
that there was no issue to be tried as to Garrison. It shows “that 2o service was had on Gar-

rison,” und that no issiee was tried as to him. The Court will presume all things to sustain
these proceedings.

But in addition to this, if the entries in the record are to be read literally, and the Court
is to believe, on the loose expressions of the clerk, that defendants appeared, both of them, it
appears from the record of the trial, that “by agreement of the parties,” the jury were sworn
to try the issues only as to Johnson, and that all parties consented to such a trial, and virtually
to the verdict and judgment on such issue. This afgwnent would waive all errors as fo pro-
ceeding to trial as to only one defendant; but there is none. The Court, in construing its record,
will be governed by its ordinary rules of construction, and as to n slip of the pen—an s too
much or little—if a record, and the whole proceedings, show it must be an error, it will be dis-
regarded. The mere fact that Anderson never Jiled @ motion or plea for Garrison, and never
made a move for him in the case, and that Garrison was not served, are enough to show that
there must be an error in the statement, that *defendants” appeared by him on the motions,”
and that “defendants” means Johnson only. It is submitted, also, that, where the record shows
an appearance of a defendant not served, it should be entered of writing, signed by the attorney,
and in such a way as to show that the defendant not served, came into Court, with the inten-
tion of submitting himself to its Jurisdiction—and if he came into Court on the hearing of a
motiou, that it was on a motion made by him.  On the loose expressions of the record, we
know, and knew we could not act against Garrison, unless newly served.

J. W. WESTCOTT,

For Arre;ixes.




but the facts set forth below appear all of record.

£.—No abstract has been furnished th us, :
o c o file abstract, it has been necessary to file

On account of time having been given appellants t
our brief without seeing it.

SUPREME COURT OF ILLINOILS.

AT OTTAWA.

H. K. BUEL, ET AL,

APPELLEES.
ADS

W. B. JOHNSON,
APPELANT,

The Bill of Exceptions improperly contains much of the pleadings—in
fact, almost all of them. They ought not to have been inserted. It runs back
to the beginning of the suit, and embodies motions and rulings of the Court
a dozen terms back. The Court has no right to sign bill of exceptions, con-
taining proceedings in prior terms. All exceptions to rulings should be taken
at the same term, and preserved by bill signed then. The Court is pre-
sumed to know nothing of the proceedings of prior terms, cxcept the plead.
ings, orders entered, and exceptions actually taken. Therefore, all the deci-
sions and motions in the case, prior to the term of trial, are to be taken as

correct, and cannot now be enquired into—must be here presumed correct.

Yet in them there is no error. The original writ of attachment was
against Johnson, (a non-resident,) with a summons clause for Garrison (« re-
sident,) and co-defendant. It was amended by making the summons port of
the writ; also, contain the name of Jo/nson. The Courthad enough to amend
by in prior pleadings, (afﬁdnvits, &e.,) and besides was authorized by statutes
(Purp. st 98, scc. 8,) to amend. It was simply an amendment to bring John-




sonally into court, and as he had then actually appeared, and has
in the case, he cannot object to the amendment. Be-

son per

since plead personally
sides, the service of the attachment part of the writ, which was in the

ordinary form, was as to him sufficient to bring him into Court. There is no

summons portiorn in an ordinary writ of attachment, against a non-resident,
yet if personally served, he is as much bound to appear as if served personally
by a summons. There may be a question too, whether the original writ was
not right. The statute seems to contemplate a summons only against ¢ke
non-resident. (P. Statute, page 97, sec. 6.) But be that as it may, Johnson
having appeared, cannot object to the way in which he was brought into
court, to the writ or its amendment, or the return on the same; nor can any

of the property be released.

These proceedings, therefore, prior to trial, as to the writ, cannot be en-
quired into, for the reason first stated, and if enquired into are correct. So are
disposed of the first, second and third errors assigned.

The pleadings in the case were in effect:

The I'irst Plea, is equivalent to general issue. In it, thereis an at-
tempt to deny the signature of the note; but the words of the plea are simply :
“that said defendants did not as partners, by the name, style and description
of ‘W. B. Johnson & A. Garrison,” make and deliver said Promissory
Note in writing, nor as such did not undertake, nor promise in manner and
form,” &e.

That is simply a denial that it was signed by them as partners—not a
denial of their signatures. It is an issue not raised by us at all; though in
the first part of the declaration we describe them as partners. We do not
in the count on the note, or the common counts, allege that they signed it as
partners, or were such, Their whole plea, is a plea, admitting that they
signed the note, but not as partners. It does not put us to the proof of the
note, or stgnatures, or partnersnip of either plaintiffs or defendants.

The second plea is equivalent to the general issue. It states, that plain-
tiffs levied on a lot of tan dark of defendant Johnson, as one Bell’s—and
threatened to sell the same, and so got the note. It is a plea of duress. The
same facts could be shown under general issue—under first plea. This ans-

wers 10th assignment of errors.

The third plea was, that Bell was, and is indebted to plaintiffs and de-

fendants, undertook and promised to pay plaintiffs said indebtedness, which
2




are same promises in declaration mentioned. This is no defence ; in fact shows

ation for omr note—and as the plea is stood by, as to the

a good consider
are entitled, on the admission contained in same, to judgment

appellant, we
for at least the amount of the note; which is just the amount (with interest)
of our judgment. This answers the 9th assignment of errors, and settles the
whole matter. This plea also does not state that the promises were not in

writing.

The trial was had then on the first and second pleas. The record shows,
that the dssues (plwral) as to « W. B. Johnson only,” were tried. The
words are in substance, that there was a trial of the 7ssues, by agreement of
the parties, as to Johnson only, by a jury of right men, “who, being duly
selected, tried and sworn, by agreement of the parties, to try the issues joined
here in our plea of W. B. Johnson only, after hearing evidence, arguments of
counsel, and instructions of Court, retired to consider their verdiet,” &c. Tt
therefore appears that the éssues (plural) were tried as to Johnson only, and
the jury so sworn, and that too by consent. It would be nonsense to say
that they were sworn only to try one issue, when the word 7ssues is used. In
the phrase “issues as to plea of Johnson,” pleais to be interpreted not in its
technical sense, but as defence or pleading, and so as not to mean one plea. Be-
sides this, it appears, that the jury were sworn to try the issues by consent,
and no objection canbe made. Also, the only plea on which issue was joined
actually, was the first, (to that only there being a similiter,) and the second
was equivalent to it; the first being only the general issue, (though it pre-
tends to be a special plea,) under which all the facts stated in the record here
could be shown. The second plea was specially replied to and no similiter.

The Bill of Exceptions absurdly attempts to show that the jury were
sworn to try the issues as to defendants—both of them. The Bill of Exceptions
cannot contradict the record of the judgment. It is only to preserve things
not of record. The record is the only guide as to the facts stated in it as to
swearing of jury and rendering of their verdict. But the bill does not contra-
dict the record. The only issues there were, were between plaintiffs and de-
fendant, Johnson and Garrison, was not served. If served, then if he did not

plead, they would be sworn to assess damages. If he did plead, then and not
till then, would there as issue as o iim. It would be absurd to suppose in

this Court that the jury were sworn to try issues as to both defendants, when
there were issues only as to one of them. If they were sworn to try issues as
to both, still the effect of the oath would be that they were sworn only as
to the issues which were, which were with Johnson only. The swearing of
jury was therefore right, both by record, and even by bill of exceptions.

3




The Bill of Exeeptions shows that on the trial, the plaintifls proved, by

the attorney of defendant, the signatures of the note as to bot/ def ndants,

and that the note was then and there read in evidence, without exception
being taken. 'The exception that it was not sufficiently proved, cannot he
taken here for the first time. It was not necessary though, to prove it at all,
or that plaintifts or defendants were partners. (See remarks on first plea
above.) There was simply a denial that they signed the note, as partners, and
we never said they did, any more than we said they did as loafers, merchants
or doctors. There is no denial of the note in the plea, as required by the
statute, to put us on the proof of the note. It proved itself. Our proof though,
showed defendants to have been joint promissors, and their not excepting to
the introduction of the note, sets all question as to the correctness of the trial
at rest. They should have excepted to the introduction of the note at the
time of offering it, not laid by to except to it after verdict. They should
have objected when we could have remedied any formal error, if there was any,
in proof. 'We declared in first count, under names, Buel, Hill, Granger & Co.,
ayverred the note so drawn to us, and signed just as the note introduced in
evidence. All this is an answer to the 5th, 6th, 7th and 8th assignments of

error.

The 11th assignment of error is that the case is not disposed of, as to
Garrison, the co-defendant, not served. It was not necessary. Johnson
could not except to it. The case without order, still remains pending as to
Garrison. At any time a sci fa could be issued—7%e not having appeared.

J. W. WESTCOTT,

Attorney and Counsel for Appellees.




Since making above Brief, appellees have seen abstract of defend

filed b ants,  An amended aly-
stract is filed by us.

It appears that the writ was amended March 12, 1860. The order of the Court w
the writ stand as returned, and run against both defendants.”
formal amendmend which was endorsed on the writ,

as, “that
This was enough without the
The writ, though unamended, it is submit-
ted, would be good enough. It was in fhe first place just as prescribed by the statute.  Qur
amendment in summons part of the writ, by also inserting Johnson’s name, can not effect the
atackmen! portion which was all right—or release the property.

A point is made by appellants, that the record shows that ** Garrison appeared.” That
he did appear at any time in the case, is wtlerly false, in point af fa-t. The clerk, in making up
his record, has made one or two slips of the pen, from which they attempt to show that he did
appear. He put in no pleading, though in the case ; nor was his appearance ever entered. The
order made March 12, 1860, was, ‘“defendants’ came by J. R. Anderson, attorney, and submit
motion to quash writ,” &c. This could mean, of course, only defendants that Anderson appeared
for, to wit, Joknson; besides this, the motion was by him as altorney for Jolnson alone. The
same reasoning applies to the orders of 10th and 23rd of April; where the record says, ‘‘de-
fendants, by J. R. Anderson, their attorney,” &e.

The motions and pleadings mentioned in all these orders, were not Garrison’s at all. The
Court will not take loose expressions, in a record, so evidently erroncous and false; and from
them here adjudge—that Garrison appeared. It will presume, that an attorney appeared only
for those he had made pleas or motion for; why should the record be saying that Garrison ap-
peared on Johnson’s motion ? It meant only to say, that the parties interested in the motion
or plea appeared—to wit, on part of defendants—dJoknson only. The entry of the trial, by the
jury, shows, that tke Court and parties at that time understood Garrison had not appeared, and
that there was no issue to be tried as to Garrison. It shows *that 20 service was had on Gar-
rison,” and that no ixsue was tried as to him. The Court will presume all things to sustain
these proceedings.

But in addition to this, if the entries in the record are to be read literally, and the Court
i3 to believe, on the loose expressions of the clerk, that defendants appeared, both of them, it
uppears from the record of the trial, that “by agreement of the parties,” the jury were sworn
to try the issues only as to Johnson, and that all purtigs"ionseuted to such a trial, and virtually
to the verdict and judgment on such issue, This a gament would waive all errors as fo pro-
ceeding to trial as to only one defendant: but there is nofie. The Court, in construing its record,
will be governed by its ordinary rules of construction, and as to a slip of the pen—an s too
much or little—if'a record, and the whole proceedings, show it must be an error, it will be dis-
regarded. The mere fact that Anderson never Jiled a motion or plea for Garrison, aud never
made a move for him in the case, and that Garrison was not served, are enough to show that
there must be an error in the statement, that “ dgfendants” appeared by him on the motions,”
and that *“defendants” means Jolnsor only. It is submitted, also, that, where the record shows
an appearance of a defendant not served, it should be entered of writing, signed by the attorney,
and in such a way as to show that the defendant nof served, came into Court, with the inten-
tion of submitting himself to its jurisdiction—and if he came into Court on the hearing of a
motion, that it was on & motion made by him, On the loose expressions of the record, we
know, and knew we could not act against Garrison, unless newly served.

J. W. WESTCOTT,

For Arre:ixes.
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H. K. BUEL, ET AL,

APPZELLEES.
ADS

W. B. JOIINSON,

APPELANT,

Ty

AMENDED ABSTRACT BY APPELLEES.

Attachment writ amended as per endorsement on same. ¢ This writ
amended March 12th, 1860, by inserting after the words “A. Garrison” in
the summons portion of said writ the words, ¢ and W. B. Johnson, aforesaid.”
The writ as originally issued was to attach property of W. B. Johnson, and
summon Garrison, the co-defendant.

Order March 12, 1860, “and def’ts come by J. R. Anderson, their attor-
ney, and submit motion to quash writ issued,” &ec., “and it is ordered that

the writ stand as returned, and »un against both defendants.

No appearance of defendant Garrison, in any of the pleadings. Pleas
filed by Joknson only. First, plea as in appellant’s abstract; second, a plea that
the note and promises obtained by duress of property of Johnson j third, “that
one Bell was and is indebted to plaintiffs, and said defendants understook, and

promised to pay said indebtedness, which are said several promises,” &e.

The motion to quash writ, and return, were by defendant Johnson only,
by his counsel. (Sce bill of exceptions.)

The words of the order of 12th March, 1860, are that * defendants come
by their attorney, J. R. Anderson, and submit motion to quash writ.” The

motion by Johnson only.

The words of the order of April 23, 1860, are ““and said defendants, by
J. R. Anderson, their attorney, also come,” &e. The demurer to 3d plea of

Johnson alone was here sustained.




The words of the order of April 10, 1860, are “said defendants come by
attorneys, as aforesaid, and defendant’s motion to strike sheriff”’s return,” de.
This motion was by Johnson only.

The entry in the record, Oct. 25, 1860, was: “This day come plaintifts,
&c., and the said defendant, W. B. Johnson, by J. R. Anderson, his attorney,
also comes, and it is ordered wupon agreement of the parties that a jury of
eight persons came to try the issues joined herein on plea of said W. B.
Johnson only, the said defendant A. Garrison not being served with process
of summons issued in this case, whereupon came jury,” d&c., “who, being du-
ly elected, tried and sworn, by agreement of the parties, to try the issues
joined herein, on plea of said defendant W. B. Johuson only, after hearing
evidence, argument of counsel, and instruction of Court, retire to consider of
their verdict, and afterwards come into Court and submit their verdict, and
say, we, the jury, find issues for the said plaintiff on the issues joined herein

with said W. B. Johnson, and assess the damages herein against kim to the

sum, &e.”
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BUEL, HILL, GRANGER & CO.,

—~—

Brief and  FPoints.

{ .
FIRrsT :
We say in the first point which we make, “That the writ of attachment in thix cause
¢ was irregularly issued.” See 1 Purple Stat., 97. Sec. 6: 3 Scam., 557.

SECOND :

We say in our second point, *That the court erred, in deciding, that it had jurisdic-
" tion to proceed and adjudicate the case, without first having acquired jurisdiction oyer
““the person of Johnson & Garrison, in the way and manner pointed out by the

Statutes. See aunthorities above cited.

THIRD : L

£ . g - . A U R F SO B
We say in our third point, *The Jury in this case, were improperly sworn.”  See

abstract.

Al 1y
Fourrn:
‘We say in our fourth point,  That the Bill of Exceptions impoi'ts'z":{ Statement, of all
““ the evidence, and the evidence in judgment of law, is insufficient
" to authorize a verdict against defendant Johnson.” 24 IlL., 168.

The defghdenﬁs are described as partners in the declaration, and when thus described,
‘defendants may.specially deny such partnership by plea in abatement under the Stat_,u'tg,
.:md the plaintiff’s then, will be bound to prove such co-partnership. See 12 Ill,, 127 ;.18
i, 649 23 Tl 340,

The plea in this case is a plex in abatement under the Statute. See 12 IlL, 127; Grab,
Pr., 228; 8 Term Rep., 631: 4d.Bos. & Pul., 9, note d.

Firrm:
We suy in one fifth'point, “ That the demurrer to defendent’s third plea, was impl;op‘
“erly sustained. That plea. sets up a legal defence tg the action. There was no consid
“eration for defendent’s promise.” See 17 Ill., 354 ; also 505, 507,

e SIXTH:

We say in dur sixth point, “That it appears from the Record, that the defendant’s
< gecond plea was undisposed of in the Uourt below. The defendant’s defence therefore
“gtands confessed upon the Record. Hence judgn.wnt should have been given in his
“favor. See 4 Scam., 54; also 338.

SEVENTH :
Wé yay in our seventh point, “That Garrison having appeared in this action in the
“¢ Court below, his default should have been entered, and when the cause was tried, damu-
- ges should have been assessed agafnst him, or some other disposition of the case should
¢ have been made as to him, before entering final judgment against Johnson.” See 12 Ill..
873 ; also552; 2d Scam., 319; 4 Scam., 170; also, 338.

All'of which is most respectively submitted.

- GARRISON & ANDERSON,

Of Coungel for Johuson
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SUPREME COURT.

JOHNSON, Impl. with

(v ARRISON & ANDERSON :
For Appellee,

A. GARRISON, &e..
:BUEL, HILL, GRANGER & CO., &e.
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Firsr
We say in the first point which we make, “That the writ of attachment in thix cause
* was irregularly issued.” . See 1 Purple Stat., 97, Sec. 6: 3 Scam., 557.

SECOND ©

We say in our s(wnd point, ¢ That the omt erred in deciding, that it h.:.d Jurmdu
*“tion to proceed and adjudicate the case, without first having acquired jurisdiction over
“the person .of Johnson & Garrison, in the way and manner pointed out by the

Statutes. Sece :mtho'rit‘ies. above cited.

Iy

THIRD:

We ns) m our tlnnl pomt ¢ The Jun in thh case, were improperly sworn:®* See

1hutmct SLa e i y et o 5

WY1

S ks W The 2 1 OUR’.[‘II

© W sayin our fourth'point, « That the Blll of hxceptlons nnports a statement of all
« the evidence, and the-evidence in judgment of law, is insufficient Bt
“to authorize a verdict against defend’mt Johnson.” 24 IIL, 168.

DT EU AUGU Pisiia i

' The defendents are descr ﬂ/cd as partners in the declaration, and when thus described,
detcndantq may specm]lv deny such partnership by plea in abatement under the Statute,
and the plmntlﬂ"s then, will be bound to prove such co‘partuétship. “See 12 H1.;1127 518
11, 649 ; 23 IlL, 340.

... The plea in this case is 3 plea in abatement under the Statute. See 12 Ill., 127 ; Grah.
Pr., 2283 8 Term Rep., 631; 3d Bos. & Pul., 9, note d.

R A " e

.o % LT = o Ly g
We say in one fifth point,  That the demurrer to defendent’s third plea, was improp-
“erly sustained. That plea sets up a legal defence to the action. There was no consid-
“ eration for defendent’s promise.” See 17 Ill., 354 5 also 505, 507.

SrxTin: L T O

We say in our sixth point, “That it appears from the Record, that the defendant's
‘“gecond plea was undmpmcd of in the Court below. The defendant’s defence therefore
“gtands confessed upon the Record. © Hende' ]udﬂment should have been given in his

“favor. See 4 Scam., 54; also 83

SEVENTH :

We say in our seventh point, “That Garrison having appeared in this action in the

i : Court below, his default should have been entered, and when the cause was tried, dama-

i ges should have been assessed against him, or some other disposition of the case should

. % %'fNave been made as to him, before entering final judgment against Johnson.” See 12 Ill..

373 ; also 552; 2d Scam., 319; 4 Scam., 170; also, 338.

All of which is most r(‘qpectwely submitted.

GARRISON & ANDERSON,

Of Counsel for Johnson







SUPREME COURT OF ILLINOIS.

A NSO AW AL

H. K. BUEL, =T AL,
APPZLLEES.

ADS
{

W. B. JOINSON,
APPELANT,

AMENDED ABSTRACT BY  APPELLEES.

Attachment writ amended as per endorsement on same. ¢ This writ
amended March 12th, 1860, by inserting after the words “ A. Garrison” in
the summons portion of said writ the words, * and W. B. Johnson, aforesaid.”
The writ as originally issued was to attach property of W. B. Johnson, and

summon Garrison, the co-defendant.

Order March 12, 1860, “and def’ts come by J. R. Anderson, their attor-
ney, and submit motion to quash writ issued,” &e., “and it is ordered that

the writ stand as returned, and 7u» against both defendants.

No appearance of defendant Garrison, in any of the pleadings. Pleas
filed by Joknson only. First, plea as in appellant’s abstract; second, a plea that
the note and promises obtained by duress of property of Johnson ; third, “that
one Bell was and is indebted to plaintiffs, and said defendants understook, and

promised to pay said indebtedness, which are said several promises,” &e.

The motion to quash writ, and return, were by defendant Johnson only,
by his counsel. (See bill of exceptions.)

The words of the order of 12th March, 1860, are that ¢ defendants come
by their attorney, J. R. Anderson, and submit motion to quash writ.” The
motion by Johnson only.

The words of the order of April 23, 1860, are ““and said defendants, by
J. R. Anderson, their attorney, also come,” &c. The demurer to 3d plea of

Johnson alone as here sustained.




The words of the order of April 10, 1860, are “said defendants come by
altorneys, as aforesaid, and defendant’s motion to strike sherift’s return,” &e.
This motion was by Johnson only.

The entry in the record, Oct. 25, 1860, was: “This day come plaintiffs,
&c., and the said defendant, W. B. Johnson, by J. R. Anderson, his attorney,
also comes, and it is ordered wpon agreement of the parties that a jury of
eight persons came to try the issues joined herein on plea of said W. B.
Johnson only, the said defendant A. Garrison not being served with process
of summons issued in this case, whereupon came jury,” &e., “who, being du-
ly elected, tried and sworn, by agreement of the parties, to try the issues
joined herein, on plea of said defendant W. B. Johuson only, after hearing
evidence, argument of counsel, and instruction of Court, retire to consider of
their verdict, and afterwards come into Court and submit their verdict, and
say, we, the jury, find issues for the said plaintiff on the issues joined herein
with said W. B. Johnson, and assess the damages herein against him to the
sum, d&c.”



SUPREME COURT OF ILLINOIS.

LA (O TR VAN AL ATANS

. K. BUEL, ET AL,

APPELLEES.
ADS

W. B. JOIINSON,

APPELANT,

AMENDED ABSTRACT BY APPELLEES.

Attachment writ amended as per endorsement on same. ¢ This writ
amended March 12th, 1860, by inserting after the words “ A. Garrison” in
the summons portion of said writ the words, “ and W. B. Johnson, aforesaid.”
The writ as originally issued was to attach property of W. B. Johnson, and

summon Garrison, the co-défendant.

Order March 12, 1860, “and def’ts come by J. R. Anderson, their attor-
ney, and submit motion to quash writ issued,” de., “and it is ordered that

the writ stand as returned, and »un against both defendants.

No appearance of defendant Garrison, in any of the pleadings. Pleas
filed by Johnson only. First, plea as in appellant’s abstract; second, a plea that
the note and promises obtained by duress of property of Johnson ; third, “that
one Bell was and is indebted to plaintiffs, and said defendants understook, and

promised to pay said indebtedness, which are said several promises,” &e.

The motion to quash writ, and return, were by defendant Johnson only,
by his counsel.  (See bill of exceptions.)

The words of the order of 12th March, 1860, are that ¢ defendants come
by their attorney, J. R. Anderson, and submit motion to quash writ.” The

motion by Johnson only.

The words of the order of April 23, 1860, are ““and said defendants, by
J. R. Anderson, their attorney, also come,” &e. The demurer to 3d plea of

Johnson alone was here sustained.



The words of the order of April 10, 1860, are “said defendants come by
atltorneys, as aforesaid, and defendant’s motion to strike sherift’s return,” &e.

This motion was by Johnson only.

The entry in the record, Oct. 25, 1860, was: “ This day come plaintiffs,
&e., and the said ("lefendnnt, W. B. Johnson, by J. R. Anderson, his attorney,
also comes, and it is ordered upon agreement of the parties that a jury of
eight persons came to try the issues joined herein on plea of said W. B.
Johnson only, the said defendant A. Garrison not being served with process
of summons issued in this case, whereupon came jury,” &e., “who, being du-
ly elected, tried and sworn, by agreement of the parties, to try the issues
joined herein, on plea of said defendaunt W. B. Johuson only, after hearing
evidence, argument of counsel, and instruction of Court, retire to consider of
their verdict, and afterwards come into Court and submit their verdict, and
say, we, the jury, find issues for the said plaintiff on the issues joined herein
with said W. B. Johnson, and assess the damages herein against him to the

sum, &e.”
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SUPREME COURT.

—————r

APRIL TERM, A.D. 1861.

GARRISON & ANDERSON,

For Appellant.

WILLARD B. JOHNSON, (IrrPLEADED,)
Appellant, )

V8. \

ABSTRACT.
HENRY K. BUELL xr -ar,

ppellees.

Tolio 2. Affidavit of Lanepon, one of the Plaintiffs in the Court below, for Attachment,
Alleges: Willard B. Johnson (Appellant) was a non-resident, and A. Garrison a
resident of this State, and jointly indebted, and pray an Attachment against Johnson,
and Summons against Garrison.
Attachment Writ: directed “against the property of said Johnson,” “so as to compel
the said Willard B. Johnson to appear and answer”’—silent as to Garrison.

Amended Attachnent Writ: commanding Sheriff' to “Summon A. Garrison to be and
appear before,” &e.

Return of Sherift: “that by virtue of said Writ of Attachment on the 19th day of
January, 1860, he attached all the right, title and interest of the said Johnson, in and to
one hundred thousand Shingles,” &e. Also served by reading to W. B. Johnson 20th day
of January, 1860, A. Garrison not found in my County. John Gray, Sherift.

Writ and Return filed January 20, 1860.

March 8th, 1860, after writ had been returned, motion made by Anderson, Attorney
for Johnson, for order quashing said Writ of Attachment on the ground that it did not
command said Sheriff to summon said Garrison.

12 Cross motion of Plaintiffs to amend writ in that particular.

T} Cross motion allowed, and motion of Johmson denied. Writ then and there amended.
8, 9. See Writ and Amendment above mentioned.
14. At the same time a motion was filed to set aside return made on original Writ as thus
by amendment appearing on Amended Writ. Motion denied and ordered that Writ as
40. issued stand as returned and be read against both Defendants, and that Court had thereby
jurisdiction, d&e.
Exceptions taken to these rulings by Defendant, Johnson.

NARR OF PLAINTIFFS DESCRIBED.

“Henry K. Buell, Henry L. Hill, Gilbert L. Granger and Philando C. Langdon, part-
“ners under the name of Buell, Hill, Granger & Co., Plaintiffs in this suit, by Causin &
“ Wescott, Attorneys, complain of W. B. Johnson and A. Garrison, partners,” &ec., Defen-
dants, who are summoned and attached, &c., of a plea of trespass on the case on
promises. s/




Folio 17.
18.

20.

il

23.

30.
42.

31.

32,

2

For that, whereas, the said Defendants, &c., made their certain prowissory note, &ec,
for the sum of $120, payable to the order of the said Plaintiffs, by the name of Buell, Hill,
Granger & Co., &e. By means whereof, . (Being one Count.)

Also. follows, the common counts, for $300, for money lent, had, paid and advanced,
and for goods, wares and merchandise, sold and delivered by Plaintiffs to Defendants.

Also, for work and labor of Plaintiffs for Defendants.

Also, on account stated between them, set forth, “ Copy of Instrument and account
“sued on.” “The amount appearing due according to the tenor and effect of said note, or
an amount equal thereto is all that is sought to be recovered in this suit, the common counts
introduced to guard against a void answer.”

COPY OF NOTE.
(FURTHER BILL OK PARTICULARS.)

Jounsox & Garrisox,
To Buerr, Hiur, Graxeer & Co., Dr.
To Money Lent, &c., &e., &e., . . ; : ; : S ; . $300.

Ist Plea of Defendant Johnson, impleaded, d&c., “says that the said Plaintiff ought:
“not to have and maintain their aforesaid action against him ; because, he says, that he and
“ the said Garrison did not, as partuers, by the name, style and description of W. B. Johnson
“and A. Garrison, make and deliver to the said Plaintiffs said promissory note in writing,
“nor as such did not undertake nor promise to pay to the said plaintiffs the said several
“sums of money, nor any part thereof, in manner and form as the said Plaintifts have above
“in their said declaration complained against him ; and of this he said Defendant impleaded
‘“ as aforesaid, puts himself' upon the country.”

Aflidavit verifying the truth of the above plea by said Johnson.

2d Special Plea, concluding with a verification, in substance, “that one Daniel Bell
was indebted to said Plaintifts, and that they had sued out an Attachment, and that the
Sheriff, acting under the direction of Plaintiffs, had seized upon the property of said De.
fendant, Johnson, and was proceeding to remove and sell the same, unless Defendant
would then and there promise to pay Bell’s debt to them ; and that thereupon Johnson,
without any consideration whatever, made such promises; and that such promises are the
supposed promises in the said declaration mentioned.”

3d.  Special plea of Johnson—uwith verification—in substance, the statute of frands, that

Bell was still indebted to Plaintiff, and that the promises of Johnson in said declaration_
mentioned were promises to pay Bell’s debt.

Aflidavit of merits by Johnson.
Demurrer to Defendant, 3d special plea,—and same was sustained.

October 25th, 1860, and trial had—* And said Jury were sworn in said cause, which
“was to try the issue therein joined Dbetween the said Plaintiffs and the said Defendants
“ before the Court and Jury, and true verdict give according to the Law and evidence.”

“Plaintiffs called to maintain the issue on their part J. R. Anderson, who testified Le
“knew W. B. Johnson and A. Garrison, Defendants, and that the signature to each to the
“note shown him was in their several hand writings, he has seen each of them write, and
“knows their hand-writing well”—that said note, of which the following is a copy, was
then and there read in evidence to the Court and J ury by Plaintiffy’ Attorney, Mr, West-
cott, the following is a copy of said note:



Folio 33.

$120. Crrcaco, October 13, 1859.
“Twenty days from date we jointly and severally promise to pay Buell, Hill, Granger
“ & Qo., or order, One Hundred and Twenty Dollars, for value received with interest.”

W. B. JOHNSON,
A. GARRISON.

“ And after reading said note in evidence as aforesaid, said plaintiffs rested their case;.
“and said defendants produced no evidence—also rested ; and that the foregoing is all the
“evidence produced on the trial.”

Verdict for Plaintiffs against said Johnson for the sum of $127 20.
Johnson filed a motion for new trial, on the grounds:
1st. The verdict is contrary to the Law and the evidence.

2d. The evidence in judgment of Law is not sufficient to authorize a verdict for the
Plaintiffs.

3d. The Jury were not properly empannelled and sworn in the cause, and

4th. Plaintiffs did not prove that the Defendants were partners as described in their
declaration.

Motion for new trial overruled, and Defendant excepted order, &e., for Bill of excep-
tions and appeal.

COPY APPEAL BOND.
Order of Judgment against said Johnson for amount of verdict.

ENTRY OF MOTIONS.
April 10, 1860—in this caunse, in these words:

HENRY K. BUELL, et «l
Attackment.

V8.
W. B. JOIINSON & A. GARRISON,

And now again comes the parties to this cause, Plaintiffs as well as said Defendants
by their respective Attornies as aforesaid, and Defendants motion to strike out Sheriff’s
return on the writ issued in this cause being heard and the Conrt being fully advised over-
ruled said motion.

Arrin 23d, 1860.

All the parties to the suit again appeared in Court, and after hearing counsel the Court
decided and sustained demurrer to 3rd plea.

OcroBer 25, 1860.

Order of trial,and consent, and trial by eight Jurymen. Verdict for Plaintiffs as aforesaid.

“(lerk’s certificate, that the foregoing is a full and complete transcript of the Bill of
“ Exceptions on file,” and of all orders and judgment entered of record, &e.

GARRISON & ANDERSON,
For Appellant.
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STATE OF ILLINOIS, GOUNTY OF COOK, S8,

——— D C——

Séalﬁlﬁ, Lefote the Jenectalde, the Judaes of the Jufreriat Gourt of Ghicage, within
and. fet the Seuntu of focle and. tate of Mlinals, at a teqular Term. of said HJufreriar Laurt
of fGhicaaa, lequn and. halden. at the Gourt J[fazme, in the Gty of Ghicaae, in sald Feuntu

and Htate, an the fiist Mlendau, Leing the- C/ff S s

_LRZ'/_./.XI_'U-éﬁl_/_,,:i: N (n the yeat of eut Lord One Thausand Eight Hundted

———— dauy af

and astw L ALy ~—and of the Fndeprendence of the fllnited Htates of Fmerica
the GLalitu /; s

Present, The Honorable L aaZ c_/é %’/ Chief Justice of the

Superior Court of Chicago. }

ﬁér Ao /5 o,

Ay
/4/////r /. }K s Lf/ﬁ,cfaf./,, —
._{Qﬁfﬁ/&. /éﬁél/'ﬂﬁr//

= //é //(7
Attest, : //L /{u /j//r(/ffé{’)

A

Judges.

Prosecuting Attorney.

Sheriff of Cook County.

Clerk.
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