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ABSTRACT.

V8.

Appeal jfrom Cook County Court
of Common Pleas.

Action below on a replevin bond where the action of replevin
was not tried cn the merits, but was dismissed for want of pros-
ecution.

Declaration on replevin bond for the replevy, by Bishop, of
8,918 feet 1st clear lumber, 207,197 2d clear lamber, 220,540
common, 55,174 culls. Declaration contains two counts, neither
of them allege the issuing of a Returno Habendo.

The first count avers, for breach “ that the said James E. Bishop
has at no time since, returned or offered to return said goods, in
pursaance to the order and judgment of said Court, but so to do
has utterly failed and refused.”

The record alleges for breach, *“that the defendant, Bishop,
although often requested, did not or would not, return the said
goods, &c, although a return thereof was awarded, &c.”

Defendants, Sept. 10, file a plea, that the property replevied,
at the time of suing out the writ, was the property of the said
Bishop, and the merits of the replevin suit had not been tried, &ec.

¢ No affidavit of merits was filed.”

Sept. 18, the Plaintiff amended, by leave, his declaration, by
increasing the damages.

Plea struck from the files for want of affidavit of merits, and
Judgment, by default; for want of plea, entered against de-
fendants, and jury called, and damages assessed at $4,520.

Defendants file a motion to set aside the judgment, which is
sustained so far as the assessment is concerned.

The assessment had before a jury,—and they assess the dam-
ages at $2,702.50. Defendant moves for a new assessment, which
the Court overrules.

On the trial, the plaintiff offered the following evidence :

The aflidavit in the replevin suit.—In this afiidavit the lumber
was stated to be of the value of abou’ $4,000, and is sworn to
July 29, 1856. The plaintiff stated they read the same for the
purpose of proving the value of the lumber replevied. The
defendant objected, and objections overruled,

The plaintiff’ then offered in evidence the following bond :
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45—47 “EKnow all men by these presents, that we, James E. Bishop

48

¢gand James Peck, are held and firmly bound, unto James S.
“ Beach, Coroner, and ex- Officio Sheriff for the County of Cook,
“in the State of Illinois, and to his successor in office, execu-
“tors, administrators and assigns, in the penal sum of eight
“thousand dollars, lawful money of the United States, for the
“ payment of which sum, we do hereby jointly and severally bind
“ ourselves, our heirs, executors, and administrators. The con-
« dition of this obligation is such, that whereas, on the 29th day
¢“of July, in the year of our Lord, one thousand eight hundred
“and fifty-six, the said James E. Bishop sued out of the Cook
“ County Court of Common Pleas, a writ of Replevin against
« William R, Hoodless, defendant, for the recovery of the follow-
“ing described goods and chattels, property, to wit : 8,918 feet
“1gt clear lumber, 20,767 feet 2nd clear lumber, 220,540 feef,
¢ common lumber, 55,174 feet culls, of the value of four thousand
‘dollars.

“ Now if the said James E. Bishop, Plaintiff, shall prosecute
“his gaid suit to effect, and without delay, and make return of
“ the said property, if return thereof shall be awarded, and save
“ and keep harmless the said Sheriff in replevying the said prop=-
¢t erty, then this obligation to be void, otherwise to remain in full
¢ force und effect. Witness our hands and scals this twenty-
“ ninth day of July, A, D. 1856.

- LU=,
JAMES E. BISHIOP, {JsEAL.(j
fempmv g

AT

CHAPIN HURLBUT, y)seav.(

JAMES PECK. jisear

In the bond, the words, ¢ Chapin Hurlbut,” and “secal,” are

erased by a linedrawn through them. To the reading of which

the defendant objected, because the bond on its face appeared to

have been altered, which objection was overruled. Plaintiff then
read the following judgment in the replevin suit:

“Sept. 23d, 1857. James E. Bishop vs. William R. Hoodless.
“Replevin, This day comes the said plaintiff by Hooper, his
“gttorney, and the said defendant, by Hervey, his attorney, and
“yupon agreement of parties, it is ordered, that defendant have
“yeturn of the property replevied in this cause, and reference is
“had to the Court to assess the damages herein hereafter, and
“guit to be dismissed at plaiatiff's cost. It is therefore consid-
“ ered, that said defendant have a return of the property, goods
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¢ and chattels replevied in this cause, and damages to be arsessed
¢“]y the Court, and also his costs and charges, and a wrib of
“peturno habendo for the return of the property replevied.

“ June 10th, 1858. James E. Bishop vs. William R. Hoodless,
“ Replevin, This day again comes the said plaintiff, by his at-
“ torney, Hooper, and the Court under and by an agreement of
¢ the parties herein heretofore entered in this cause, whereby judg-
“ ment was entered for a return of the property replevied, to the
¢ possession of the said defendant, declared to be the rightful
% owner thereof, having now heard allegations and proof submitted
¢ gg to the amount of damages sustained by the said defendant,
% by the detention of the said property, and being fully advised
“in the premises, assessed the damages of the said defendant, to
“ the sum of four hundred and forty dollars. Therefore it is con-
“sgidered, that the said defendant do have and recover of the said
¢ plaintiff his damages of four hundred and forty dollars, in forin
“ aforesaid, by the Court assessed, and ulso his costs and charges
¢ i this behalf, expended, and have execution therefor.”

The plaint'ff then admitted that there had been no trial of the
previous suit, and the title of the property had not been settled
and rested their case. Deft. then called Hawley, who testified,
he was present about the 14th or 15th of July, 1856, when Hoodless
bought a cargo of lumber, off the Brig Banner, of Bishop ; the
sale was for cash on delivery, by qualities : §8 for culls, $21 2nd
clear, $25 1st clear. The lumber was to be inspected by Mr. Da-
vis. When the sale was made, a canal boat was unloading from the
brig. The bill shown to me is in my handwriting. Lumber to
be delivered on Hoodless' dock. Lumber all discharged at
Hcodless’ dock. Brig went there to deliver it. Don’t recollect
demanding pay for the balance of lumber after delivery.

Cross Examined.—Sale made on board the vessel. Ioodless,
Bishop, and mysel{ present. By my memorandum, I find sale
made 16th July, Think Mr. Cummings and Mr. Dugal present
at sale, $2,000 credited to Hoodless, while lumber being deliv-
cred. Only know it as book keeper. Lumber charged and
money credited. Only done as memorandum. My knowledge
of the $2,000, only derived from the check drawn by Hoodless, of
$2000, dated July 22d, is endorsed in Bishop’s handwriting.
Could not say I ever saw check before.  Took very near a week
to unload vessel. Some of the lumber removed after sale, before
vessel went to Hoodless’ dock ; done by agreement,

Stearnes testifics—He was o member of th? Committee of Ar-
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bitration of the Board of Trade of Chicago, with Tarleton Jones
and-William T, Mather. Bishop and Hoodless both came before
the committee, Mr. Mather, Mr. Jones and myself, and referred
the question of inspection of lumber to our arbitration. Hood-
less put $1,000 to abide by the award, DBishop agreed if he
did not abide by the award, that $1,000 might be deducted from
the price of the lumber. The paper shown to me is our award;
we notified parties of the award. After making the same, we
asked what we ghould do with the $1,000. Bishop said give it to
Hoodless, as all he wanted was what was right,—his pay for the
lumber.

Cross Examined —Hoodless and Bishop both testified before us
as Arbitrators. Hoodless had a young man thereto testify. Can’t
say whether we swore witnesses or not. Made our award at
once.

Re-Examined.—We decided the inspection of lumber should
be binding on the parties. Each paid us half our fees. This
paper is our award, It is signed Dy all the Arbitrators.

The defendants thenoffered to read the said award in evidence,
(said award being dated after the commencement of the Replevin
suit,) which is as follows :

STATE OF ILLINOIS,
Couxty or CoOK, }SS

¢« We, the undersigned, duly elected and
“gppointed by the Board of Trade of the City of Chicago,
g the Committee of Arbitration, for the said Board, do
“hereby certify, that on Tuesday evening, July 29th, A. D.
¢ 1856, personally appeared before us, as a part of the Commit-
¢: e aforesaid, by verbal arrangement for that end, made previ-
“ous to the said day, James E. Bishop, Esq, of the City of
“ Chicago, State aforesaid, and William R. Hoodless, of the same
¢ City, and State aforesaid; and the said James E. Bishop and
¢ gnd the said William R. Hoodless, haviny agreed between
¢« themselves to submit to us, the said Committee, all and every
« difference and disputes of every kind whatsoever, growing out of
¢y certain purchase of lumber, made by the said William R. Hood-
«Jess, of the said James E. Bishop, on the 28th day of the month
«“ and year aforesaid ; and the said William R. Hoodless, having
« pledged himself to abide by and act upon and consider final,
« the action of the said Committee, under a penalty of one
¢ thousand dollars, and having submitted a statement of his case
“jn writing, to the said Committee ; and the said James E.
¢ Bishop, having, by word of mouth, submitted his case to the
¢ s0id Committee, and his satements so made as aforesaid, being

e
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¢ verified by the oath of witnesses, sworn aud ¢xamined at that
“ time, in his behalf; by the said Committee ; and the said James B
¢t Bishop, having produced to us, the said Committee, the orig-

tinal certifizates of the several inspectors, who had measured and

“ inspected the lumber aforesaid, of which the following are true
¢ and correct copies, to wit:
¢ Chicago, July, 1856. This is to certify, thut I inspected the
¢ part cargo of BarqueS. B. Pomeroy, purchased by Mr. Hoodless
¢ of J. E. Bishop, and find the following quantities and qualities :
« 1st clear, 8,198 feet ; 2nd do, 19,636 feet ; common, 62,69 feet ;
¢ culls, 4,609 feet. Total—95,832 feet.
Signed. J. C. Davis, inspector.”
« Chicago, July 24th, 1856. This is to certify, that I have
« measured and inspected part Schooner S. B. Pomeroy’s cargo of
¢ pine lumber, purchased by Messrs. W. R. Hoodless & sons, from
¢ Mr. James E. Bishop, and I find the following qualities and
“ (quantities, viz: Second class, 1,132 feet ; common, 157,871
“feet ; refuse, 50,565 fect—Total, 209,568 feet.
“Qigned. NaTHAN DYE, Inspector.”
¢« And it having been made fo appear satisfactorily to us, the
¢ gaid Committee, that the said measurements in the said certifi-
« cates mentioncd were correctly made, and were binding on the
¢ partics—We, the said Committee, having duly considered the
¢ ¢qid matters and things to us referred, as aforesaid, decided the
¢ ¢id measurements to be binding on the parties, and that the said
¢ William R. Hoodless should pay for the said lumber, accord-
¢ ing to the said measurements In testimony whereof, we have
« L ereunto set our hands, this thirtieth day of July, A. D. 1856.
¢ (Signed) TARLETON JONES,
“(Signed) M. C. STEARNES,
“(Signed) W. T. MATHER.

The plaintiff chjected to the reading of the said award, and the
Court sustained the objection.

Cummings testified —Made a demand of Hoodless for the
balance of the pay on the lumber, after the award by the Board
of Trade ; think next morning, Hoodless declined to pay ; said he
would not abide by award.

Cross Ex. $2,000 paid. Demanded balance. The lumber
was unloaded, and had finished surveying.

Defendants then read in evidencea letter from the Attorneys of
Hoodless, dated July 31, 1856, claiming repayment of $2,000 on
account of the lumber replevied. Defendants then offered to
prove by a witness on the stand, that after the bringing of the

E s AN IRESATYR T SE St T I
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suit of replevin, and before writ was served, that Bishop demand-
ed of Hoodless payment of the balance for the lumber, and he
refused to pay ; and he also demanded a return of the lumber,
and Hoodless refused to return the same. This testimony was
excluded by the Court.

Hawley recalled. Upon reflection, I demanded payment of
of Hoodless before the sueing out of the replevin, and before the
submission to the Board of Trade. He said he could not pay until
Mr. Dye had finished the inspection. Dye was then engaged in
making the inspection,

Defendants offered to prove, by a witness on the stand, that
since the execution of the 1eplevin bond by James Peck, it
had been altered by erasing the name of Chapin Hurlburt, that
it was not the bond James Peck executed ; that the bond he
executed had the name of Chapin Hurlburt, and he signed with
them as co-sureties, their names being on the bond first. This
testimony the plaintiff objected to, and objection sustained.

Defendants rest. Loomis called for plaintiff. Am a lumber
dealer. Am acquainted with Saganaw lumber and its character.
The plaintiff then asked the witness this-question :

What was the value of 1st clear lumber, July 29th, 1856 ?

To this question the defendants objected, claiming the rule of
damages to be the value at the time the plaintift refused to re-
turn the same. The Court overruled the objection, and the
question was put, and decided that the value of lumber, at the
time of the sueing out of the writ, would control the inatter.
Same question was asked and objected to, as to all the kinds of
lumber, and answered by the witness as follows: 1st clear, $40
to $45; 2nd clear, $35 ; common, $15 to $16. The account
previously referred to was then read in evidence :

W. R, Hoodless boaght of James E. Bishop :

8,918 feet 1st clear, at $25, $222,95
20,768 feet 2d clear at 21, 436,13
220,540 feet common, at 12, 2,646,48
55,174 feet culls at 8, 441,39

$3,746,95

The witness continues, Cross Ex. The prices I have given
arc retail prices; prices by cargo same as sold to Hoodless.
Bishop soll the lumber for the going price. No rise in lumber
between sale and 29th of July. Soon after lnmber commenced to
fall ; been fulling ever since.

Dye Testified. Was lumber inspector in 1856. Inspected

<
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this lumber ; paper shown to me was certificate. Part of lum-

ber inspected, and then Hoodless called on me. Never had any
conversation with Bishop in regard to the lumber. Value of
lumber, July 28, 1856, as follows : 1st clear, $40 ; 2d clear,
$30 to 35; common, $14 to 16 ; refuse, $10 to 12. Defendant
objected io the value being proved of the lumber at that time.
Objection overruled.

Cross Fx.—Prices given are the retail prices by the small
quantities. Hoodless, son of Plaintiff, All the lumber had been
replevied when inspected. When replevied third of cargo piled
on the south side of the alley. Had assorted say 100 M, ready
for piling ; the balance unpiled on the dock. Value increased
by piling. Expense of piling $1,25 to $1,38 per M. ; paid men
81,25 to $1,38 per day to pile.  1st clear, worth $40 ; 2d
clear, $35 ; common, $16. I consider the enhanced value over
cost to be price at retail, prior to July 1, ’56, Had never had
any experience in lumber. The prices I have given are retail
prices, not prices by cargo. :

Geer testified to value of lumber as the last witness, at retail.

The Court then decided that they should hold the rule of dam-
ages to be, as it was conceded that the lumber in question had
been sold by Bishop to Hoodless, at the market value by the
cargo, and that when replevied, was worth the same as when
sold ; that the rule of damages, governing the case, should be
the amount paid on the lumber with interest, and the expense
of piling and handling the same, and reasonable compensation
for the use of the dock. To all which rulings and decis-

ions the defendant excepted.

This was all the testimony there was in the case. The Courb
refused all the instructions asked for by the Plaintiff, and re-
fused the following instructions asked by the defendants :

« D,” We pray the Court to instruct the jury, that if they
find from the evidence that the lumber was to be paid for at the
time of delivery, then the sale was only a conditional one, and
did not, until the payment of the price, divest the property out
of Bishop and vest it in Hoodless, although they may find that
part of the purchase money was paid, and the whole property de-
livered. That if the jury find from the evidence, that Hoodless
abandoned the contract of sale, after the institation of this suit,
then he is not entitled to recover.

«T” If the jury should find from the evidence in the case,
{hat the lumber was worth no more in the market than the price
agreed to be paid for the same, the jury will not allow the plain-
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#ff the whole value of the lumber, but only his interest therein,
which was the amount paid on the same, together with the cost
of placing the same in the yard.

“F.»” If the jury find from the evidence, that the sale in
question was a cash one, and that only a part of the price was
paid, the damages (upon the whole evidence in the case,) are the
amount paid with interest in the discretion of the jury, and the
costs to Hoodless of storing and piling up said lumber.

“@,”  Ifthe jury find from the evidence that Bishop sold the

lumber in controversy to Hoodless to be paid for on delivery ; if

on the delivery of the lumber, Hoodless refused to pay for the
same, Bishop had a right to replevy the same, and they will con-
sider that in mitigation of plaintiff’s damages, and will not in this
action allow him the value of the lumber.

“H” If the jury find from the evidence in this case, that
Bishop sold the Jumber in controversy to Hoodless, to be paid for
on the delivery of the lumber, Hoodless refused to pay for the
same, Bishop had a right to replevy the same and they will con-
sider that in mitigation of plaintiff’s damages, and if they find
such to be the case, they will not in this action allow the plaintiff’
the value of the property, even if they find Hoodless had made
an advance of $2,000 on the lumber, and had not tendered back
the $2,000.

To the refusal to give each of which, defendants excepted.

The Court gave the following instructions on their own motion.

*The jury aro instructed, that the rule of damages in this case,
is the amount of money advanced on the lumber, with interest
thereon, and reasonable compensation for the use of the dock,
and the expenses of piling it and handling it.”

To the giving of which, the defendants excepted.

Defendants moved for a new trial, which motion was overruled
and exception taken.

The errors assigned are—the Court erred

1st. In admitting improper evidence.

2nd. In deciding questions of law during the trial of the case.
3d. In excluding proper evidence offered by the defendants.

4th. Inrefusing each of the instructions asked for the defend~

ants.
5th. In giving each of the instructions they did to the jury.
6th. The verdict below was contrary to the evidence,
7th, The verdict was too large.
8th. In refusing the motion for a new trial.
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Points for the plaintift in error.

1st. The Court had no righs to strike the plea from the files.
This is not a case in which an affidavit of merits is required by
our statutes.

2nd. The verdict in the case was excessive, even under the
rulings of the Court, and is not warranted by the testimony.
This will be seen by calculation.

3d. The value of the property, at the time the returno haben-
do was issued, should be the rule of damages ; or at least the
value of it at the time the return was awarded, and not the
value at the time the Replevin was sued out, 8 Metcalf R.212.
The damages were awarded in the original action.

4th. An action on a replevin bond cannot be sustained till
the returno habendo has issued and been returned ; and. there
is no proof that one issued in the case.

5th. That the damages awarded in the oviginal case, when
the return was awarded, settles all damages in this case, and ren-
ders improper all evidence offered in this case, going to
show that Iloodless suffered damages.

Gth  The bond had been altered in a material point, and it
was the duty of the defendunt in error, to account for that al-
teration. The name of Chapin Iurlburt has been, as appears on
the fuce of the bond, crased. The onrus’is thrown upon the de-
fendant in error, to show that these names had been erased before
James Peck signed it. Ilodge vs. Gilman 20 111, 437.

7th. At all events, Peck had no right to show that the name
of Chapin Hurlburt had been crased since te signed it. It was
a different obligation from what he undertook.

8th. Bishop had a 1ight to replevy the property. When
goods are sold for cash upon delivery, if the vendee refuses to
pay the vendor the price, he may resume possession, by writ of
lZeplevin, for the purpose of preserving his lien, and he is not
bound, where part of the purchase money has been paid, to offer
to return the enme. 13 Johns R. 434.

By SIHUMWAY, WAITE & TOWNE,
Plaintiff s Attorneys.
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Appeal from Cook County Court

JAMES PECK, Er ArL.
of Common Pleas.

V8.
JOHN L. WILSON, Usk, &c.

Action below on a replevin bond where the action of replevin
was not tried cn the merits, but was dismissed for want of pros-
ecution.

8—20  Declaration on replevin bond for the replevy, by Bishop, of
8,918 feet 1st clear lumber, 207,197 2d clear lumber, 220,540
common, 55,174 culls. Declaration contains two counts, neither
of them allegs the issuing of a Retwrno Habendo.
~ The first count avers, for breach “ that the said James E. Bishop

14 has at no time since, returned or offered to return said goods, in
pursaance to the order aad judgment of said Court, but so to do
has utterly failed and refused.”

The record alleges for breach, *‘that the defendant, Bishop,
although often requested, did not or would not, return the said
goods, &c, although a return thereof was awarded, &c.”

21 Defendants, Sept. 10, file a plea, that the property replevied,
at the time of suing out the writ, was the property of the said
Bishop, and the merits of the replevin suit had not been tried, &c.

“No affidavit of merits was filed.”

23 Sept. 18, the Plaintiff amended, by leave, his declaration, by
increasing the damages.
24 Plea struck from the files for want of affidavit of merits, and

Judgment, by default; for want of plea, entered against de-
28 fendants, and jury called, and damages assessed at $4,520.
2

29 Defendants file a motion to set aside the Judgment, which is
31 sustained so far as the assessment is concerned.,

33 The assessment had before a jury,—and they assess the dam-
34 agesat $2,702.50. Defendant moves for a new assessment, which

the Court overrules,

On the trial, the plaintiff offered the following evidence :
42 The affidavit in the replevin suit.—In this atfidavit the lumber
was stated to be of the value of abous $4,000, and is sworn to
July 29, 1856. The plaintiff stated they read the same for the
purpose of proving the value of the lumber replevied. The
defendant objected, and objections overruled.

The plaintiff then offered in evidence the following Dbond :
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- “45—47 “Know all men by these presents, that we, James I. Bishop

48

¢ and James Peck, are held and firmly bound, unto James S.
“ Beach, Coroner, and exz-Officio Sheriff fur the County of Cook,
“in the State of Illinois, and to his successor in office, execu-
“tors, administrators and assigns, in the penal sum of eight
“thousand dollar, lawful money of the United States, for the
¢ payment of which sum, we do hereby jointly and severally bind
“ ourselves, our heirs, executors, and administrators. The con-
« dition of this obligation is such, that whereas, on the 29th day
“of July, in the year of our Lord, one thousand eight hundred
“and fifty-six, the said James E. Bishop sued out of the Coolk
“ County Court of Common Pleas, a writ of Replevin against
« William R, Hoodless, defendant, for the recovery of the follow-
“ing described goods and chattels, property, to wit : 8,918 feet
¢« 1gt clear lumber, 20,767 feet 2nd clear lumber, 220,540 feet
¢ common lumber, 55,174 feet culls, of the value of four thousand
‘“dollars.

“ Now if the said James E. Bishop, Plaintiff, shall prosecute
¢“his gaid suit to effect, and without delay, and make return of
“ the said property, if return thereof shall be awarded, and save
“and keep harmless the said Sheriff in replevying the said prop-
¢¢ erty, then this obligation to be void, otherwise to remain in full
“force und effect. Witness our hands axdd seals this twenty-
“ ninth day of July, A. D. 1856.

AT
JAMES E. BISHIOP, {jseaL.(j

ot V2N

CHAPIN HURLBUT, {Jsoar.fi

PR

JAMES PECK. ffseaz (]
Jseas {

In the bond, the words, “Chapin Hurlbut,” and * seal,” are
erased by a line drawn through them. To the reading of which
the defendant objected, because the bond on its face appeared to
have been altered, which objection was overruled. Plaintiff then
read the following judgment in the replevin suit:

“Sept. 23d, 1857. James E. Bishop vs. William R. Hoodless.
“Replevin, This day comes the said plaintiff by Hooper, his
“attorney, and the said defendant, by Hervey, his attorney, and
“upon agreement of parties, it is ordered, that defendant have
“return of the property replevied in this cause, and reference is
“had to the Court to assess the damages herein hereafter, and
“suit to be dismissed at plaictiff's cost. It is therefore consid-
“ ered, that said defendant have a return of the property, goods
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¢ and chattels replevied in this cause, and damages to e assessed

“Jy the Court, and also his costs and charges, and a writ of

“peturno habendo for the return of the property replevied.

« June 10th, 1858. James E. Bishop vs. William R. Hoodless,
“Replevin. This day again comes the said plaintiff, by his at-
“ torney, Hooper, and the Court under and by an agreement of
“ the parties herein heretofore entered in this cause, whereby judg-
“ ment was entered for a return of the property replevied, to the
“possession of the said defendant, declared to be the rightful
“ owner thereof, having now heard allegations and proof submitted
“ ag to the amount of damages sustained by the said defendant,
“by the detention of the said property,and being fully advised
“in the premises, assessed the damages of the said defendant, to
“ the sum of four hundred and forty dollars. Therefore it is con-
“sidered, that the said defendant do have and recover of the said
“ plaintiff his damages of four hundred and forty dollars, in forin
¢ aforesaid, by the Court assessed, and ulso his costs and charges
“1a this behalf, expended, and have exccution therefor.”

The plaint'ff then admitted that there had been no trial of the
previous suit, and the title of the property had not been settled
and rested their case. Def¢. then called Hawley, who testified,
he was present about the 14th or 15th of July, 1856, when Hoodless
bought a cargo of lumber, off the Brig Banner, of Bishop ; the
sale was for cash on delivery, by qualities : $8 for culls, $21 2nd

_sclear, $25 1st clear. The lumber was to be inspected by Mr. Da-

vis. When the sale was made, a canal boat was unloading from the
brig. The bill shown to me is in my handwriting. Lumber to
be delivered on Hoodless’ dock. Lumber all discharged at
Hoodless’ dock. Brig went there to deliver it. Don’t recollect
demanding pay for the balance of lumber after delivery.

Cross Examined.—Sale made on board the vessel. Hoodless,
Bishop, and mysel{ present. By my memorandum, I find sale
made 16th July, Think Mr. Cummings and Mr. Dugal present
at sale, $2,000 credited to Hoodless, while lumber being deliv-
cred. Only know it as book keeper. Lumber charged and
money credited. Only done as memorandum. My knowledge
of the $2,000, only derived from the check drawn by Hoodless, of
$2000, dated July 22d, is endorsed in Bishop’s handwriting.
Could not say I ever saw check before.  Took very near a week
to unload vessel. Some of the lumber removed after sale, before
vessel went to Hoodless’ dock ; done by agreement,

Stearnes testifics.—He was a member of thy Committee of Ar-
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Ditration of the Board of Trade of Chicago, with Tarleton Jones
and William T. Mataer. Bishop and Hoodless both came before
the committee, Mr. Mather, Mr. Jones and myself, and referred
the question of inspection of lumber to our arbitration. Hood-
less put $1,000 to abide by the award. DBishop agreed if he
did not abide by the award, that $1,000 might be deducted from
the price of the lumber. The paper shown to me is our award;
we notified parties of the award. After making the same, we
asked what we ehould do with the $1,000. Bishop said give it to
Hoodless, as all he wanted was what was right,—his pay for the
lumber.

Cross Fxamined —Hoodless and Bishop both testified before us
as Arbitrators. Hoodless had a young man thereto testify. Can’t
say whether we swore witnesses or not. ‘Made our award at
once.

Re-Examined.—We decided the inspection of lumber should
be binding on the parties. Each paid us half our fees. ~This
paper is our award, It is signed by all the Arbitrators.

The defendants thenoffered to read the said award in evidence,
(said award being dated after the commencement of the Replevin
suit,) which is as follows :

STATE OF ILLINOIS,
Couxty or CooK, }SS'

“ We, the undersigned, duly eclected and
“appointed by the Board of Trade of the City of Chicago,
“as the Committee of Arbitration, for the said Board, do
“hereby certify, that on Tuesday evening, July 29th, A, D.
1856, personally appeared before us, as a part of the Commit-
““1ee aforesaid, by verbal arrangement for that end, made previ-
“ous to the said day, James E. Bishop, Esq, of the City of
“ Chicago, State aforesaid, and William R. Hoodless, of the same
“ City, and State aforesaid; and the said James E. Bishop and
¢“and the said William R. Hoodless, haviny agreed between
“ themselves to submit to us, the said Committee, all and every
« difference and disputes of every kind whatsoever, growing out of
““g certain purchase of lumber, made by the said William R.Hood-
“Jess, of the said James E. Bishop, on the 28th day of the month.
“and year aforesaid ; and the said William R. Hoodless, having
% pledged himself to abide by and act upon and consider final,
« the action of the said Committee, under a penalty of one
¢« thousand dollars, and having submitted a statement of his case
“in writing, to the said Committee ; and the said James E.
¢ Bishop, having, by word of mouth, submitted his case to the
“ gaid Committee, and his satements so made as aforesaid, being
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sworn aud examined at that
¢ ; and the said James E
id Committee, the orig-

“verified by the oath of iwitnesses,
“ time, in his behalf, by the said Committe
< Bishop, having produced to us, the sai
“inal certifizatcs of the several inspectors, who had meas
** inspected the Jumber aforesaid, of which the following are true
“and correct copies, to wit :

¢ Chicago, July, 1856. This is to certify, thut I inspected the
¢ part cargo of BarqueS. B. Pomeroy, purchased by Mr. Hoodless
¢ of J. B. Bishop, and find the fullowing quantities and qualities :
« 1t clear, 8,198 feet ; 2nd do, 19,036 feet ; common, 62,69 feet ;
¢ culls, 4,609 feet. Total—95,832 feet.

Signed. J. C. Davis, inspector.”

« Chicago, July 24th, 1856. This is to certify, that I have

ured and

¢ measured and inspected part Schooner S, B. Pomeroy’s cargo of

¢ pine lumber, purchased by Messrs. W. R. Hoodless & sons, from
¢ )r. James E. Bishop, and I find the following qualities and
¢ quantities, viz : Second class, 1,132 feet ; common, 157,871
“feet ; refuse, 50,565 feet—Total, 209,568 feet.
“Signed. Narmax Dye, Inspector.”

« And it having been made fo appear satisfactorily to us, the
¢ gaid Committee, that the raid measurements in the said certifi-
« ogtes mentioned were correctly made, and were binding on the
¢ parties—We, the said Committee, having duly considered the
¢t ¢nid matters and things to us referred, as aforesaid, decided the
¢ said measurements to be binding on the parties, and that the said
¢ William R. Hoodless should pay for the said lumber, accord-
« ing to the said measurements In testimony whereof, we have
«),ereunto set our hands, this thirtieth day of July, A. D. 1856.

¢ (Signed) TARLETON JONES,
“(Signed) M. C. STEARNES,
“(Signed) W. T. MATHER.

The plaintift ohjected to the reading of the said award, and the
Clourt sustained the ohjection.

Cummings testified —Made a demand of Hoodless for the
Dalance of the pay on the lumber, after the award by the Board
of Trade ; think next morning. Hoodless declined to pay ; said he
would not abide by award.

Cross Ex. $2,000 paid. Demanded balance. The lumber

was unloaded, and had finished surveying.

Defendants then read in evidencea letter from the Attorneys of
Hoodless, dated July 31, 1856, claiming repayment of $2,000 on
account of the lumber replevied. Defendants then offered to
prove by a witness on the stand, that after the bringing of the

TSR . 1
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suit of replevin, and before writ was served, that Bishop demand-
ed of Hoodless payment of the balance for the lumber, and he
refused to pay ; and he also demanded a return of the lumber;
and Hoodless refused to return the same. This {estimony was

excluded by the Court.

Hawley recalled. Upon reflection, I demanded payment of
of Hoodless before the sueing out of the replevin, and before the
submission to the Board of Trade. He said he could not pay until
Mr. Dye had finished the inspection. Dye was then engaged in
making the inspection,

Defendants offered to prove, by a witness on the stand, that
since the execution of the 1eplevin bond by James Peek, it
had been altered by erasing the name of Chapin Hurlburt, that
it was not the bond James Peck executed ; that the bond he
executed had the name of Chapin Hurlburt, and he signed with
them as co-sureties, their names being on the bond first. Thie
testimony the plaintiff objected to, and objection sustained.

Defendants rest. Loomis called for plaintiff. Am a lumber
dealer. Am acquainted with Saganaw lumber and its character.
The plaintiff then asked the witness this question :

What was the value of 1st clear lumber, July 29th, 1856 ?

To this question the defendants objected, claiming the rule of
damages to be the value at the time the plaintiff refused to re-
turn the same. The Court overruled the objection, and the
question was put, and decided that the value of lumber, at the
time of the sueing out of the writ, would control the inatter.
Same question was asked and objected to, as to all the kinds of
lumber, and answered by the witness as follows: 1st clear, $40
to $45; 2nd clear, $35 ; common, $15 to $16. The account
previously referred to was then read in evidence :

W. RR. Hoodless boaght of James E. Bishop : ~

8,918 feet 1st clear, at $25, $222,95
20,768 feet 2d clear at 21, 436,13
220,540 feet common, at 12, 2,646,438
55,174 feet culls at 8, 441,39

$3,746,95

The witness continues, Cross Ex. The prices I have given
arc retail prices; prices by cargo same as sold to Hoodless.
Bishop soll the lumber for the going price. No rise in lumber
between sale and 29th of July. Soon after lnmber commenced to
fall ; been falling ever since.

Dye Testified. Was lumber inspector in 1856, Inspected

< s TR
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this Jumber ; paper shown to mie was certificate.  Part of lum-
ber inspected, and then Hoodless called on me. Never had any
conversation with Bishop in regard to the lumber. Value of
luraber, July 28, 1856, as follows : 1st clear, $40 ; 2d clear,
$30 to 35; common, $14 to 16 ; refuse, $10 to 12. Defendant
objected to the value being proved of the lumber at that time.
Objection overruled.

Cross Fa.—Prices given are the retail prices by the small
quantities. Hoodless, son of Plaintiff, All the lumber had been
replevied when inspected. When replevied third of cargo piled
on the south side of the alley. Had assorted say 100 M, ready
for piling ; the balance unpiled on the dock. Value increased
by piling. Expense of piling $1,25 to $1,38 per M. ; paid men
$1,25 to $1,38 per day to pile.  1st clear, worth $40; 2d
clear, $35 ; common, $16. 1 consider the enhanced value over
cost to be price at retail, prior to July 1,’56, Had never had
any experience in lumber. The prices I have given are retail
prices, not prices by cargo.

Geer testified to value of lumber as the last witness, at retail.

The Court then decided that they should hold the rule of dam-
ages to be, as it was conceded that the lumber in question had
been sold- by Bishop to Hoodless, at the market value by the
cargo, and that when replevied, was worth the same as when
sold ; that the rule of damages, governing the case, ghould be
the amount paid on the lumber with interest, and the expense
of piling and handling the same, and reasonable compensation
for the use of the dock. To all which rulings and decis-

jons the defendant excepted.

This was all the testimony there was in the case. The Court
sefused all the instructions asked for by the Plaintiff, and re-
fused the following instructions asked by the defendants :

«D” Wae pray the Court to instruct the jury, that if they
find from the evidence that the lumber was to be paid for at the

time of delivery, then the sale was only a conditional one, and .

did not, until the payment of the price, divest the property out
of Bishop and vest it in Hoodless, although they may find that
part of the purchase money was paid, and the whole property de-
livered. That if the jury find from the cvidence, that Hoodless
sbandoned the contract of sale, after the institution of this suit,

then he is not entitled to recover.
«F” If the jury should find from the evidence in the case,

that the lumber was worth no more in the market than the price
agreed to be paid for the same; the jury will not allow the plain-
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tiff the whole value of the lumber, but only his interest therein,
which was the amount paid on the same, together with the cost
of placing the same in the yard.

“F.” If the jury find from the evidence, that the sale in
question was a cash one, and that only a part of the price was
paid, tne damages (upon the whole evidence in the case,)are the
amount paid with interest in the discretion of the jury, and the
costs to Hoodless of storing and piling up said lumber.

“G.” Ifthe jury find from the evidence that Bishop sold the
lumber in controversy to Hoodless to be paid for on delivery j if
on the delivery of the lumber, Hoodless refused to pay for the
same, Bishop had a right to replevy the same, and they will con-
sider that in mitigation of plaintiff’s damages, and will not in this
action allow him the value of the lumber.

“H.” If the jury find from the evidence in this case, that
Bishop sold the lumber in controversy to Hoodless, to be paid for
on the delivery of the lumber, Hoodless refused to pay for the
same, Bishop had a right to replevy the same and they will con-
sider that in mitigation of plaintiff’s damages, and if they find
such to be the case, they will not in this action allow the plaintiff
the value of the property, even if they find Hoodless had made
an advance of $2,000 on the lumber, and had not tendered back
the $2,000.

To the refusal to give each of which, defendants excepted.

The Court gave the following instructions on their own motion.

“The jury are instructed, that the rule of damages in this case,
is the amount of money advanced on the lumber, with interest
thereon, and reasonable compensation for the use of the dock,
and the expenses of piling it and handling it.”

To the giving of which, the defendants excepted.

Defendants moved for a new trial, which motion was overruled
and exception taken.

The errors assigned are—the Court erred

1st. In admitting improper evidence.

2nd. In deciding questions of law during the trial of the case.

3d. In excluding proper evidence offered by the defendants.

4th. Inrefusing each of the instructions asked for the defend=
ants. s

5th. In giving each of the instructions they did to the Jjury.

6th. The verdict below was contrary to the evidence.

7th. The verdict was too large.

8th. In refusing the motion for a new trial.
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Points for the plaintiff in error.
1st. The Court had no right to strike the plea from the files.
This is not a case in which an affidavit of meritsis required by
our statutes.
ond. The verdict in the casc was excessive, even under the
rulings of the Court, and is not warranted by the testimony.
This will be seen by calculation.
3d. The value of the property, at the time the refurno haben-
do was issued, should be the rale of damages ; or at least the
value of it at the time the return was awarded, and not the
value at the time the Replevin was sued out, 8 Metcalf R. 212,
The damages were awarded in the original action.
4th. An action on a replevin bond cannot be sustained till
the returno habendo has issued and been returned ; and there
is no proof that one issued in the case.
5th. That the damages awarded in the original case, when
the return was awardcd, settles all damages in this case, and ren-
ders improper all evidence offered in this case, going to
show that Hoodless suffered damages.
6th  The bond had been altered in a moaterial point, and it
was the duty of the defendant in error, to account for that al-
teration. The name of Chapin Hurlburt has been, as appears on
the face of the bond, crased. The onus is thrown upon the de-
fendant in error, to show that these names had been erased before
James Peck signed it. 1Iodge vs. Gilmano 20 111, 437.
7th. At all events, Peck had no right to show that the name
of Chapin Hurlburt had been erased rince be signed it. It was
a different obligation from what he undertook.
8th. Bishop had a 1ight to replevy the property. When
goods are sold for cash upon delivery, if the vendee refuses to
pay the vendor the price, he may resume possession, by writ of
Replevin, for the purpose of preserving his lien, and he is not
bound, where part of the purchase money has been paid, to offer
to return the same. 13 Juhns R. 434.
By SHUMWAY, WAITE & TOWNE,
Plaintiff’s Attorneys.






