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ILLINOIS CENTRAL RAILROAD CO., ApPELLANT,
2.

THOMAS JOHNSON, Arrrrise.

APPELLEE’S POINTS.
STATEMENT OF CASE.

This case is brought to this court on an appeal taken fromn the judgment,
by simply filing a bond in double the amount of the judgment. There
is no bill of exceptions whatever, and the record alone is before the court.

The action is assumpsit, and the declaration consist of two counts.
The first of which alleges that the defendant was a common carrier, and
that the plaintiff, on the 14th of June, A. D. 1856, at the request of the

defendant, delivered to the defendant four boxes, one trunk, one box, &e., *

filled with goods and chattels, of the value of five hundred dollars,
marked for Thomas Johnson, Wheeling, Virginia; and defendant, by its
certain agreement, in writing, undertook, and promised the plaintiff, to
forward said goods and chattels to Wheeling, Virginia, subject to freight
and the regulations ot tie company.

Breac—That the goods were not forwarded to the plaintiff at
Wheeling, Virginia, but the defendant so carelessly and negligently con-
ducted itselt, with respect to the goods, that the same were lost.

o
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The second count is substantially like the first, but sets out the written
agreement n Aaec verba.

To this declaration the defendant interposed four pleas :-

1st. The general issue.

2d. That the written agreement entered into, &e., for carrying the
goods, was subject to a condition, in substance “that the defendant
“ shonld only be liable for loss or damage while on their road,” and that
the plaintiff’s goods were not lost or damaged Ly defendants, on their
railroad, &e., but were safely delivered to the Terre Haute and Alton
Railroad, &e.

3d. That the defendant did safely carry and deliver the goods, &ec.

4th. Statute of limitations. That the causes of action did not acerue
within five years.

Plaintiff filed a demurrer to the 2d, 3d and 4th pleas, and the same
was sustained as to the 2d and £th pleas, and overruled as to the 3d plea,
but the court afterwards decided that the 8d plea amounted to the general
issue, and, on motion, struck it from the files.

Atter this a trial by jury took place, and a verdict rendered for the
plaintift' for $339.70. No motion for a new trial was made; no excep-
tions taken to anything whatever ; but an appeal was prayed and bond
given,

The errors which are complained of relate to the court’s sustaining
the demurrer to the 2d and 4th pleas, and striking the 8d plea from the
files, and to the verdict rendered in the case.

The appellee contends that there is no error whatever in this record ;
because,
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The case of Curtiss v. Martin, 20 Ill., 571, is exactly parallel with
this, and in that the court (Justice WALKER) says: ¢ A demurrer was
‘ gustained to the 4th and 5th pleas, filed December, 1854, on the
“ ground that these pleas amounted to the general issue.  TWhether they
“ they did or not is not material, if the facts alleged in them could have
“ been given in evidence under the general issue already pleaded in this
‘“action. Unless the bill of exceptions showed that the evidence was
“ gffered on the trial, and rejected by the court, the presumpiion would
“ he that ¢t kad been admitted under the general issue. The same may
¢ be said of each of the remaining pleas, to which demurrers were sus-
“ tained. And, as the bill of exceptions nowhere shows that the evidence,
“ which was admissable as well under them as under the general issue,
“ was 7rejected by the court, there was no error in sustaining the de-
“ murrer to these pleas for which the judgment should be reversed.”

In like manner, in the case of Parmalee v. Fischer, 22 1lls., 214, the
court say :

* There was an issue of not guilty, under which all of the matters set
“ out in the special plea could be given in evidence, and we will presume
“the court permitted the defendant to give it in evidence, the bl of ex-
‘ geptions not showing he was denied that privilege.”

Also, in the case of Harner v. Crane, 20 Ills., 151, the court say :

% Some matters must be pleaded specially, and some others may be, but
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** this defence is not embraced in (either) the former of them. We are,
‘“ therefore, of the opinion that there was no error in sustaining this de-
“ murrer. If, however, this was not true, the judgment should be sus-
* tained on different grounds. The defence being admissable under the
‘ plea of non-assumpsit, the presumption @, that the court below permit-
“ted the appellant to avail himsclt of this defence on the trial, and in
* this case the presumption is not rebutted by a bill of exceptions, showing
“ that he was denied that privilege, and failing in that respect, the judg-
“ ment should be affirmed.”

IT

IT1T

The deéclaration in this case was perfectly good; but even if the

secoud count was defective in any manner it will not make the slightest
difference, because if there is one good count the court will always
presume that the eévidence was admitted under the good count ; moreover,
the defendant could not attack the declaration, the rule being that when
a plea of the general issue is filed to the entire declaration, a demurrer
to a plea cannot reach the declaration.

Wilson v. Myrick, 25 1lls., 34.

A demurrer to pleas which purport to answer the whole declaration,
will not be carrried back and sustained to the declaration, if it contains
some good counts.

Porther v. Vineyard, 4 Gil., 40.



HERVEY, ANTHONY & GALT, .
Attorneys for Appellee.
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