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’ .. Aeniy Temy, A. D. 1864,
In the niatter [of the Guardianship of )i i Al
Danier HarvEY PINNEO, deceased, | e
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‘pellent, and : : :
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. Ward, Daniel Harvey Pinneo, de- Ll
-.ceased, Appellee.: (3 i
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BRIEF AND ARGUMENT For D: W..GUPTILL, 'ADMINISTRA*
_ror orl DaxieL HARVEY PINNEO, (rHE'WARD,) DECEASED.
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The-facts in this case are substantially ad follows: April
18th, 1851, the county court of Kane county, Illinois, appointed
Persons C. Gilbert, (the appellant) Guardian of Daniel Harvey
Pinneo, then a minory’ aged 18 years, 3.months and 16 days.
(ilbert gave bond with surety, and assumed the duties of the
office. . There was. then property in Ohio, belonging. to said
minoy, as heir of his father, John Pinneo, deceased., - Shortly;
after bis uppbintm_ent, Gilbert authorized John A, Pinneo (a
brother of his ward, and an equal heir to their. father’s estate)
to, receive in Ohio his ward’s money, pact of ;which he did res
ceive,-and paid the same over to Gilbert as follows: .

. 11851 August, 80thyaiesenresieivesuntes veures: $344.05
< .,18562 July 3 RPN PSP, 375,75
There yeb remaining money, coming from said estate; to said
ward and: his brother, John A. Pinneo, in the summer of 1853
Gilbert and John A, Pinneo sent Daniel H. Pinneo (the ward,
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being still a minor) to Ohio to get the money coming to botl.
He got some of the money (how much is not certainly known,
but Gilbert in his 2d report says $400) and.sent to Gilbert
8200, which Gilbert received July 5th, 1853. Gilbert as gaar-
dian, kept no account of the money received for his ward, made
no report to, or filed any account or inventory, to the court
(previous to May, 1862)—mingled the money with his own,
used it as his own, and never loaned any in the name of his
ward or in hls owti name as guardian. - (See pages of record.)

December ‘7 th 1853 Daniel Harvey Pinneo, at Wheeling,
Yirginia, wrote a letter to Gilbert that'he would be home in
about three weeks, and would wa.nt }ns ‘money. (See letter,
pages of record .~ 5 5T “He (D. IL Pinnco) be-
came of age Jan'y'2d, 1854. Smce the writing of that letter
said Pinnco has never been heard;: from by any of his friends,
neither his mother nor any of his brothers or. sisters, with whom
he lived, he hayving never been married, and all of whom live
in Illinois. : ;

Gilbert claims that after receiving said letter he got together
or where he could have on call, money designed for his ward,
when he (Pinneo) should come for it. Gilbert in his mind made
a rough estimate of what he thounht the amount would be due
to the ward, and had the same 1eady or within reach on short
nctice, the last of January, 1854, the time, according to- the
letter, that Pinneo might be expeccted. Pinneo, however, did
not come, in fact never came, and, as above stated, has never
been heard from since.

On the 30th day of April, 1862, the county court of said
Knne-’cbunty, appointed said D. W. Guptill, administrator of
the estate of Daniel Harvey Pinneo, it having been shown to
the court'ﬂmt he had been absent from his home, and unheard
of by any of his ffiends and acquaintances for upwards of scven
years, and that there was no business that kept him' away,and

that the Jast that was heard from him was that he should be
home in three weeks from then, to wit: Dec. 30th, 1853. Facts,
in the opinion of the court, to raise the presumption of death,
sufficient to authorize the ivsuance of 1etters of administration
to collect upon his estate.
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" Loring v5. Steinman, 1 ‘Métealf, 204; Ne“mnn 0s. Jenkms,
10 Pick., 515; 1 Greenf. Evd. p. 48-9, § 41, note; 1 Phil. on
Evd., 1593 1 Bouvxer g Insb, p- 100—101 3 Bouvier's Inst.,
351-2, = ‘

" After his appointment, Guptill called on Gilbert to account
through the county court, for the ‘money and interést he had
received as guardian of said Damel Harvey Pinneo, and belong-
ing to said Pinneo.” In pursuance of this request to account
md pay over, Gilbert, ‘on'the 9th' day of June,” 1862, appears
before the court and pxesents a report to ‘the court, which bears
date May 29th, 1862, and  is'the first report, or statement of
any kind in the matter of his guardianship of said Pinneo,
ever filed in or submitted to the court. For the purpose of
ready reference thereto in this'argument, as well as exhibiting
the guardian as wanting in candor, fairness, and regard for an
oath, this entire report is inserted, and is as follows, to wit:

FIRST REPORT.

StATE OF ILLINOIS, County Court of Kane County,
County of Kane, } May Term, A D. 186"
To the Judge of said Court:

The undersigned, appointed Guardian of Daniel H. Pinneo,
would respectfully submit the following account of his guardian-
ship to this date, May 27th, 1862.

Said Guardian charges himslf as follows :

1851. Aug. 30. To amount rec’d from estate of John
Pinnco, (the father of Daniel,) by

' the hands of John A. Pinneo, $344 05
1552.  July 3. To amount received as above, 3875 T5
1853, -~ % 5. To amount rec’d from Daniel. for

- John A. Pinnco, being the.am’t .
" of John's portion of estate collect-
cd by Daniel, - . 200 75
To interest on amount in Guardians |
hands, to. Jan, 2, 1854, (the time v
Daniel became of age,) , 76,60

8997 05
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Spid;Gyardian, paid, pmvxq}ls to, Jan, 2, 1854, on account of
GuardquhlP 2 Aot
1851. Avg. 30. By,a}pt pznd J A Pmneo, Qnracs -

count of services for co]lectmg
the 1st item of Dr. account from

.y estatq, S $21 85

1§59 Jule 3, By am't paid as g}qove, for, collcctmg 4
e . 2nd 1tem Aabove, Dr.. account 21 04
1 oJ Muy 5 BV am’* paid cost. of Gualdmnshxp, 4 50

1803 ch 1" Bj ﬂmtpald J. A Pinngo, pprt of
. shis_ pertion of estntc, 1ecdfrom '
: Damel as above, ;md hy Daniel's. .
g order, 100,00
'1‘85”4," Jan, 2. By am’t on hand and sub_]eqt to the: .
oo 11 call of Daniely on Jan. 2, 1854,
e )vlthout deductmn' charges for,
swoliat z8eryices, : froves 843 66
$997 05
- Account sinee1854, 'Jun, Znd.
1854, Jan. 2. On hand at this time,and remaining
. ron hand by order .of Dame] - H843 66
1805 Oct 1’ By '1mtpald J. A, Pmneo, (ba] of amount
his ‘due from eshte, collected .by Daniel,

; .$100, Expenses; $45.07, 5,5140 07

1855. Jan, ;6. By am’t loaned to E. Tefft, and J. 8.
] . Clark.& Co, ‘ 698 59
$8~13 66

The above amount of $698 59, mcluded in a judgment in
the Kane Gircuit Court, Jan. 97, 1858, in the case of Per-
sons C. Gilbert vs. Erastus Teftt, Jason S. Clark and Demar~

cus Clark, not collectable at present, - $698 59
Costs paid in obtaining said judgment, Clerk’s and Sherift’s
fees, $12 80, Attorneys fees; $25 00, $37 80

For my seryices and as Guardian, &ec.
' PERSONS C. GILBERT.
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State of Illinois, 1 .o f{ I, Pexsons C. Gilbert, do solemnly -
Kane County. f | swear, that the foregoing account, I have .
this day rendered, contains a just and true account. of the
moneys which T have received and expenaed for the said Dan-
iel T1. Pinneo, for whom I was appointed Guardian, and , also
all claims which I have against said Minor.
i ‘ . PERSONS C. GILBERT. -

Sworn and subscribed to, before me, this 97th day of May,
1862. ' H. B. Prircg, Olerk.

This Jst report the court (}isapnx;qvéd. of, and rejected, and
ordered Gilbert to make another report, for which purpose the
case \ms‘srcontinu.e‘d.to the next term of the court. (See page
4 of record) At.the next term (July 19th, 1862,) Gil-
bert again appeared before the court and presented his 2d Re-
port, which is as folloys,: |

| SECOND REPORT. Bl i oy

Srarp oF ILLINOIs,| ... County Court of said County. . .

Kaxe County. " J " "Mg the Judge of said Court: .

In conformity to the order of said court, the undersigned,

heretofore guardian of Daniel H. Pinneo, submits the following X
report of his actings and doings in that matter. ’ ;

The undersigned reports that the said Daniel H. Pinneo was |,
a soni of John Pinneo, that the said John Pinneo, at the time
of his death, resided in the State of Ohio, and all the property
belonging to the said Daniel, as heir of his deceased father,
was Situated in the State of Ohio. That soon after the appoint-
men(t of ‘the undétsigned as guardian of {hie said Daniel, he au- -

thorizéd one John A. Pinneo, Who was & brother of said Daniel,
and equally interested with Daujel in the proceeds of said es, .
tate, to proceed to Ohio, gather together, collect, and bring,
back to the undersigned, as guardian of  the’ said Daniel, all
that ‘portion of sa‘;ld éstate, or the' proceeds tbérep‘f, to which
the said Daniel might be entitled as Heir of said estate. That -

the said John 'Al'Pinneo procured from said cstate as a part of
Daniel’s pottion of the same, $844.05, from which sum ‘there
was_deducted by phé said John, and allo)'\"ed by me, the sum of '
$21.85, as the one half of the necessary expenses incurred by x
him in selling the estate belonging to the heirs of the said John
Pinneo, deceased, (and for which sum thus z_xllo‘\%ze(”l,' the under-

\
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State of Illinois, A5 f I, Pexsons C. Gilbert, do solemnly -
Kane County. J = | swear, that the foregoing qpcounﬁl have

this day rexidcred, contains a just and true account. of the
moneys which T have received and cxpgnded for the said Dan-
il TI. Pinneo, for whom I wag appointed Guardian, and also
all claims which I have against said Minor. .

g 7. DPFRSONS C. GILBERT.

Syworn and subscribed.to before me, this 97th day of May,
1862. : ~ H. B. PrircE, Clerk.

This Jst report the court dilgapnfoved"pf, and rejected, and
ordered Gilbert to make another report, for which purpose the
case- Was coutinued to the next term of the court. (See page
4 of record.) At the ngxt term  (July -19th, 1862,) Gil-
bert again appeared before the court,and presentéd his 2d Re-
port, which is as folloys: ‘o)

~ SECOND REPORT. RN

SraTs OF ILLINOTS, | .- County Court of said County. .

KANE ‘CouNTY. = [ " "My the Judge of said Court:

In conformity to the order of said court, the undersigned, .
heretofore guardian of Daniel H. Pinneo, submits the following ‘
report of his actings and doings in that matter. iy S

The undersigned reports that the said Daniel H. Pinneo was |
a soni of John' Pinneo, that the said John Pinneo, at the time
of Lis dcath, Tesided in the State of ‘Ohio, and all the property
belonging'to the' said Daniel, as heir of his deceased father,
was Situated in the State of Ohio. That soon after the appoint-
ment of the undetsigned as guardian of the said Daniel, he au- -
thorizéd one John A. Pinneo, who was a brother of said Daniel,
and equally interested with Danjel in the proceeds of said es~,
tate, to proceed to Ohio, gather together, collect, and bring, *
back to the undersigned, as guardian of "the said Daniel, all
that ‘portion of said estate, or the” proceeds thereof, ‘to which
the 4aid Daniél might be entitled as heir of said estate.  That
the said John A ‘Pinneo progui'éd'fl"oiﬁ said estate as a part of '
Daniel’s portion of the same, $844.05, from which sum there ’
was deducted by the said John, and alloyed by me, the sum of
$21.85, as the one half of the necessary expenses incurred by
him in selling the estate belonging to fhe heirs of the said John
Pinneo, deceased, (and for which sum thus allowed the under-

\




signed has the regeipt of said John A, ]‘mnm ) leaving
amount received by me as guardian, \u-r 30th, 1851, .,\“” 20

The said John A. Pmnoo made, at the request o! the under-
swnnd as rrumdmn. another trip to Ohio in the summer of 1852,
for the same purpose as above, and collected money {rom said
estate, Daniel’s portion of which amounted to $375.75, from
which there was deducted and allowed to said John as Daniel’s
portion of expenses_ incurred, the sum of $20.35 tr aveling ex-
penses, $5.99'tax ‘on ]ands, 70 cents recording mor twmcs, to-

(L

t'l] 826 (D391 ....'... ...... e enanivghacss s ap e anala TN Ve e e S27.04
W}nf‘h deducted, ]e'wes amount renened bv me as nuardl.m.
R RS0 .. A0 e X s Eese e 1 g

The undelsmne«l would further 1eport that in 1853, hc to-
wethex with: nhe saill' John A. Pinneo, authorized the s'nﬂ Dan:
iel to proceed to Ohio and to oltain the amount there dué to
himself and the said John A. from the said estate, and the un- |
dersigned has been informed that the said Damel obtained from
ihe smﬂ estate abont the sum of 400, that pmtlon of which
belonging to the said’John A., to wit: 200, 00 the said, Daniel
gent to the under swned 'md dlrccted him to pm' the same to
the said John A., whlch was so. paid over. The remainder of
the money S0 coﬂectqd by the said D.\mel ihe nndenwncd h.xf;
never received, nor indeed has he, :mce scen hhc sdl(l ]).llll(‘]gi

Phe undersigned would fmther xcpoxt t\mt he alco paid, to;

said John A., on account of expenses and e\pendmucs mcm-
red in an about the management of the estate, '1n41 for 11\(1 on
account of bills made. and. expenses mcuned Dy the s'ml Damo]
and paid by the said John, the sum of. byrenrreanseeyien 1 40, 07,
Also cost of guardianship paid cler k. Of COWElyosreetssaes. 4.50

The undergigned would further report, that said, D.nuel be-
came of Tawful age on Jan. 2d, ]\‘.')4 _That at or about th‘lt
time the undersxgncd 1ecexvcd a lelt,tm from the said Damc]
stating that he should be at home in a feyw dnyH and he desired
that his money should he 1e'u]) for him. Accordmg]y the

same was made ready.and kept on hand a Iona txmc but. the

said Daniel did not, nor has he at' any time smco, ever called
for the same, and thc undersigned has not since bcen able to
learn his whereabouts, that lo might commumcate with lnm in
regard to the disposition of the same.
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The undersigned would further’ report, that after keeping
said money on hand as above for a Tong ‘time, to wit: about one
year, he afterwards loaned the same, together with other money
belonging to himself, to . Teft and J. S. Clark & Co.. at that
time responsible men, residingin Kane cotinty. < That since
the loaning of the money 'as‘above, the said B. Teflt and-J. S.
Clark & Co.; have become insolvent, and the undersigned has
been lnthelto wholly unable to callect:the amount thus loaned,
but he procured ajudgment for the same in the Kane County™
Cirenit Court, Jan. 27, 1858, but which judgment is yet unpaid.
That he has paid to procure said judgment—

Clerk’s and Sherift’s I‘ees,......‘,....;..;...-...812.80
Attorney’s' Féesials b ld, sl 080 01 2179500

And the undcxsmncd while submlttmg the above report, in
obedience to-the orderr of! this court, would “protest against the
right or authority of this court to compel: this' report to e made
or to cenforce the payment of any sum -received by the under-
signed, as guardian as aforesaid to the said Daniel, or to his
represontatives, for the reasons, 1st, The undersigned is not
no\\, nor has been for years, guardian of the said Daniel, and

, More than'six years have elapsed sincé the said D'\mcl be-
came of age, and for this reason the said Danizl or his repre-
sentatives, are barred from claiming an account, or enforcing
the same.  All of which is respectfully submitted.

PERSONS C. GILBERT.
STATE OF ILLINOIS, G .

KaxE Counry, * §%% I, Persons C. Gilbert, do solemnly
swear that the foregoing account I have this day rendered con-
tains a just and true account of ' the moneys which I have re-
ceived and expended for theisaid Dayiel H; Rianeo, for whom
I was appointed guardian, and also .all claims which I have

against said minor.. | " PERSONS.C. GILBERT.
Sworn and subscribed to before me, this 19th day, of July,
A. D. 1862, «; - Hexry B, Preirer; .Olkis

The court xefused to ageopt this 24, xeport,-and:entered ;an
order as:to the account of. said Gilbert ag &n’udnn, awhich is

as follaws : y
ORDER OF (,OU.\Tl LULM‘ JUL\ lom, Jsaz.
Ordered by the court, that the report this day filed by said

ERS e
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guardian be made and taken to conform to this order, and thac
thxs order stand for a 1ep01t her, roin, in lieu ot said Repmt hlul
to \ut Tt :

GUARDIAN Z : . DR.
To am’t received Aug. 30th, 1851 ......... e 344,05
« Interest on same from Aug, 30th 1851 to .

: Jan. 2d, 1854; at 10 per (e oy 0 79.30;
« am't received July 3d,.18562,. . 000niieeres <45, 815.7H,1
¢ [nt. on same to Jan, d 1804 at 10 pr ct..... 156.36 -
: —$855.40)

. CR. ) ‘
By expenses and money paid out Aug.30,'51,..:821,85
# Int. on same to Jan. 2d, *54, at 10 per ct.... 5,02
¢ expenses and money. paid out July 84, /52,... 27,04 ;
“ Int. on same to Jan. 2d, '54, at 10 perct....  4.05,

¢ Amount paid clerk,.;......... st ssesavansisvatnes 1120 D0, . .
¢ Commissions on $719 80 at 6 per cent,..,.... 45.18 :
, j ; 105 .04
i -‘5’: \”"}('8)
DR. To Int. on $149 82 flom Jan 2d, lb.A: t,o Ju1Ye 05 s901]
19th, 1862, at 6 per cent.. ub-l» G
e T
Cr. By Bal. clerk’s fees, ..... B CTRTEN: s d o seuuvnan i ey 2.35

Amount due from GuATdian, .,...verereesevsiin torisnens $1,132.12

And it is further ordered by the: ¢ourt, that the'said Persons
C. Gilbert, guardian as aforesaid, pay over the said sum of
eleven hundred and thirty-two and 12100 Dollavs to the' said
D.W. Guptxll ddministrator to collect of the ‘estate 'of thesaid
Daniel H.' Pinneo, deceased thbm nmety days flom the date
of this order. <

Gilbert appealéd from this order of the county court 'to the
cireuit court of Kane' county, from whence by’ change of venuc‘
the case was taken to thé court of common pleas of the city of
Elgin, where, being heard, at the January term, A. D. 1864,
the court entered an oxder therem, as follows :
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ORDER OF ELGIN CITY COURT.

Phis day comes again the said Persons C. Gilbert in person,
Guardian as aforesaid, and Plato and Smith his Attorneys, and
also comes the said D. W. Guptill by Wilcox, his Attorney,
and the Court having duly considered the evidence in this case,
and being now fully advised, finds and determines in this case
as follows, to wit: That said Gilbert was duly appointed Guar-
dian -of the said Daniel Harvey Pinneo, on the 18th day of
April, A. D. 1851, by the County Court of said Kane County ;
that as such Guardian, in the years 1851, 1852 & 1853, he
received money belonging to his said Ward, Daniel Harvey
Pinneo, that he neglected his duty as- Guardian, that he min-~
aled bis said ward’s money with his own and used it as his own,
and kept no scperate account of it, that it could have been
loaned readily on good security, at ten per cent. payable annu-
ally during said yeavs, that he neglected and failed to ' make
any report of his said Guardianship, and his actings and doings
therein, to the said Counsy Court, until the 27th day of May,
A. D. 1862. That there came to his hands as such Guardian,
money belonging to his said ward, as follows : -

LI T U b e B 05
1852, July 3rd,.cceceeeeee (Uit sseaisnnononananes 375 T
1853, Some time hetween Sept. and Dec.....' 10000

That he paid as of August 30th, 1851, on account of his said
Guardianship, as expenses to the Olerk of said Cowrt; $4 50,
which the Court finds to be a proper charge, and allows the
same to the said Guardian as a credit, that the other items
(to wit: $21 85 as of August 30th, 1851, and $27 04 as of
July 3rd, 1852, and 845 07) presented by said Guardian as
expenses alleged to have been incurred by him as Guardian as
aforesaid, are rejected and not allowed, because the proofs fail
to show them necessary and proper charges. That the said
ward, Daniel Haryey Pinneo, would have become of age on the
9nd duy of January, A. D. 1854. Since about which time the
said Pinneo has not been heard from, and that the Court finds
and determines the amount now due from said Guardian, to be
Fourteen Hundred and Fortysthree Dollars and Seventy-six
Cents, as follows, to wit:
' 4,

™~
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1
Am’t ree'd August 30th, 1851, St SO (5
Credit by amount p.w C]cn]\,. o S R, L 50
N ] 539 55
Int. at T0-per cent, to Aug, RIS, 1 yr, ‘83795
(di b esnl Making...... 37850
Ine. at 10 per centy to: Ang, BHIBE3s . 18T 85
: 410 85
Int. at 10 pex cent, from Aug. JU 1853,
to January 2 nd 1854 2 RIS 13 69
: SO0 VT et
Amount received’ dnly 3rd, 1852,..........0 375 T3
Int.’at 10 pm cent, to Jn]v 3ril, 1859,200 * 87 57
i . —_——
413 3
Int, at 10 pm cent, to Jan. ﬂnll Jb 5T 220, 56
— 33 98
Amount 1'0001.\'ed Fall of 'L\")Ii.i .......... o o 100 00
Total amount in hands of (ru'nih.m, Jan. 2, 1854, 95852
Credit hv Commlssmn at G per (x‘cnt 0N SAMC,...... 57 51
: Lq.mnw ................. - 901:.01
Int at b pm ccnt from Jun. 2, P54, to Feb. 3, 045,10
| ==
Makin o S 1446 11
Credit- by b'ﬂ‘mcc of Cletk s fecs VU s S 2 35
Balaucc due Feb: 3rd, 18064, from said Guardian = .
tp the estate, of said ward,........... aib S co S4B T6 e

t
;
H
(nlbelt; ag quardmn of l’mnoo received money as follows :

lbol August dOth, S o cereees$34d 04
18.)7 Jnly h‘d,........ e guspesasas 375 75
.15'23 July .)th,.........,‘. veee 200 00

$919 80

sreeerpe

oy g &




Supreme Court of the State of Illinois,
THIRD GRAND DIVISION.
APRIL TERM, A.D. 1864

In the Matter of the Guardianslip of Daniel-H. Finneo—

PERSONS C. GILBERT, Foryrr GUARDIAN, il
Appellant, L

i

J

VS,
D. W. GUPTILL, AbpyuNistrATor or sAID PINNEO,
Appellee.

APPEAL FROM THE COURT OF COMMON PLEAS OF THE CITY OF ELGIN.

ABSTRACT OF THE RECORD IN THE CASE.

Tage of Record.

4

16

On the 9th of June, 1862, Gilbert filed in the County Court of Kane County
a report of Guadianship, to the approval of which the Counsel for Guptill ob-
jected, and the Court disapproved of the said report, and ordered that the said
Gilbert prepare his amended report by July 19th, 1862.

On said last mentioned day, Gilbert filed the following report :

STATE OF ILLINOIS,
¥, County Court of Kune County.
Kixe Couxry.
To the Judge of said Court,—

In conformity to the order of said Court, the undersigned, heretofore Guardiay,
of Daniel . Pinneo, submits the following report of his actings and doings in
that matter. The undersigned reports, that the said Daniel H. Pinneo was son
of John Pinneo, that the said John Pinneo at the time of his death resided in
State of Ohio, and all the property belonging to said Daniel, as heir of his de-
ceased father, was sitnated in the State of Ohio. That soon atter the appoint.
ment of the undersigned as Guardian ot the said Daniel, he authorized one Johu
A. Pinneo, who was a brother ot said Daniel, and equally interested with Daniel
in the proceeds of said Estate, to proceed to Ohio, and gather together, collect,
and bring back to the undersigned, as Guardian of the said Daniel, all that por-
tion of the said Estate, or the proceeds thereof, to which the said Daniel might
be entitled, as heir of said Estate.

That the said John A. Pinneo procured from said Estate, as a part of Daniel's
portion of the same, the sum of $34+.05 from which there was deducted by the
said John, and allowed by me, the sum of $21.85, as one-half the of the necessary
expenses incurred by him in settling the Estate belonging to the heirs of’ the said
John Pinneo, deceased, (and for which sum thus allowed, the undersigned has
the receipt of the said John A. Pinneo,) leaving amount received by me as Guar-
dian, Aug. 30th, 1851, $322.20.

The said John A. Pinneo made at the request of the undersigned, as Guar-
dian, another trip to Ohio, in the summer of 1852, for the same purpose as above,
and collected money for said Estate; Daniel's portion of which amounted to
$375.75, from which there was deducted and allowed to said John, as Daniel’s
portion of expenses incurred, the sum of $20.35 traveling expenses, $5.99 tax
paid on lands, 70 cents recording Mortgage. total $27.04, which deducted leaves
amount received by me as Guardian, July 3rd, 1852, $348.71,
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of Record.

The undersigned would further report, that in 1833 he, together with said
John A. Pmneo, authorized the said Daniel, to proceed to Ohio, and obtain the
amount then due to himself and the said John A. Pinneo, from the said estate :
—and the undersigned has been informed, that the said Daniel obtained from

the said estate about the sum of $400, that portion of which belonging to the
said John A., to wit, $200, the said Daniel sent to the undersigned, and directed

him to pay the same to John A. ., which was so paid over; the remainder of the
money so collected by the said Daniel, the undersigned has never received, nor
indeed has he since seen the said Daniel.

The undersigned wonld turther report, that he also paid to said John A. on
account ¢t expenses and expenditures incurred in and about the management of
the estate, and for and on account of bills made and expenses incurred by the
said Daniel, and paid to the said John A. the sum of $45.07. Also costs of
Guardainship paid Clerk ot Court, §+.50.

The undersigned would further report. that said Daniel became of lawful age,
on Jan. 2nd, 1854,—that about that time the undersigned received a letter from
the said Daniel stating that he shounld be at home in a few days, and desired
that his money should be ready for him, accordingly the same was ready, and
kept on hand a long time, but said Daniel did not, nor has he at any time since
ever called for the same, and the undersigned has notsinee been able to learn his
whereabouts, that e might communicate with lim in regard to the disposition of
the same.

The undersigned would further report, that after keeping said money on hand
as above for a long time, to wit, about one year, he afterwards loaned the same,
together with other money belonging to |l|lllb(,'“ to E. Teftt and J. S. Clark &
Co., at the time responsible men, 1(.~u1m(r in lmnc Count) That since the
loaning of the money above the said 1. Teftt and J. S. Clark & Co., have become
insolvent, and the undersigned has been hitherto wholly unable to collect the
amount thus loaned, but he procured a judgment for the same in Kane County
Circuit Court, Jan. 27th 1858, but which judgment is yet unpaid. That he has
paid to procure said |u(]"mcnt Clerk’s and Sherift’s fees $12.80, Attorney’s fees
$25.00.

And the undersigned, while submitting the above veport in obedience to the
order of this Court, would protest against the right or authority of this Court to
compel this report to be made, or to enforce the payment of any sum received by
the undersigned, as Guardian as aforesaid to the said Daniel, or to his represent-
atives, for the reason, Ist. The undersigned is not now, nor has been for years
the Guardian of the said Daniel ; .md 2nd. More than five years have elapsed
since the said Daniel became of age, and for these reasons the said Daniel or his
representatives are bound from claiming an account or enforcing the same.

All of which is respectfully submitted,

Prrsons C. GIiLBERT.

Aftidavit of correctness of foregoing report.

Report excepted to by Guptill, and matter referred to the Court.

July 19th, 1862, the Cowrt * ordered that the report this day filed by said
Guardian, be made and taken to conform to this order, and that this order stand
for a report herein in lieu of said report filed, to wit:

GUARDIAN, Drx.
To Amount received, Aug. 80th, 1851, - - - - - 334405
“ Tnterest on same from Aug. 30, 1851, to January 2, *54, @ 10 @ cent, 79.30
¢ Amount received, July 3, 1852, e e sl T e 375.75
% Interest on same to January 2, 1854, @ 10 P cent. - - - 56.36

fr

$855.46,
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Ck.
By Expenses and Money paid out, Aug. 30, 1851, - - - $21.85
¢« Interest on same to January 2, 1854, @ 10 @ cent, - - 5.02
« Expenses and Money paid out, July 3, 1852, - = - 27.04
« Tnterest on same to January 2, 1854, @ 10 @ cent, - - 4.05
¢ Amount paid Clerk, = = = = = - 4.50
¢« Commission on $719.80, @ 6 P cent, - - - 43.18 $103.64
$749.82
Dr.
To Interest on $749.82 from Jan. 2, 1854, to July 19, 1862, @ 6 ¢ cent, 38+.65
S1134.47
By Balance, Clerk’s fees, - - - - 2 2 935
Amount due from Guardian, $1132.12

10

24

And it is further ordered by the Court that the said Persons C. Gilbert, Guar-
dian as aforesaid, pay over the said sum of eleven hundred and thirty-two and
12-100 dollars to the said D. W. Guptill, administrator to collect of the Estate of
the said Daniel H. Pinneo, within ninety days from the date of this order.”

Appeal prayed to the Kane County Circuit Court and allowed.

Appeal Bond filed, duly approved, and order for transmission of papers.

Feb. 3rd, 1863, Venue changed from Kane Circuit Court to Court of Common
Pleas of the city of Elgin.

Nov. 16th, 1863, Case submitted to the Court.

Dec. 1st, 1863, Case heard and taken under advisemnent.

Feb. 3rd, 1864, Court ordered and adjudged, ¢ That the said Persons C. Gil-
“bert, Guardian, as aforesaid, pay over to the said D. W. Guptill, administrator
«to collect of the estate of the said Daniel Harvey Pinneo, deceased, within ninety
¢ days from the date hereof, the sum of fourteen hundred forty-three and 76-100
« dollars so found due from him as Guardian as aforesaid, and that he pay the
« costs of this cause to be taxed.”

Appeal to Supreme Court prayed, allowed, on condition of filing Bond in sum
of three thousand dollars, conditional, according to law.

Teb. 6th, 1864, Bill of Exceptions filed, duly signed as follows: Be it remem-
Dered that on the trial of this cause, the plaintiff called upon the defendant to be
sworn as a witness in said cause to which the defendant objected, the Court over-
ruled the objection, compelled the defendant to testify, to which decision of the
Court in overruling said objection, and compelling him to testity, the defendant
by his counsel at the time excepted.

The defendant, Persons C. Gilbert, was sworn, and testified : I could not refer
to any persons I loaned this money to when I first received it. I put it with
my own, and when I had a chance to loan, did so with my own. It was never
kept separate at all. I loaned money to Peasly and Adgate; whether this pay-
ment or not, can’t say. I loaned the money in my own name—always in my
own name, Can’t tell the rate of interest I received. Peasly says I charged
him 15 per cent. I did not get the highest rates. Can’t say that I loaned at 20
per cent. between Aug. 5, 1851, and Jan. 1, 1854. 1 am a farmer. Can’t tell how

%L uch I loaned to Peasly nor to Adgate; think not a hundred dollars to either.

Presume I charged one of themn as much as I did the other. T bought land in
Cook County in March, 1855. I used my own money. The Ward’s money
was in Tefft’s hands then. I paid $1000 for the land. I sold it soon. I gave
$18 or $19 P acre, and sold for $30. Myself and John A. Pinneo gave Daniel
H. Pinneo a power of Attorney to go and get the money in Ohio that was due
to him, (John A.) and Daniel. Daniel drew and sent me two hundred dollars.
He said in a line to me that he had not drawn it all but would send the rest in a
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few days.” I supposed when the money came that it was undecided, and I hand-
ed one hundred dollars to John. No more was sent. That he had sent was in-
tended for John, and not for himself. I learned afterwards that Daniel had
drawn the money and used it, and when I found this out, I paid the other one

hundred to John A. I found this out by the way of John, and a letter from
Daniel. I never hoard of Daniel’s sending a draft to John for four hundred

dollars. I never went to Ohio to investigate the accounts myself. In 1853 & ’4
John A. Pinneo lived at Kankakee. The expenses of forty-five dollars and seven
cents was made by Daniel for clothing, and paid by John for Daniel, and I paid
John. They had sued Daniel, and this was to pay the lawyer’s fees and for his
clothing. This forty-five dollars was paid after Danicl became of age. I should
think money could be loaned @ 10 ® cent., payable annually, from Aug. 1851 to
’59. I never filed any report before this in Probate Court.

Cross-Examined.-—I did not know till after the Guardianship had run out that
it was my duty to make a report. The last time I saw Daniel here was in ’53.
The last letter I received from him was in December, ’53. He wrote in this let-
ter that he would be ot age the next day. I had the money for Daniel in Feb.
"534, Kept it when I could command it for a year. I then loaned it to Erastus
Teftt and Clark and Company. Demarcus Clark and Jason Clark constituted.
the firm of Clark & Co. The note was endorsed by Mr. Ballard. When 1
loaned the money to Tefit e said he would give his word and honor that if
Daniel should come for his money he would pay it over before it was due at
any time. The Note was a common Note, not a Judgment Note. I never was
called on till the administrator was appointed. I considered those to whom I
loaned the money to be good pecuniarily—were so considered by the persons I
enquired of. .I commenced suit on the Note, and got Judgment: not yet collect-
ed, could not be, the Defendants insolvent.

Re-Examination.—
I can’t tell how much money I had on hand for Pinneo when le became of

age. I had currency, and some kept in the Bank, and some by myself. I cal-
culated to keep money enough together to pay Daniel when he should call. 1
made an estimate of amount due him, the time Daniel wrote me. I figured
legal interest in determining the amount. Tefft is a brother-in-law of mine. I
think he was to pay more than 10 per cent. interest. Don’t recollect that it was
over 14 per cent. When the Note was due it was not collectable, could not have
Deen collected out of either of the parties by law. Ballard had died. I made
no offort to collect the note from Ballard’s estate. I did not take veal estate
security of the note. (A letter dated Feb. 10th, 58, shown witness,) who said
this is my writing. I kept no account ot the money that I loaned, but mingled
it with my own. The last letter I received from Daniel is dated Dec. 31st, 53,

Plaintiff called Jonathan Teftt, who said; I went to Gilbert’s in '53 to loan
money. Don’t know what per cent. he asked. The Plaintift asked witness:
« What rate of interest conld have been obtained on good security in the town
« where Gilbert lived during the years ’51-2-3-+-5-6-7 and 8¢ To the answer-
ing of which by the witness, defendant objected ; objection overruled, and ex-
ception taken. The lowest rate in that town, 12 per cent., highest 25 per cent.
Ten per cent could have been obtained on good security.

Cross-Examination.—I did not borrow any money of Gilbert. I paid 25 per
cent. in ’51 and 2. I don’t knpw of any one else doing so.

Plaintiff called James Peasly, who said :—I borrowed money of Gilbert in *53.
Paid 15 per cent. The rates of interest from 51 to ’58, from 15 to 25 per cent.

Plaintiff then offered note from Peasly to Gilbert in evidence, to the introduc-
tion of which as evidence Defendant objected, objection overrnled, and note re-
ceived in evidence, to which decision of Court the Detendant at the time excepted.

Lyman Black was then called. I know Gilbert. From 50 to "38 rate of
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interest 10 to 25 cents. Could have been loaned at 10 per cent. on best of
seeurity.

Cross Examination.—Many who borrowed money at those high rates failed.
In the spring of ’55 to ’56, Erastus Tefft considered good for $1000, Clarks good
also. The Clarks good till ’57.  Teftt began to run low in ’56. Ballard not
very good, but paid his debts prompt.

Re-Examined.—In *56, in October, I got a judgment against Tefit, but it could
not be collected. In beginning of ’36, i’ Gilbert had a judgment against Teftt
it could have been collected. In ’36 and part of *57 it could have been collected
from the Clarks.

AL C. Town called, says :—1 resided in Elgin, from 51 to ’58. In ’51 and 2
I operated some in moncy. Money was loaned trom 6 to 25 per cent. We
gencrally Joaned @ 10 to 12 @ cent. From ’51 to 7 our regular rate was 12 per
cent. No diffiulty in getting 10 per cent. on first rate sccurity. Gilbert kept
Kept the account in Lis own name. We never allowed

money in my bank.
Gilbert resides 3 or + miles from Elgin, on a farm.

liim interest on his deposits.

Plaintift then introduced the following letter:—
Elgin, Teb. 18th, 1838.

Mz, J. Pixxeo:—Sir, T received a line from you in due time, which I sit down
to answer. Concerning that money, I can answer that in one breath, it has gone
to Davy Jones’s or to the Devil. Erastus Teftt and D. Clark & Co., have both
failed. When I can raise it is very uncertain, for I am in the shorts in my own
at this time, can hardly make out my tax, it but being little over $100, that’s so !
About the money. I do not know what to say for my life, times ave so very hard.
I sued it last spring, he put it oft’ till the fall term. I suppose it is in judgment
now, but I do not know for certain, for T have not scen Willceox since the Court
it T can get it in the spring, it would go against Clark. 1 have no mews to
write, &e.

P. C. GILBERT.

Tt was here agreed by respective Counsel, that the suit by Gilbert vs. JTefit
ot al., on the Note given by Tefit et al. to Gilbert, (spoke of by Gilbert in his
testimony;) was commenced the 28th day of May, 1857, in the Kane County
Cireuit Court in vacation, and summons returnable June 18, ’57, and that before
June 18, ’57, Defendants filed a plea of usary in the case, in which it was stated
that the Note was usurious, that 4 per cent. was added to the principal of Note,
and whole due ten per cent., and which plea was sworn to by Teftt. The cause
was for that reason put on the trial docket, and was not rcached till Janunary
term, 1858, at which Judgment was obtained, suit being compromised by taking
Judgment for actual principal @ 10 P cent.

Benjamin Burritt, sworn :—Have lived 26 years in Elgin. Acquainted with
money market in Elgin. Money could have been loaned @ 10 @ cent., on good
security, interest annually, from 1851 to ’52.

Cross-Examined.—I did loan money in those times. Names that I considered
good I as soon have, as to have real estate security. I should think the practice
about equal, between taking personal or real estate security. The grand prac-
tice thus was to let money for one year, or upwards. But few loaned money
then. Gilbert was a farmer. Don’t know as he was in the habit of loaning
money in 1851 to ’35. As far as my knowledge extends his sole dependaucsc
was on farming for living.

Re-Examined.—I consider Gilbert a man of good business habits. He has a
valuable farm of 200 acres. Stands well as a man of property.
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A. J. Waldron sworn.—Have lived in Elgin 17 years. Know the rates o1
;nterest from 1851 to 1862, in this community. It varied from 10 to 25 per cent.
In 1853, 4, 5, the general rate was from 10 to 15 per cent. Ten per cent a low.
rate. No difliculty ir.x loaning money at 10 per cent on the best security.

Cross Ex.—I regard good security for one year to require real estate. On pa-
per of six mouths or over, the majority require real estate security ; for less time
the majority require personal security. All the foregoing testimony as to rate
of interest received, and manner of loaning money by others, objected to by de-
fendant as offered, objection overruled and exceptions taken.

EVIDENCE FOR PLAINTIFF CLOSED.

Defendant called Lyman Black, who testified : Tn Spring of 1856, Teftt began
to be shaky. The last of October, 1857, a Judgment of $1000, could have been
collected from the Clarks. The first of October could have been.

Defendant read Dep. of Erastus Teftt, as follows: I am 45 years old, reside in
Topeka, Kansas. Known both the parties for 28 years. Resided in Kansas three
years—Dbefore I resided in Elgin, Kane Co., Ill., for twenty-five years. Heard
Gilbert was Guardian of Daniel H. Pinneo. Gilbert loaned me money belong-
ing to said Pinneco. I borrowed about seven hundred and fifty dollars, and gave
a Note. This was in 1835 or ’36. The Note run one year with the privilege to
Gilbert to get it sooner if Pinneo came and wanted it. It was signed by me, and
D. and J. S Clark, and E. Ballard, on the back. At the time I considered my-
self worth $26,000. I thought the Clarks worth as much more. I supposed
Ballard was worth three or four thousand. I thought Gilbert was very exactiug
about security. The arrangement was that the money should be forthcoming at
any time Pinneo came and wanted it. The note has never been paid to my know-
ledge. Gilbert sued the Note and got a Judgment against me and Clarks, in
the Kane Co. Circuit Court. The amount of the Judgment about nine hundred
dollars. This is the only Judgment in favor of Gilbert against me in that Court.

Cross Ex.—TI think I was able to pay said note between the 10th of January
and the 1st of April, 1856. Think the Clarks could have done so. Think the
note could have been collected by law at that time. I don’t recollect of Gilbert
wanting me to pay the note before the time specified, he said he did not want it
i1l Pinnco came, then he must have it. 1 have no doubt I could have paid the
note at the time specitied in 1856, ou a few days’ warning. Don’t recollect the
kind of money I received from Gilbert. T only know from Gilbert and others
that Gilbert got money from Pinneo. The note was made payable to P. C. Gil-
bert, not as Guardian. My best recollection is that the interest was 12 per cent:
it might have been 14 per cent. Iinterposed the defence of usury and plea sworn
to. I do not know whether immediately after the lapse of twenty days from the
service of the declaration if judgment then had been rendered it could have been
collected ; the Clarks were then talking of putting the property out of their hands,
and might have made the assignment a few days sooner, as well as a few days
after that time. I don’t mean to swear that the money that I had of Gilbert was
the identical money he had of Pinneo. My impression is Gilbert said it was the
same in kind. It was a common note I gave, I think. I cannot now state the

exact time I became insolvent.

Lyman Black recalled.-—Ezekiel Ballard, in 1855, was right, or about right—
he paid promptly. In the winter of 1855 & 6 he was not considered good.

Defendant then introduced the following letters from Daniel A. Pinneo to P.
C. Gilbert, the first dated at ‘Wheeling, Va., December 28rd, 1853, in which
Pinneo says: I am in Wheeling yet. I think of going to California. I want
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you to send me my money without fail. Send $500, if possible, so I can get it
by the 8th of January. If you cannot get five send two hundred dollars. Di-
rect to Wheeling, Ohio Co., Virginia.—D. H. Pinneo. A second letfer dated
‘Wheeling, December 30th, 1853, in which Pinnco says: “Your letter of the 25th
I received this morning. You wrote you wanted a settlement with me, T don’t
know what particular settlement we would have to make, but I will come and
see you in three or four weeks, but it John wants any money I would like you
to give him two hundred dollars. You wrote that you could not send me any
until T was twenty-one, but that comes to-morrow it I am not mistaken. Direcr
your letter to St. Louis, I will make that my next stopping place; but you need
not send me any money, for I will be there before lorg, but have it so that I can

get it as soon as I come, for I do not expect to stay long in that part of the world.

D. H. Pinneo.”

Defendant then offered the following receipts in evidence ; one from John A.
Pinneo dated Elgin, Oct. 12th, 1855, acknowledging the receipt from Gilbert as
Guardian, of $145.07, money collected by D. LI Pinneo for John A. Pinneo.
Also of $100 received Dec. 12, 1833, on the same account. Also a receipt dated
Elgin, Aug. 30, 1851, by John A. Pinneo to Gilbert for $21.85, on account of the
one-half of expenses incurred by him in selling the real estate of John Pinneo,
deceased. Also a receipt from the same to the same, dated Elgin, June 3d, 1852,
for $27 04, traveling expenses to Ohio, tax paid, recording mortgage, &c. Re-
ceipt trom County Clerk of $+.50, paid by Gilbert, as costs of letters of Guardiau-
ship.

EVIDENCE FOR DEFENDANT CLOSED.

Plaintift recalled M. C. Town, who said, I have examined my Bank books.

and find that in 1854, Gilbert had an account at my Bank, as follows:

1853. PERSONS C. GILBERT.

July 19. By Currency Deposit $300, $300.00

Aug. 4. & A To pd. Check $200 100.00
496, b 3t 600 700.00

) 18 o T00 00

Dec. 5. £ 3 683 683.00
“w ‘" “ ﬁs:s

s Gold 500
1854.

Jan, 25. “  Currency Deposit 200 700.00
ST 1 £ Gold 230 930.00

Mar. 138. To Gold pd. 930
S 95 8 Gold 800 800.00
) Y Py 6.90 806.90

April 1. s i 193.10 1000

Nov. 18. & 2 300 300.00
‘o 80. t A 50 250.00

Dec. 8. A & 25 225.00
14, it & 25 200.00
L 2t & 31 169.00
30, A% 3 10 159.00
1855.

Jan, 2. 355 514.00
- e e 400 114.00
LT ) 184 298.00
ot 50 348.00

Balance 348
4402.00 4402.00

For money loaned, Judgment Note generally taken from 1851 to 1858, Ma-

jority at least done so.
Cross Ex.—Among farmers some took Judgment Notes, some did not.

The foregoing is all the testimony given in the case.
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89 The Record of the County Court failing to show the service of process on the
defendant in that Court, it was admitted and agreed by the parties that the de-

fendant Gilbert had been duly served with a citation from said Court.

g Court rendered judgment against the defendant Gilbert, (as before stated in the
L Record,) to which decision and judgment ef the Court the defendant by his coun-
2 sel at the time excepted, and this Bill of Exceptions signed and sealed in open

9
Court. R. G. MONTONY, Zomey
Judge of said Court. =

93
February 26, 1864, Appeal Boud duly approved and filed.

KErroRrs AssIGNED.
1st. The Court erred in compelling the said Gilbert to testify.
2nd. The Court erred in the admission of improper testimeny on the part of

Appellee. .
3rd. The Court erred in rendering judgment or decree against the Appellant

for the amount rendcred.
4th. The Court erred in rendering judgment or decrce against the Appellant.

PLATO & SMITH,
Attorneys for Appellants.
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