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STATE OF ILLINOIS, SUPREME COURT,
To June TerMm, 1856.

——a

FError to La Salle.

Rees Morcan vs. Davip Green.

ABSTRACT OF THE RECORD.

NARR. in trespass quare clausum fregit—eclose being E. hf N, E. qr.
31, 34, 4.

Pleas—1st. Not guilty.

2d. Public highway.
Replications—1st. Similiter to 1st plea.
2d. Traverses second plea.

Jury waived and cause submitted to court on agreed statement of facts

in writing, which is as follows :

Slfﬁggflehz’a?;y’, ; County Court, June Term, 1856.
Lees Morgan
vs. 4 } Trespass quare clausum fregit.

David Green.

In the above case the following stipulations by and between the plain
tiff and defendant are agreed upon :

1st. It is admitted as proof by the plaintiff, that Exhibit A. and B. are
correct copies of the proceedings of the County Commissioners’ Court of
La Salle county, and that Exhibit C. is a correct copy of a map and re-
port of the commissioners appointed by an act of the legislature of the
state of Illinois, approved January 16, 1837, appointing R. M. Sweet, of
Cook county, Isaac P. Hallock, of La Salle county, and Benjamin F. Frid-
ley, of Kane county, commissioners to view, survey, mark, and locate a
road from the court house in Ottawa, by Green’s mill, &c., to Napierville,
on the nearest and best route, and that the map in Exhibit C. is a correct
map of the road so located from the court house in Ottawa to Green’s
mill, and that a map of the whole road from Ottawa to Napierville was
filed in the Clerk’s office of the County Commissioners’ Court of the county
of La Salle, on the 6th day of March, 1838.

2d. It is also admitted by the plaintiff, that the close mentioned in de-
claration was canal land, known as land donated by the General Govern-
ment to the state of Illinois for the construction of the Illinois and Michi-
gan canal, and was held under the laws of the state up to the 15th day
of September, a. p. 1848, when the plaintiff purchased said close, and has
since owned the fee in the same.

3d. That the road or highway was opened by the Supervisor during
the year 1832, 1833, and 1834, and between the year 1833 and 1846 there
were two bridges erected across two ravines which crossed the line of
said road within less than a fourth of a mile of the point where the tres-
pass in the plaintiff’s declaration is complained of. It is also admitted,
that the opening of the road through the timber near the plaintiff’s close



was by cutting out, for about three-fourths of a mile, the underbrush to
about the width of fifty feet, but the greater portion of the line of said
road from Ottawa to Green’s mill passed over open prairie ; and also
that road labor was performed by the Supervisors appointed by the pub-
lic authorities on the line of said road up to the year 1846, when the line
of said road was fenced across at a distance of about one-half mile south-
west of the plaintiff’s said close, by one R. Thorne, which diverted the
travel some forty rods to the north of the line of said road at the point
so fenced ; and that, during the spring of the year 1849, one James Clark
fenced across thé road on the west line of said plaintiff’s close, and within ten
rods of the plaintiff’s fence thrown down as complained of in his declara-
tion, which diverted the travel to the north and off the line. of said road.

It is admitted that neither R. Thorne nor James Clark were acting as
Supervisors or under any agency of public authority when so obstruct-
ing or fencing across the line of said road. Tt is also admitted that, since
the fencing by Thorne and Clark across the line of road, especially for
the last three years, there has been a continual strife between the citi-
zens of the village ot Dayton and those persons fencing across the line
of said road between Ottawa and Green’s mill, and some seven or eight
law suits have arisen in consequence thereof. ;

It is also admitted that by the plaintiff, that the lines of said roads in
exhibit A. and B. are on the same line over the close of the plaintift’ as
complained of in his declaration.

It is also admitted by the plaintiff, that there never has been any
other road laid out or established from Ottawa to Green’s mill except the
one above referred to. '

On the part of the defendant, it is admitted as proof, -

That on about the 8th day of June, 1856, the defendant traveled -
through the plaintiff’s close on the line of said road and threw down the
plaintiff ’s fence, but did not direct his travel or remove the fence to a
greater distance from the centre line of said road than fifteen feet on
either side. LS LS

It is also admitted by the defendant, that there was a steep bluff near
the point where the alleged trespass was committed and on the line of
said road, to wit: about 15 rods east, which was impassable until during
the month of December, 1854, when the same was graded down for a
safe passage for loaded and other teams and travel. Previous to that
time the travel at that point was diverted to the south about fifteen rods.

It is also admitted by the defendant, that, from the date of laying out
the county road in 1832 up to 1846 and 1849, and before the prairie was
fenced between Green’s mill and Ottawa, only a portion of the travel
was exactly on the line of said road, but varied as the choice of travelers
directed them, sometimes on one side and sometimes on the other, and
sometimes within fifteen feet of the centre of the line of said road.

It is also admitted, that the tracts of land marked out on Exhibit C.
represent the location of Section 31, T. 34, R. 4, E 3d P. M., and that
the 80 acres marked R. Morgan represent the close described in the
plaintiff’s declaration. : .

These tracts of land are not marked on the plat as returned by the
commissioners, but have been placed there in this copy by consent, for
convenience. STADDEN & CAVARLY, for Pif.

LELAND & LELAND, for Deft.



Furhibit A.

Counry CoMmIssioNERs’ Courr,
Sept. Term, 1831. }
Order that the road be viewed and appointing commissioners to sur-
vey and locate. ‘

Maren Term, 18392.

Report of Commissioners—approved—and order establishing road as
public highway. :

Ordexf appointing. Wm. Stadden Supelrvisor of the road.

~

- Eihibit B.
Counry CommissioNggrs’ Covrr,
; March Term, 1838.
Report and map of State road from Court House in Ottawa by Green’s
mill, &e., to Napierville, approved and filed. '

s Ezhibit €. -
Map (to be found at the end of this abstract.)
Surveyor’s certificate thereto. s ;
~ Certificate of Commiissioners under act of Jan’y. 16, 1837, of having
viewed, surveyed, and located, and filed maps of said State road.

The Court found the issues for the defendant—plaintiff moved for a
new trial—overruled, and exception.
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