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STATE OF ILLINOIS---SUPREME COURT,
Thivd Grand Division thereof---April Term, 1860.

Innmvors CENTRAL R. R. Co. !
vs. Error to ILee.
AARON PALMER.

POINTS MADE BY PLAINTIFF IN ERROR.

ist. It is conceded that the first instruction asked by defendant in
error and given by the court below is not law, and that the 2d in-
struction asked by the plaintiff in error and which was refused by
the Court below, is the law, and should have been given. (See
written argument for defendant in error.)

The reason given why the judgment should not be reversed for
these errors is that the questions are not served upon the record,
because the bill of exceptions was filed some days after the trial of
the cause, and it uses the words * defendant excepts,” instead of
the word, “excepted,

Weo admit that under the decisions of this court, this objection
would be well taken, if it did not appear clearly from other portions
of the record that the exception was actually taken upon the trial:
But we can conclusively show from the record that tho exception
was taken on the: trial. The bill of exceptions commences thus.
Be it remembered that on the trial of this causs, plaintiff called a
witness, &c.; then the evidence is recited ; the bill of exceptions
then proceeds; after the evidence was closed defendant asked the.
Court to instruct the jury; there follows, defendants instructions
refused. Then the record says, Whereupon the plaintiff asked
the Court to instruct the jury. Then follows piaintiff’s instructions.
The record then says (page 21), which instructions the court then
gave to the jury, to the refusal of the court to give the instruction
as asked by the defendant and to the giving by the court of those
asked by the plaintiff, the -defendant by his counsel excepts, and
prays that this his bill of exceptions be allowed which i8 done, and
afterwards on the coming in of the verdict of the jury in this
cauge, the defendant moved for a new trial.

The bill of exceptions purports upon its fuce to have been taken
 at the time.of the trial, and at the time the motion for a new trial
was overruled, and that is in apt time.

It would seem from analogy that the rule in pleading should be
the same in trover and in replevin, the one action lying to recover
damages for the wrongful taking and conversion of a chattel, and
the other for the thing so wrongfully taken and converted. In re-
plevin of course the special pleas filed in this cause would be good.

Simpson vs. McFarland, 18 Pick. 427
Lucky vs. McDermot, 5 Serg. & Raiole 331.
Bemis vs. Beekman, 3 Wendell 446.

1 Massachusetts 152. A
Martin vs, Ray, 4 Blackford 291.

Harrison vs. Mackintosh, 1 John. 380.

GLOVER, COOK & CAMPBELL.
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STATE OF ILLINOIS, SUPREME COURT,

'fI-IIR-'D GRAND DIVISION.

APRIL TERM, 1860.

ILLINOIS CENTRAL R. R. COMPANY,
vSs. Error to Lee.
AARON PALMER.

Suir commenced by Palmer against the company April Ist,
1859.

Declaration in Trover for one patent self raking reaper, value
$200, and one other reaping machine, value $175.

~ First plea: general issue.

Second plea: that the property was the property of the-de-
fendant.

Third plea: that the property was not at the time when, &c.,
the property of the plaintifl.

Fourth plea: that the plaintiff was not at the time when, &c.,
lawfully entitled to the possession of the property.

Demurrer to 2d, 3d and 4th plea special. First cause, that
they amounted to the general issue. Second cause, that ought
to have concluded to the country and not with a verification.

Demurres sustained.
Trial, verdict for plaintiff $150.

The plaintiff’s instructions, which were each excepted to, were
as follows :

On the trial plaintiff called Eljjah Austin, who testified as fol-
lows: that he was acting as agent for the plaintiff in selling
reapers in 1857. Plainttff shipped reapers to witness at Sub-
lette, sometimo before the commencement of this suit. e call-
ed on the agent of defendant’s at Sublette Station, at Defendant’s
freight house, for one of Palmer’s reaping machines, which ma-
chine was consigned and shipped to witness at Sublette, by
plaintiff. Witness demanded of the freight agent to know the

_amount of freight due on said reaper, that the agent claimed a

charge for other freight which had been previously shipped on
defendant’s Road, and which was also at the freight house, and
refused to state the amount of charges on this reaper only.—
Witness tendered to the agent $15, which was more than the
regular freight charged by the company for similar shipments
made by same parties.  Witness, as the agent of plaintiff, deman-



Page of Rec.

19

20

19

2

ded the reaper. The reaper was marked  Aaron Palmer, Sub-
Jette.” It was plaintiff ’s reaper—the firm sold them at $150.—
The defendant’s agent refused to deliver the reaper unless wit-
ness paid the whole bill, which included charges on parts of
reapers shipped by same parties, but were not plaintiff’s property.

On cross examination, witness stated that he had no personal
knowledge of who owned the reaper, except as plaintiff had told
him ; never saw plaintiff in possession of it, and was never pre-
sent when plaintiff purchased or made any bargain for it. The
reaper was manufactured in Joliet, this state, by John Palmer &
Co., and shipped by John Palmer to Sublette. J ohn Palmer and
plaintiff are brothers; witness, when he demanded the reaper, did
so upon the written order of John Palmer.

Direct examination resumed-—Witness had an arrangement
with the plaintiff to sell reapers for him at Sublette, which rea-
pers, plaintiff shipped to witness as his agent; that this reaper
was sent to him under the same arrangements and in the same
manner that other reapers were by the plaintiff, which witness
was in the habit of selling. This was all the evidence.

The court, at the request of plaintiff, instructed the jury as
follows

Ist. Under the pleadings in this case the defendant admits the
plaintiff 's porperty and right of possession to the extent requir-
ed to maintain the action of Trover.

9d. If the jury believe from the evidence, that the defendant
refused to deliver the property to plaintiff, or his agent, and did
not claim at the time of the refusal to retain it for the charges
thereon, that he is now estopped from setting up that claim as a
reason for not delivering the property.

3d. That a common carrier has no lean upon or right to de-
tain goods or merchandise shipped from one place, and at one
time, for charges on other goods shipped at another place and at
another time,

6th. That it is not necessary to make a formal tender of mo-
ney for the charges of transportation, when the party declined
stating the amount claimed for charges and rcfused to receive
the money, provided there is a readiness to pay whatever 1s
proved by the evidence. To the giving of these instructions,
the defendant excepted.

The defendant asked the court to instruct the jury, as follows:

Ist. The statements of the plaintiff, or John Palmer, in this
rase. not coupled with any acts, are not evidence going to show
the plaintift’s title.

2d. That the plaintiff in this action must prove that he was



3

Page of Bec. prima facie the owner of the property claimed, or he cannot re-

20

cover.

3d. That the fact, if proved that the property was demanded
under an order from John Palmer by witness, is evidence tend-
ing to show that the property was the property of John Palmer.

4th. That the plaintiff must prove first, that the property was
the property of the plaintiff. Second, that if the defendants were
common carriers they are entitled to retain the property until
their charges are paid, and the plaintiff must prove a tender of

. the charges.

o
o

Which instructions the court refused to give, and defendants
excepted thereto.

Defendants move for a new trial. The court sustained the
motion, upon the terms that the defendants should pay all the
costs made by either party. To the refusal of the court to grant
a new trial except upon the condition aforesaid, defendants ex-
cepted.  Costs not being paid, judgment was rendered upon the
verdict.

FErrors Assigned.

Ist. The court erred in sustaining the demurrer to the de-
fendants’ pleas, and each of them.

2d. The court erred in giving each of the instructions asked
by plaintitf.

3d. The court erred in refusing to give the instructions asked
by defendants severally.

4th. The court erred in refusing to grant a new trial uncendi-
tionally.

5th. The court erred inrendering the judgment in manner and
form aforesaid.

POINTS.

. 1st. The plea of property in the defendant is a good plea in
an action of Trover, or if not, the general issue puts that ques-
tion in issue, and in that case the next point is well taken.

2d. The first instruction asked by the plaintiff is not law, and
the second instruction asked by the defendants is law, the gist of
the action of trover is that the property is the property of plain-
tift. " The plaintiff avers this in his declaration, and the general
issue puts that fact in issue, or defendants has a right to plead
specially that the property is not the property of the plaintiff,

3d. Each of the instructions asked by defendants are law.

B. C. COOK.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

JLLINOIS CENTRAL R. R. COMPANY; ‘ ;
V8. ; Error to Lee.
AARON PALMER. :

Suir commenced by Palmer against the company April Ist,
1859.

Declaration in Trover for one patent self raking reaper, value
$200, and one other reaping machine, value $175.

First plea: general issue.

Second plea: that the property was the property of the de-
fendant.

Third plea: that the property was not at the time when, &c.,
the property of the plaintiff. _

~Fourth plea: that the plaintiff was not at the time when, &c.,

lawfully entitled to the possession of the property.

Demurrer to 2d, 3d and 4th plea special. First cause, that
they amounted to the general issue. Second cause, that ought
to have concluded to the country and not with a verification.

Demurres sustained,
Trial, verdict for plaintiff $150,

The plaintiff’s instructions, which were each excepted to, were
as follows :

On the trial plaintiff called Elfjak Austin, who testified as fol-
lows: that he was acting as agent for the plaintiff in selling

reapers in 1857. Plainttff shipped reapers to witness at Sub-
lette, sometime before the conmmencement of this suit. He call-

-ed on the agent of defendant’s at Sublette Station, at Defendant’s

freight house, for one of Palmer's reaping machines, which ma-
chine was consigned and shipped to witness at Sublette, by
plaintiff. Witness demanded of the freight agent to know the
amount of freight due on said reaper, that the agent claimed a
charge for other freight which had been previously shipped on .
defendant’s Road, and which was also at the freight house, and
refused to state the amount of charges on this reaper only.—
Witness tendered to the agent $15, which was more than the
regular freight charged by the company for similar shipments
made by same parties. Witness, as the agent of plaintift, deman-



2

Page of Rec. ded the reaper. The reaper was marked * Aaron Palmer, Sub-
lette.” It was plaintiff 's reaper—the firm sold them at $150.—

19 The defendant’s agent refused to deliver the reaper unless wit-

ness paid the whole bill, which included charges on parts of

reapers shipped by same parties, but were not plaintiff’s property.

On cross examination, witness stated that he had no personal
‘knowledge of who owned the reaper, except as plaintiff had told
him ; never saw plaintiff in pessession of it, and was never pre-
sent when plaintiff purchased or made any bargain for it. The
reaper was manufactured in Joliet, this state, by John Palmer &
Co., and shipped by John Palmer to Sublette. John Palmer and
plaintiff are brothers; witness, when he demanded the reaper, did
so upon the written order of John Palmer.

Direct examination resumed-—Witness had an arrangement
with the plaintiff to sell reapers for him at Sublette, which rea-
pers, plaintiff shipped to witness as his agent; that this reaper
was sent to him under the same arrangements and in the same
manner that other reapers were by the plaintiff, which witness
was in the habit of selling. This was all the evidence.

20 The court, at the request of plaintiff, instructed the jury as
follows :

Ist. Under the pleadings in this case the defendant admits the
‘plaintiff 's porperty and right of possession to the extent requir-
ed to maintain the action of Trover.

2d. If the jury believe from the evidence, that the defendant
refused to deliver the property to plaintiff, or his agent, and did
not claim at the time of the refusal to retain it for the charges
thereon, that he is now estopped from setting up that claim as a
reason for not delivering the property.

3d. That a common carrier has no lean upon ov right to de-
tain goods or merchandise shipped from one place, and at one
time, for charges on other goods shipped at another place and at
another time.

2 6th. That it is not necessary to make a formal tender of mo-
ney for the charges of transportation, when the party “declined
stating the amount claimed for charges and refused to receive
the money, provided there is a readiness to pay whatever is
proved by the evidence. To the giving of these instructions,
the defendant excepted.

19 The defendant asked the court to instruct the jury, as follows:

Ist. The statements of the plaintiff, or John Palmer, in this

case. not coupled with any acts, are not evidence going to show
the plaintiff’s title.

2d. That the plaintiff in this action must prove that he was
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Ve of Ree. prima facie the owner of the property claimed, or he cannot re-

5]
o

25

cover.

3d. That the fact, if proved that the property was demanded
under an order from John Palmer by witness, is evidence tend-
ing to show that the property was the property of John Palmer.

4th. That the plaintiff must prove first, that the property was
the property of the plaintiff, Second, that if the defendants were
common carriers they are entitled to retain the property until

their charges are paid, and the plaintiff must prove a tender of
the charges.

Which instructions the court refused to give, and defendants
excepted thereto.

Defendants move for a new trial.  The court sustained the
motion, upon the terms that the defendants should pay all the
costs made by either party.  To the refusal of the coupt to grant;
a new trial except upon the condition aforesaid, defendants ex-
cepted. Costs not being paid, judgment was rendered upon the
verdict,

Lirrors Assigned.

Ist. The court erred in sustaining the demurrer to the de-
fendants’ pleas, and each of them.

2d. The court erred in giving each of the Instructions asked.
by plaintiff.

3d. The court erred in refusing to give the instructions asked,
by defendants severally.

4th. The court erred in refusing to grant a new trial uncondi-
tionally.

5th. The court erred in render

ing the judgment in manner and'
form aforesaid,

e R

POINTS.

Ist. The plea of property in the defendant is g good plea in
an action of Trover, or if not, the general issue puts that ques-
tion in issue, and in that case the next point is well taken,

2d. The first instruction asked by the plaintiff is not law, and
the second instruction asked by the defendants is law, the gist of
the action of trover is that the property is the property of plain-
tiff. The plaintiff avers this in his declaration, and the general

issue puts that fact in issue, or defendants has g right to plead

specially that the property is not the property of the plaintiff,
3d. Each of the instructions asked by defendants are law,

B. C. COOK,






STATE OF ILLINOIS---SUPREME COURT,
Third Grand Division thereof~—April Term, 1860.

Irtivors CeEnTrRAL R. R. Co.
vs. Error to Lee.
AARON PALMER.

POINTS MADE BY PLAINTIFF IN ERROR,

1st. It is conceded that the first instruction asked by’ defendant in
error and given by the court below is not law, and that the 2d in-
struction asked by the plaintiff in error and which was refused by
the Court below, is the law, and should have been given. (See
written argument for defendant in error.)

The reason given why ‘the judgment should not be reversed for
these errors is that the questions are not served upon the record,
because the bill of exceptions was filed some days after the trial of
the cause, and it. uses the words ‘ defendant excepts,” instead of
the word, “excepted,

We admit that under the decisions of this court, this objection
would be well taken, if it did not appear clearly from other portions
of the record that the exception was actually taken upon the trial:
But we can conclusively show from the record that the exception
was taken on the trial. The bill of exceptions commences thus.
Be it remembered that on the trial of this cause, plaintiff called a
witness, &c.; then the evidence is recited; the bill of exceptions
then proceeds; after the evidence was closed defendant asked the

* QCourt to instruct the jury; there follows, defendants instructions
refused. Then the record says, Whereupon the plaintiff asked
the Court to instruct the jury. Then follows plaintiff’s instructions.
The record then says (page 21), which instructions the court then
gave to the jury, to the refusal of the court to give the instruction
as asked by the defendant and to the giving by the court of those
asked by the plaintiff, the defendant by his counsei excepts, and
prays that this his bill of exceptions be allowed which 48 done, and
afterwards on the coming in of the verdict of the jury in this
cause, the defendant moved for a new trial.

The bill of exceptions purports upon its face to have been taken
at the time of the trial, and at the time the motion for a new trial
was overruled, and that is in apt time.

It would seem from analogy that the rule in pleading.should bo
the same in trover and in replevin, the one action lying to recover
damages for the wrongful taking and conversion of a chattel, and
tho other for the thing so wrongfully taken and converted. In re-
plevin of course the special pleas filed in this cause would be good.

Simpson vs. McFarland, 18 Pick. 427
Lucky vs. McDermot, 5 Serg. & Raiole 331.
Bemis vs. Beekman, 8 Wendell 446.

1 Massachusetts 152.

Martin vs, Ray, 4 Blackford 291.

Harrison vs. Mackintosh, 1 John. 380.

GLOVER, COOK & CAMPBELL.
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STATE OF ILLINOIS---SUPREME COURT,
Third Grand Division thereof~--April Term, 1860.

IrriNnors CeENTrRAL R. R. Co.
vs. Error to ILee.
AARON PALMER.

POINTS MADE BY PLAINTIFF IN ERROR,

1st. It is conceded that the first instruction asked by defendant in
error and given by the court below is not law, and that the 2d in-
struction asked by the plaintiff in error and which was refused by
the Court below, is the law, and should have been given. (See
written argument for defendant in error.)

The reason given why the judgment should not be reversed for
these errors is that the questions are not served upon the record,
because the bill of exceptions was filed some days after the trial of
the cause, and it uses the words ¢ defendant excepts,” instead of
the word, “excepted,

We admit that under the decisions of this court, this objection
would be well taken, if it did not appear clearly from other portions
of the record that the exception was actually taken upon the trial:
But we can conclusively show from the record that the exception:
was taken on the trial. The bill of exceptions commences thus.-
Be it remembered that on the trial of this causz, plaintiff called at
witness, &c.; then the evidence is recited; the bill of exceptions -
then proceeds; after the evidence was closed defendant asked the
Court to instruct the jury; there follows, defendants instructions*
refused. Then the record says, Whereupon the plaintiff asked"
the Court to instruct the jury. Then follows piaintiff’s instructions.
The record then says (page 21), which instructions the eourt then
gave to the jury, to the refusal of the court to give the instruction
as asked by the defendant and to the giving by the court of those
asked by the plaintiff, the defendant by his counsei excepts, and
prays that this his bill of exceptions be allowed whick is done, and
afterwards on the coming in of the verdict of the jury in this
cause, the defendant moved for a new trial.

The bill of exceptions purports upon its fuce to have been taken
at the time of the trial, and at the time the motion for a new trial -
was overruled, and that is in apt time.

It would seem from analogy that the rule in pleading should be
the same in trover and in replevin, the one action lying to recover
damages for the wrongful taking and conversion of a chattel, and
the other for the thing so wrongfully taken and converted. In re-
plevin of course the special pleas filed in this cause would be good.

Simpson vs. McFarland, 18 Pick. 427
Lucky vs. McDermot, 5 Serg. & Raiole 331.
Bemis vs. Beekman, 3 Wendell 446.

1 Massachusetts 152.

Martin vs, Ray, 4 Blackford 291.

Harrison vs. Mackintosh, 1 John. 380.

GLOVER, COOK & CAMPBELL.
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STATE OF ILLINOIS---SUPREME COURT,
Third Grand Division thereof---April Term, 1860.

Irrivors CENTrRAL R. R. Co.
vs. : Error to ILee.
AARON PALMER.

POINTS MADE BY PLAINTIFF IN ERROR,

1at. It is conceded that the first instruction asked by defendant in
error,and given by the court below is not law, and that the 2d in-
struction asked by the plaintiff in error and which was refused by
the, Court below, is the law, and should have been given. (See
written argument for defendant in error.)

'The reason given why the judgment should not be reversed for
these errors is that the questions are not served upon the record,
because the bill of exceptions was filed some, days after the trial of
the cause, and it uses the words ¢ defendant excepts,” instead of
the word, *‘excepted,

We admit that under the decisions. of this court, this objection .
would be well taken, if it did not appear clearly from other portions
of the record that the exception was actually taken upon the trial: .
.But we can conclusively show from the record that the exception ,
was taken-on the trial” - The bill of. exceptions commences thus.
Be it remembered that on the, trial of, this causz, plaintiff called a
witness, &c.; then the evidence is recited; the bill of exceptions
then proceeds; after the evidence was closed defendant asked the
Court to instruct the jury; there follows, defendants instructions ..
refused. Then the record says, Whereupon the plaintiff asked
the Court to insfruct the jury. Then follows piaintiff’s instructions.
The record then says (page 21), which instructions the court then
gave to the jury, to the refusal of the court to give the instruction
as asked by the defendant and to the giving by the court of those
asked by the plaintiff, the defendant by his counsei cxcepts, and
prays that this his bill of exceptions be allowed whick is done, and
afterwards on the coming in of the verdict of the jury in this
cause, the defendant moved for a new trial.

The bill of exceptions purports upon its face to have been taken
at the time of the trial, and at the time the motion for a new trial
was overruled, and that is in apt time.

It would seem from analogy that the rule in pleading should be
the same in trover and in replevin, the one action lying to recover
damages for the wrongful taking and conversion of a chattel, and
the other for the thing so wrongfully taken and converted. In re-
plevin of course the special pleas filed in this cause would be good.

Simpson vs. McFarland, 18 Pick. 427
Lucky vs. McDermot, 5 Serg. & Raiole 331.
Bemis vs. Beekman, 3 Wendell 446.

1 Massachusetts 152.

Martin vs, ‘Ray, 4 Blackford 291.

Harrison vs. Mackintosh, 1 John. 380.

GLOVER, COOK & CAMPBELL.
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" STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

TLLINOIS CENTRAL R. R. COMPANY,
V8, Frror to Lee.
AARON PALMER.

Surr commenced by Palmer against the company April Ist,
1859.

Declaration in Trover for one patent self raking reaper, value
$200, and one other reaping machine, value $175.

First plea: general issue.

Second plea: that the property was the property of the de-
fendant.

Third plea: that the property was not at the time when, &ec.,
the property of the plaintiff.

Fourth plea: that the plaintiff was not at the time when, &c.,
lawfully entitled to the possession of the property.

Demurrer to 2d, 3d and 4th plea special. TFirst cause, that
they amounted to the general issue. Second cause, that ought
to have concluded to the country and not with a verification.

Demurres sustained.
Trial, verdict for plaintiff $150.

The plaintiff's instructions, which were each excepted to, were
as follows :

On tlie trial plaintiff called Eljjal Austin, who testified as fol-
lows : that he was acting as agent for the plaintiff in selling
reapers in 1857+~ Plainttff- shipped reapers to witness at Sub-
lette, sometime before the commencement of thissuit. He call-
ed on the agent of defendant’s at Sublette Station, at Defendant’s
freight house, for one of Palmer’s reaping machines, which ma-.
chine was consigned and shipped to witness at Sublette, by
plaintiff.  Witness demanded of the freight agent to know the
amount of freight due on said reaper, that the agent claimed a
charge for other freight which had been previously shipped on
defendant’s Road, and which was also at the freight house, and
refused to state the amount of charges on this reaper only.—
Witness tendered to the agent $15, which was more than the
regular freight charged by the company for similar shipments

. made by same parties.  Witness, as the agent of plaintiff, deman-
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ded the reaper. The reaper was marked * Aaron Palmer, Sub-
lette.” Tt was plaintiff ’s reaper—the firm sold them at $150,—
The defendant’s agent refused to deliver the reaper unless wit-
ness paid the whole bill, which included charges on parts of
reapers shipped by same parties, but were not plaintiff’s property,

On cross examination, witness stated that he had no personal
knowledge of who owned the reaper, except as plaintiff had told
him ; never saw plaintiff in possession of it, and was never pre-
sent when plaintiff purchased or made any bargain for it. The
reaper was manufactured in Joliet, this state, by John Palmer &
Co., and shipped by John Palmer toSublette. John Palmer and
plaintiff are brothers; witness, when he demanded the reaper, did
so upon the written order of John Palmer.

Direct examination resumed-—Witness had an arrangement
with the plaintiff to sell reapers for him at Sublette, which rea-
pers, plaintiff shipped to witness as his agent; that this reaper
was sent to him under the same arrangements and in the same
manner that other reapers were by the plaintiff, which witness
was in the habit of selling. This was all the evidence.

The court, at the request of plaintiff, instructed the jury as
follows :

Ist. Under the pleadings in this case the defendant admits the
plaintift 's porperty and right of possession to the extent requir-
ed to maintain the action of Trover.

2d. If the jury believe from the evidence, that the defendant
refused to deliver the property to plaintiff, or his agent, and did
not claim at the time of the refusal to retain it for the charges
thereon, that he is now estopped from setting up that claim as a
reason for not delivering the property.

3d. That a common carrier has no lean upon or right to de-
tain goods or merchandise shipped from one place, and at one
time, for charges on other goods shipped at another place and at

" another time,

19

6th. That it is not necessary to make a formal tender of mo-
ney for the charges of transportation, when the party declined
stating the amount claimed for charges and refused to receive
the money, provided there is a readiness to pay whatever is
proved by the evidence. To the giving of these instructions,
the defendant excepted.

The defendant asked the court to instruct the jury, as follows:

Ist. The statements of the plaintiff, or John Palmer, in this
case. not coupled with any acts, are not evidence going to show
the plaintiff’s title.

2d. That the plaintiff in this action must prove that he was



3

(eucl‘ B pprima Jacie the owner of the property claimed, or he cannot re-
cover.

3d. That the fact, if proved that the property was demanded
under an order from John Palmer by witness, is evidence tend-
ing to show that the property was the property of John Palmer.

20 4th. That the plaintiff must prove first, that the property was

the property of the plaintiff, Second, that if the defendants were

- common carriers they are entitled to retain the property until

their charges are paid, and the plaintiff must prove a tender of
the charges.

Which instructions the court refused to give, and defendants
excepted thereto.

Defendants move for a new trial. The court sustained the
motion, upon the terms that the defendants should pay all the
- costs made by either party. To the refusal of the court to grant
a new trial except upon the condition aforesaid, defendants ex-

cepted.  Costs not being paid, judgment was rendered upon the
verdict. '

o
(8]

| )
(1]

Errors Assigned.

Ist. The court erred in sustaining the demurrer to the de-
fendants’ pleas, and each of them.

2d. The court erred in giving each of the instructions asked
by plaintiff.

3d. The court erred in refusing to give the instructions asked
by defendants severally.

4th. The court erred in refusing to grant a new trial uncondi-
tionally.

5th. The court erred in rendering the judgment in manner and
form aforesaid.

POINTS.

Ist. The plea of property in the defendant is a good plea in
an action of Trover, or if not, the general issue puts that ques-
tion in issue, and in that case the next point is well taken.

2d. The first instruction asked by the plaintiff is not law, and
the second instruction asked by the defendants is law, the gist of
the action of trover is that the property is the property of plain.
tiff. The plaintiff avers this in his declaration, and the general
issue puts that fact in issue, or defendants has g right to plead
specially that the property is not the property of the plaintiff,

3d. Each of the instructions asked by defendants are law.,

B. C. COOK,
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