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Supvene Coust, of the State of Fllinoig,
. APRIL THERM, A. D. 1861. f

CHARLES LEE
vs. EError to the Circuit Court of Bureau County.

THE PEOPLE.
The Plaintiff in Error was indicted and convicted in the Court below of an assault with a dead-

ly weapon.
The Plaintiff in Error plead not guilty to the indictment which is as follows, to-wit :

State of Illinois, Bureau County, ss:
Of the December Term of the Cireult Court of sald County, In the year of our Lord one thousand eight hundrod and fifty-ninc.

The Grand Jurors, chosen, selected and sworn, in and for said County of Burean, in the name
and by the authority of the People of the State of Illinois, upon their oaths present: That Charles
Lee, late of said county, on the first day of November in the year of our Lord, one thousand eight
hundred and fifty-nine, and within the County aforesaid, in and upon one Thomas Iorton, in the
peace of said People, then and there being, did make an assault, with the intent to inflict upon
said Thomas Horton a bodily injury; and him the said Thomas Horton, then and there, with a
piece of a fence board, said piece of fence board being then and there a deadly weapon, did
beat, bruise, wound and ill-treat, so that his life was greatly despaired of, and other wrongs then
and there did to him the said Thomas Ilorton, and that the circumstances attending said assault
showed a wicked and abandoned heart upon the part of him, the said Cnarles Lee.  Contrary to
the form of the Statute in such cases made and provided, and against the peace and dignity of
the same People of the State of Illinoix.  And the Jurors aforesaid, upon their oaths aforesaid, in
the name and by the authority of the People aforesaid, do further present: That Charles Lee
late of said County, on the first day of November, in the year of our Lord one thousand cight.
hundred and fifty-nine, at and within the County aforesaid, in and upon one Thomas Ilorton,
then and there being in the peace of God. and said People, did make an assault, with a Gun»
with the intent to inflict upon him, the said Thomas Horton, a bodily injury, the said Gun being
then and there a deadly weapon ; and hin, the said Thomas Horton, then and there did beat, wound
and ill-treat, and then and there the Gun aforesaid, did shoot at said Thomas Horton, with intent
to inflict upon him serious bodily injury; there then and there appearing no considerable cause or
‘provocation for said assault, contrary to the form of the Statute in such case made and provided,
and against the peace and dignity of the same People of the State of Illinois.

W. BUSHNELL, State’s Attorney, Ninth Circuit.

There appears on the back of the Indictment the following :

ASA BARNEY,
with a deadly weapon. Foreman.

vSs.

Tue PreorLk, &c., Indictment for an assault A True Bill.
CHARLES LEE,

Wirnesses, THOMAS HORTON,
" JAMES AIKEN,
ELI HORTON,
GEO. LEE,
PATTERSON BROWN.
Filed Dee. 20, 1859. E. M. FISHER, Clerk.
W. BUSHNELL, St’s Atty, 9th Circuit.

The defendant, on the 19th Sept., 1860, filed in the Court below the following bill of

exceptions, to-wit :

V8.

Indict. for Assault to commit
CuarLes Lzk.

bodily injury. September Term, A. D., 1860.

Tne Peorrg, &c., ; £ Circuit Court, Bureau county, Illinois,

Be it remembered upon the trial of this cause, that the people, to sustain the issue on their
part, called Thomas Horton as a witness, who testified that his name was Thomas Horton, that in
November, A: D., 1859, within the said county, the defendant, Charles Lee, committed an assault
upon said witness,—that he went to the house of the defendant to collect some school tax of the
defendant and his tenants,—that the defendant was in his stable to work near to his, defendant’s,

: ey : .
house, that in going (from the house to the stable he saw a bur oak log which he was certain was




® &
cut {from the premises of the witness,—that he went into the stable where the defendant was at
work digging a hole. IIe asked the defendant what that was for, he said to bury all the damned
Duteh in.  Witness said that he could not mean him as he was not Duteh. Witness then asked
defendant where he had got that log of wood. Defendant replied, in Black Walnut Grove.
Witness said that defendant had got it on his land, to which defendant replied that he might get
recompense the best way he could. Witness then said that he had got that off his land, and that

he told him now, as he had before, that it he ever knew of his cutting any timber off of his

lands, he would beat him with some of it so that he could not get it away, and that thereupon

the defendant jpicked up a dry pine board, three feet long, six inches wide, and one inch thick,
and struck witness upon his side so as to break two of his ribs, and broke the board to pieces,
which knocked the witness senseless and up against the horses, though he did not fall, and that
before the witness recovered from his partial fall, the defendant gigged or punched the witness in
the face with another piece of board five feet long, of the same breadth and thickness, knocking
him down, and making his mouth and nose bleed considerable; and after the second blow, the
witness made at the defendant,—defendant run, and witness after him to lick the defendant ;
defendant got out of [the stable, and witness in attempting to follow him, defendant’s son
George caught hold of his, witness’ coat tail, and he fell down over a vail, and defendant escaped ;
witness did not follow him farther, as he knew defendant would get into soine of his hiding places
where witness could not find him ; — that defendant’s son George then came to the witness and
brought him his hat and besought him to leave,—that witness then started to leave, and had not
proceeded far in a south-western direction from the house and barn of the defendant, when he
heard the report of a gun—that he did not see the defendant fire the gun, but it came from the
divection of the defendant; he did not know that the gun was fired to hit him,—that he was not
hit.  Witness then turned around and saw defendant, who told him to leave; that he, witness,
was leaving, and got some sixty steps when the defendant fired; the gun was a shot-gun, and
londed with shot, and the shot weut over his head and all around him, and some of the shot fell
at his feet, but none steuck him; that the ground was descending from where he stood to where
the defendant was standing ; that the witness then left. Witness said further, that he did not
know of the defendant ever before having taken any of his timber; that he had not had any
difficulty with the defendant; that before defendant made the first assault upon the witness, he
had not struck or grabbed the defendant, nor offered to do so ; that he might have thrown out his
hands towards the defendant while talking; that he was in the habit of throwing out his hands
when talking, and if he threw out his hands towards defendant before defendant struck him, it
was with no intention of striking defendant; that defendant the first time he struck witness the
first blow said, hands off, and then immediately struck witness. Witness said his timber land
and the defendant’s joined. The defendant by his counsel on cross-examination, asked the witness
if he had not some two or three weeks before choked the defendant about the same stick of
timber ; to which question the State’s Attoruey objected. The Court sustained the objection and
refused to permit the witness to answer the question; to which said ruling of the Court the
defendant then and there excepted. The witness further said that George Lee, Patterson Brown,
and another man called crazy John, were present during said difficulty and assault about which
he had testified, and thercupon the State’s Attorney rested his cause. The defendant by his
counsel then moved the Court to require the State’s Attorney to place upon the stand as witnesses,
George Lee, Patterson Brown, and others whose names were on the back of the indictment as
witnesses for the people, and who are now present in Court, in order that the defendant might
cross-examine them as witnesses ; but the Court over-ruled said motion, and refused to require the
State’s Attorney so to do; to which the said ruling of the Court, the defendant then and there
excepted.

The defendant then called George Lee, a witness whose name was on the back of the indictment as
a witness for the people, who testified that he was the sonof the defendant, and was present at the
time spoken of by Thomas Horton. That Mr. Horton charged his father with stealing his timber,

and that his father denied it, that Mr. Horton told his father that if he ever took another stick of
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timber off of his land, he would beat him to death with some of it, and at the same time grabbed
his father by the right cheek, and witness saw the blood run down his father’s cheek, and that his
father then pushed Mr, Horton with a pine board, but not in the side, but in the face, and that
M. Horton again wade at his father and he pushed Mr. Horton again in the face with the same
board ; that he was about five feet off from Mr, Horton when this occurred ; that his father then
run, and Mr. Horton after him, and that he seized hold of Mr. Horton’s coat tail and he fell over
a rail, and his father got away.—That he requested Mr. Horton to leave, and that he did 80 ; that he
heard the report of a gun, but saw no one fire ; that the ground in the direction Mr. Horton left
was descending from the house and stable. Witness further said, upon cross-examination, that
had never since had any conversation with his father about the difticulty, nor had his father and he
ever had one word _about what he could or would swear to; all his father had ever said to him
was after the subpeena had been served upon him by the People, and all his father then said was
that he would have to go to Court. The boy further stated that he had lived with his father ever
since the said difficulty with Horton occurred, living in the same louse with his father all the
time.

The defendant then called Patterson Brown, as a witness, whose name was also on the back
of the indictment as a witness for the People. He stated that he was a tenant of the defendant ;
that he had the stable rented where the difficulty oceurred ; that he was present when Mr. Horton
first came into the stable. Horton bLid Lee the time of day, and then they commenced joking
each other. Witness then stepped away a few moments ; when he returned high words were
passing.  Horton told Lee that if he ever took another stick of timber off of his land he would
beat him to death with it, and at the same time grabbed for Lee's face. Lee then struck Horton
with a piece of board, but witness could not see Jjust where, as he was just behind Horton, but
knows that Horton must have been struck, as he fell back against him ; that at the same time he saw
that Lee’s face was bloody, as though it had been scratched. llorton made at Lee again, and
Lee punched Horton in the face with a pine board. He saw this blow strike Horton in the face ;
he did not see where the other blow of defendant took cftect, but this one he did. Ilorton
staggered back, but again made at Lee. Lee run, Horton pursued. Lee’s boy caught hold of
Horton’s coat tail and he fell over a rail, and Lee escaped.  Lee’s boy then told Horton he had
better leave ; Horton started to leave; witness heard two reports of guns; he did not know how
far oft Horton had got when the first report was heard. Ilorton was about twenty-five rods from
the stable, in a south-west direction, when the second report was heard. KFrom where Lee was
supposed to be at the house, was east of the stable, still further off, From the house to where
Horton was when the second report was heard, was a descent of some twenty-five feet, and a
picket fence between the house and where ITorton was. Witness further said that the board with
which Lee struck Horton was not broke to pieces, in his opinion, and if it was broken to pieces
he thinks he would have known it, as he remained in the stable after the parties had left, and
picked up all the boards there, and every thing else that would have been likely to get under his
horses’ feet and hurt them, and that there were no pieces of boards there, that he saw; and he
nailed on the boards on the stable. The witness further stated : that he knew the log about which Mr,
Horton testified, was cut by the witness on the land of the defendant, by the marked trees to designate
the lines of defendant’s land, and by what the defendant and others had told him was the line ;
that he had, though, no personal knowledge of the lines himself. This witness also stated that
after the first report of the gnn, and before the second report, [Torton hoisted his coat tail and
turned his butt towards the defendant, and said, fire at that.

The defence then called as a witness, Miss Brown, who testified that she was living at the
time of this difficulty with her brother, at the house of Mr. Lee, her brother occupied the same as
a tenant of Mr. Lee,—that she did not see who fired the first gun,—but it was from the house, she
saw Mr. Lee fire the second gun,—he held it straight out when he fired,—he appeared to hold it
level when he fired.

The above was all the testimony in the case. The Court, at the instance of the State’s

Attorney, gave the following 2nstructions to the Jury, for the People :




ety S Conc s goceece bl . ca b

W ét//:'ck/e)/
D U BB (e

Glven,

v 1§

oo G

Glven.

Given.

Refused.

?
:
|

Page Z/

Refused.

r

1st—The Jury are instructed for the People, that if they believe, from the evidence, that the
defendant within the County of Bureau, in the month of November, 1859, assaulted and struck
Thomas Horton with a piece of fence board, and that such piece of fence board was a deadly
weapon, with intent to inflict a bodily injury upon said Thomas Horton, and that the circumstances
of such assault showed a wicked and abandoned heart, upon the part of defendant, or if the
defendant made such assault without any considerable cause or provocation, then the Jury will
find defendant guilty. ;

2d—If the Jury believe that defendant assaulted Thomas Horton in manner and form as
charged in the indictment, with a gun, and that such gun was a deadly weapon, and that such
assault showed an abandoned and malignant heart, upon the part of the defendant, or that no
considerable cause or provocation existed for such assault, then the Jury will find the defendant
guilty. j

3d—The mere speaking of words, however opprobrious or insulting, are no justification for
an assault,

4th—The Court fixes the degree of punishment in this case ; the Jury will therefore simply say
by their verdict, Guilty or Not Guilty.

To the giving of which the defendant objected, at the time they were so given, Bug the Court
over-ruled the defendant’s objections, and gave the same to the Jury. To which the defendant
then and there excepted. The defendant then asked the Court to give the following instructions
to the Jury :

Tue PEoPLE,
8. The Cowrt instructs the Jury for the Defendant:
CurArLES LEE.

1st—That in order to convict the defendant, the Jury must be satisfied that the defendant made
an assault upon the said Thomas Horton with a deadly weapon, with the intent to inflict upon
him a rerious bodily injury, without any considerable provocation on the part of the party
alleged to have been assaulted; or where all the circumstances show an abandoned and malignant
heart.

2d—If the Jury have any reasonable doubt about the board or boards with which it is alleged
the defendant struck the prosecuting witness, being a deadly weapon, they should find the
defendant not guilty on that charge, for that reason alone.

3d—That a deadly weapon is an instrument likely to produce death, as used by the defendant
in the manner charged. '

4th—That it the prosecutor made the first assault, or attempted to make an assault upon the
defendant, and the defendant under such provocation, immediately assaulted the plaintiff, the
defendant is not guilty, as charged in the indictment, though defendant used more force than was
necessary for his self-defence.

5th—That under this charge, the People must have proved that the circumstances under which
the alleged assault was made was such, that if death had ensued, the crime would have been
murder on the part of the defendant, and if only manslaughter if death had ensued, then the
defendant must be acquitted on this indictment.

6th—That if the firing of the gun by the defendant was such that it did not clearly appear the
defendant intended to actually shoot the prosecutor, then the Jury should not regard that part

of the case.

¢
‘)Q' It is assigned for error:

1st—That the Court erred in refusing to permit witness Horton to state whether he had not
shortly before, choked the defendant about the same matter.

2d—That the Court erred in not requiring the State’s Att’y to put on the stand the People’s
witnesses whose names were on the back of the indictment, 8o as to give the defendant the right
of cross-examination.

8d—That the Court erred in giving People’s 1st and 2d instructions.

4th—That the Court erred in refusing Defendant’s 4th and 5th instructions.
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5th—That the Court erred in refusing the defendant a new trial ; the verdict being against the
evidence and the law.

POINTS AND AUTHORITIES:

It was proper that Horton should have been permitted to have stated whether he had not just
before choked the defendant about this timber, because if so, the defendant had good reason to
expect violence from Horton on this occasion, from his demonstrations, and justified the defendant
in promptly resorting to force to repel the attack.

The first count of the:indictment is for making an assault with a fence board, where the
circumstances showed a wicked and abandoned heart. The 2d is for making an assault with a
gun, where no considerable provocation appeared.

People’s 1st instruction is wrong because by it the Jury are told that it is sufficient if the
assault with the board was made under such circumstances as showed a wicked and an aban-
doned heart, or if no considerable provocation appeared.

The People’s 2nd instruction is wrong because the Jury are told by it that it is sufficient if the
circumstances were such that no considerable provocation appeared, or if they showed an aban-
doned and wicked heart.

Defendant’s 4th instruction should have been given: If Horton made an assault or attempted
it, and the defendant under the provocation made the assaults charged, the defendant, though not
justified entirely, the grade of the offence was reduced to common assault and battery,
because this Indictment is for committing the assault under such circumstances as would imply
gnalice the same as in assaults to murder—and there an assault made under the provocation of an
assault and battery, or attempted assault and battery upon the defendant, reduces the crime to

common assault and battery.—[Topkinson »s. People 18. Ill. 264.

Defendant’s 5th instruction should have been given: Because the cireumstances from which
walice could be implied under this indictment, is the same as in case of murder.—Sec. 24 of chap.

30 of Revised Statutes, entitled Criminal Jurisprudence.

The verdict was ¢learly against the law and evidence. 'The evidence showed the defendant wag

not guilty, and the Court should have given a new trial.

PETERS & WINSLOW, Att'ys for Leg.




Fhie Court gave 1st, 2d, 3d, and 6th of defendant’s instructions, but refused to give defendant’s

4th and 5th instructions ; to which said refusal of the Court to give the said 4th and &th instruc-

tions, the defendant then and there excepted. The Jury retired, and under the instructions of
the Court and the testimony, found the defendant guilty, as charged in the indictment. The

defendant moved the Cowrt for a new trial, for the reason that said verdict was contrary to law

and evidence, and for the rcason that the Court had given wrong instructions to the Jury, on the

part of the People, and had refased legal instruetions asked for by the defendant. But the Court
_over-ruled the motion for a new trial made by the defendant;
and there cxcepted.

{o which the said. defendant then

The Court then passed Judgment on the Defendant, that he pay a fine of One Hundred Dollars
and be imprisoned in the County Jail for three months, and until the fine and costs were paid;

to which said decision of the Court the defendant then and there excepted, and prayed the Court

10 sign and seal this his bill of exceptions, and malke the same a part of the record, which wae
done accordingly.

M. E. HOLLISTER,
Judge of the 9th Judicial Circuit of Illinois,




,,
®

i

CHlitret 2gon 12/
Y Aot
24f

D ! v
T i i 4%
5 o & b
L o & )




Ao TE AL e

gﬁ/mwﬁ ey
| e Al

el ) =, e
//m/» \gm/m»\ | 7, € i %&eﬁ\ ?/ Zite




/WMQ,W/mA %*W 7

M/@MOW %7//%
'/wmew/m oo o
f o et o e A
Z?WWM%@L
e %Mm% 744/%4/)4///&%W

Vi &—%wﬁ@é«ﬂ 2
o Al %

//"W W%ﬁﬁw

Lé//%ff—&ét/a&cg 5l %ﬂﬁa/%

;;// o : i %Lﬂ/?— ‘%Z‘W
delea’ 2z iict %V%Wu 2:/ /@«}
Yo :
= i R Qe e
Ao @l aed Fo,posm ool e

(% //x//w/LZz /a/&ﬁ“ o e e

////z/) e R e %MW e

&”%WM lea g Pt %&W e
Cu o Ty W PSSy 2oy i)
Zhe //<4;Lm/yc/é§///@m/& ?; 7 2 e e

AT /x/u'//”u?// Z&z J&/ ¢W

ce\,




: ‘ ; ﬂ/é ~a ¢ -
ey ST
7,//&4} /é //// oz ,/XM ¢ 2/\/\ /
y

B n e ol el T el
/ % el .- \ %
@url all ZHe ececreslors
\
G2 %/L? 2o ex et

e

cocteat et Sflasps Gan adpanlD
W 2 %M W/&/\/é/g{ gzn'%( 2

’ é 4
Dol 5 it o oo <




(/%Aeﬂ/ =
L | (CZ a0
’ ., : /W%S
ﬁ%,éﬁ/z St 2
/’/Z‘/L
% W
%‘Cat_h_\ '
-~ M 57
;W

%
. o;“/@
e

W.
Gl .-
(o )
= e s
Crice ﬁ/é/x 2
ij g - f l
| %A@:%Z\Z/ é:%z ;:%&M
i ZZZ * ZZ\
o WLM
e
osial
S



e =

‘\ﬁ% %Z@é*&u. A o o

%WUW o) [ reasa o 7_/ Cr : ‘

G et G prnpe o A
Alodete Ao, Fe o fera e

L /M@%Mj b5 o I~ i ol
%’KM -
A A

‘ : Ww; o )
R o s

Rz o5 > U%&
%-L@ %mmaé%
//@?M/M/%//@/JZ/"M o
%y PP A Gran o s
LR PleaddT oo W@ﬂjf »

G

s o
021 LR St

/”MW&/‘»; Ao 2 s Sffacts Ertpiomce
7 P2 sdBe T, ;«\Wf 2 Foneid o o




Ovnilde) S Hoor foritus critipmececd)

riotin el of A Comiit s LT
WM%W&‘WMMW 2l
o T I TN

G /@wm R ois oA SR T

7

WD Nl i BN %%/;%W
WW & Gal, 94/\-///ff%”/4~%

e %M/M & H
WWWWMZ@/&

!

m%guj c/A %W

W . | y 2l 4 | f”_”“/{m
Wm%%%m




/’ '“/7/5‘% G M,Mﬁ %
(PenCatn /@Z@ Wé{f w-%&'ﬂ‘ g2
/M wi//zyz/:/ 20 prirozeeel) T A
M “a/amw/éw/\,, e
7/7//.%/; e %WLW ZA Pofnitent
/»%/z?ﬁ“ Lo N D e SRS
e dlen _Fevek @V(_WWM e )
G atasilireel cosidpoialipoeisit~Feoid
e e )
/A/; 25 W/MM
=
A7 Tre Pl ot of T el
//mj%% A i
%WMW\—W Frzwlet 2ot ZHE
a/@e/ OW pad ozacte oA
Sk Ziak %&WW&M i
Ciortonz et 7 L %W C9 Az
At He @ogeritont and y/% ez nll
/W/%&Vzﬁ/é/z e G
f%wmwf’(%%% Vo //h W
ool ST a/ZQW i
WW oo - /Wm%ex ) //zgwdzxy
W% g 20l 2o
rriroter Cloloredie, W e
C)/A/cz//c//mﬁ //4( 5/% M(ﬁ&#!@“
crplineteisn f/naﬁnﬂé&g rrcre (Ko e
R N
o 2 PO Sk S Srrorvithis P




S Al s T s
k) oreenilen e LHGT: Kol erisy
1 e LA cpeecino LT S LAiie—
o an bt Hiffon ey, St el v
Qare Z o e
- e a : G i
el
el T B2 S = ,
| /MO@“ o Pl 2/ s N
W{ (ZW %é Té;(/@’z&éedj e
b e
e (o anidigpe
'@Wv%;%amx /z"w‘ Boier o |
Méﬁ%&(@ Eqee Y vo & 2esree

MWW /av; el W%% ,//{/ﬂw‘;
(e b TR e o T

7%1;/// o %«7&7)

e




st W) 4~ (5al
| e/

Glete



Page

Page

Page

Page

Page

Page.

/!

1"

) L

Supreme Cout, of the State of Fllinois, |
: APRIL TERM, A. D. 1861. )

CHARLES LEE
V8.
THE PEOPLE.

The Plaintift in Error was indicted and convicted in the Court below of an assault with a dead-

Error to the Circuit Court of Bureau County.

ly weapon.
The Plaintiff in Error plead not guilty to the indictment which is as follows, to-wit :

State of Illinois, Bureau County, ss:

Of the December Term of the Circuit Court of said County, in the year of our Lord one thousand e¢ight hundred and llﬂ.y-nhw.

The Grand Jurors, chosen, selected and sworn, in and for said County of Burean, in the name
and by the authority of the People of the State of Illinois, upon their oaths present: That Charles
Lee, late of said county, on the first day of November in the year of our Lord, one thonsand eight
hundred and fifty-nine, and within the County aforesaid, in and upon one Thomas Ilorton, in the
peace of said People, then and there being, did make an assault, with the intent to inflict upon
said Thomas Horton a bodily injury; and him the said Thomas Ilorton, then and there, with a
piece of a fence board, said piece of fence board being then and there a deadly weapon, did
beat, bruise, wound and ill-treat, so that his life was greatly despaired of, and other wrongs then
and there did to him the said Thomas [lorton, and that the circumstances attending said assault
showed a wicked and abandoned heart upon the part of him, the said Cnarles Lee.  Contrary to
the form of the Statute in such c¢ases made and provided, and against the peace and dignity of
the same People of the State of Illinois.  And the Jurors aforesaid, upon their oaths aforesaid, in
the name and by the anthority of the People aforesaid, do further present: That Charles Lee
late of said County, on the first day of November, in the ycear of ouwr Lord one thousand cight.
hundred and fifty-nine, at and within the County aforesaid, in and upon one Thomas Iorton,
then and there being in the peace of God and said People, did nake an assault, with a Guno
with the intent to inflict upon him, the said Thomas ITorton, a hodily injury, the said Gun being
then and there a deadly weapon ; and hiu, the said Thomas Horton, then and there did beat, wound
and ill-treat, and then and there the Gun atoresaid, did shoot at said Thomas Horton, with intent
to inflict upon him serious bodily injury; there then and there appearing no considerable cause or

provocation for said assault, contrary to the form of the Statute in such case made and provided,

and against the peace and dignity of the same People of the State of Illinois.
W. BUSHNELL, State’s Attorney, Ninth Circuit.

There appears on the back of the Indictment the following :

Tunx ProrrLe, &c., Indictment for an assawlit 3 A True Bill. _
V8. ASA BARNEY,
CuarLes LEE, } with a deadly weapor. Foreman.
WirNEssEs, THOMAS HORTON,
JAMES AIKEN,
ELI HORTON,
. GEO. LEE, °

PATTERSON BROWN.
E. M. FISHER, Clerk.

Filed Dec. 20, 1859. :
\V. BUSIINELL, St’s Atty, 9th Circuit.

The defendant, on the 19th Sept., 1860, filed in the Court below the following Dbill of

exceptions, to-wit :
 Circuit Court, Bureau county, Tllinois,’
vs. Indict. for Assault to conunit
CuarLes LEE. bodily injury.
Be it remembered upon the trial of this cause, that the people, to sustain the issue on their

Tne ProrLe, &c.,
i September Term, A. D., 1860.
part, called Thomas Horton as a witness, who testified that his name was Thomas Horton, that in
November, A: D., 1859, within the said county, the defendant, Charles Lee, committed an assault
upon said witness,—that he went to the house of the defendant to collect some school tax of the
defendant and his tenants,—that the defendant was in his stable to work near to his, defendant’s,

house, that in going from the house to the stablehe saw a bur oak log which he was certain was
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cut from the premises of the witness,—that he went into the stable where the defendant was at
work digging a hole.  Ie asked the defendant what that was for, he said to bury all the damned
Dutch in.  Witness said that he could not mean him as he was not Dutch. Witness then asked
defendant where he had got that log of wood. Defendant replied, in Black Walnut Grove.
Witness said that defendant had got it on his land, to which defendant replied that he might get
recompense the best way he could. Witness then said that he had got that off his land, and that
he told him now, as he had before, that it he ever knew of his cutting any timber off of his
lands, he would beat him with some of it so that he could not get it away, and that thereupon
the defendant picked up a dry pine board, three feet long, six inches wide, and one inch thick,
and struck witness upon his side so as to break two of his ribs, and broke the board to pieces,
which knocked the witness senseless and up against the horses, though he did not fall, and that
before the witness recovered from his partial fall, the defendant gigged or punched the witness in
the face with another picce of board five feet long, of the same breadth and thickness, knocking
him down, and making his mouth and nose bleed considerable; and after the second blow, the
witness made at the defendant,—defendant run, and witness after him to lick the defendant ;
defendant got out of the stable, and witness in attempting to follow him, defendant’s son
George caught hold of his, witness’ coat tail, and he fell down over a rail, and defendant escaped ;
witness did not follow him farther, as he knew defendant would get into soine of his hiding places
where witness could not tind him ; — that defendant’s son George then came to the witness and
brought him his hat and besought him to leave,—that witness then started to leave, and had not
proceeded far in a south-western direction from the house and barn of the defendant, when he
heard the report of a gun—that he did not see the defendant fire the gan, but it came from the
direction of the defendant; he did not know that the gun was fired to hit him,—that he was not
hit.  Witness then turned around and saw defendant, who told him to leave; that he, witness,
was leaving, and got some sixty steps when the defendant fired; the gun was a shot-gan, and
loaded with shot, and the shot went over his head and all around him, and some of the shot fell
at his fect, but none struck him;  that the ground was descending from where he stood to where
the defendant was standing ; that the witness then left. Witness said further, that he did not
know of the defendant ever before having taken any of his timber; that he had not had any
difficulty with the defendant; that before defendant made the first assanlt upon the witness, he
had not struck or grabbed the defendant, nor oftered to do sv ; that he might have thrown out his
hands towards the defendant while talking; that he was in the habit of throwing out his hands
when talking, and if he threw out his hands towards defendant before defendant struck him, it
was with no intention of striking defendant; that defendant the first time he struck witness the
first blow said, hands off, and then immediately struck witness. Witness said his timber land
and the defendant’s joined. The defendant by his counsel on cross-examination, asked the witness
if he had not some two or three weeks before choked the defendant about the same stick of
timber ; to which questjon the State’s Attoruey objected. The Court sustained the objection and
refused to permit the witness to answer the question; to which said ruling of the Court the
defendant then and there excepted. The witness further said that George Lee, Patterson Brown,

and another man called crazy John, \ierc present during said difficulty and assault about which

he had testified, and therecupon the tates Attorney rested his cause. The defendant by his

r counsel then moved the Court to require the State’s Attorney to place upon the stand as witnesses,

George Lee, Patterson Brown, and others whose names were on the back of the indictment as
witnesses for the people, and who are now present in Court, in order that the defendant might
cross-examine them as witnesses ; but the Court over-ruled said motion, and refused to require the
State’s Attorney so to do; to which the said ruling of the Court, the defendant then and there
excepted.

The defendant then called George Lee, a witness whose name was on the back of the indictment as
a witness for the people, who testified that he was the souof the defendant, and was present at the
time spoken of by Thomas Horton, That Mr. ITorton charged his father with stealing his timber,

and that his father denied it, that Mr, Horton told his father that if' he ever took another stick of




timber off of his land, he would beat him to death with some of it, and at the same time grabbed

his father by the right cheek, and witness saw the blood run down his father’s cheek, and that his
father then pushed Mr. Horton with a pine board, but not in the side, but in the face, and that
Mr. Horton again made at his father and he pushed Mr. Horton again in the face, with the same
board; that he was about five feet off from Mr. Horton when this occurred ; that his father then
run, and Mr. Horton after him, and that he seized hold of Mr. Horton’s coat tail and he fell over
a rail, and his father got away.—That he requested Mr. Horton to leave, and that he did 80 ; that he
heard the report of a gun, but saw no one fire ; that the ground in the direction Mr. Horton left
was descending from the house and stable. Witness further said, upon cross-examination, that
had never since had any conversation with his father about the difficulty, nor had his father and he
ever had one word about what he could or would swear to; all his father had ever said to him
was after the subpena had been served upon him by the People, and all his father then said was
that he would have to go to Court. The boy further stated that he had lived with his father ever
since the said difficulty with Iorton occurred, living in the same house with his father all the
tine,

The defendant then called Patterson Brown, as a witness, whose name was also on the back
of the indictment as a witness for the People. e stated that he was a tenant of the defendant;
that he had the stable rented where the difficalty occurred ; that he was present when Mr. Horton
first came into the stable. [Horton bid Lee the time of day, and then’ they commenced joking
each other. Witness then stepped away a few moments; when he returned high words were
passing. Horton told Lee that it he ever took another stick of timber off of his land he would
beat him to death with it, and at the same time grabbed for Lee's face. Lee then struck Horton
with a piece of board, but witness could not see just where, as he was just behind Horton, but
knows that Horton must have been struck, as he fell hack against him ; that at the same time he saw
that Lee’s face was bloody, as though it had been scratched. Ilorton made at Lee again, and
Lee punched ITorton in the tace with a pine board. e saw this blow strike Horton in the face;
he did not see where the other blow of delendant took ceftect, but this one he did. 1lorton
staggered back, but again made at Lee. Lee run, Horton pursued. Lee’s boy canght hold of
Horton’s coat tail and he fell over a rail, and ILee escaped.  Lee’s boy then told Horton he had
better leave ; Horton started to leave; witness heard two reports of guns; he did not know how
far oft’ Horton had got when the first report was heard. IIorton was about twenty-five rods from
the stable, in a south-west direction, when the second report was heard. From where Lee was
supposed to be at the house, was east of the stable, still further off. From the house to where
ITorton was when the second repm:t; was heard, was a descent of some twenty-five feel, and i
picket fence between the house and where [Torton was. Witness further said that the board with
which Lee struck Horton was not broke to pieces, in his opinion, and if it was broken to pieces
he thinks he would have known it, as he remained in the stable after the parties had left, and
picked up all the boards there, and every thing else that would have been likely to get under his
horses’ feet and hurt them, and that there were no pieces of boards there, that he saw; and he
nailed on the boards on the stable. The witness further stated : that he knew the log about which Ml'_
[orton testified, was cut by the witness on the land of the defendant, by the marked trees to designate
the lines of defendant’s land, and by what the defendant and others had told him was the line ;
that he had, though, no personal knowledge of the lines himself. This witness also stated that
after the first report of the gun, and before the second report, [Torton hoisted his coat tail and
turned his butt towards the defendant, and said, fire at that.

The defence then called as a witness, Miss Brown, who testified that she was living at the
time of this difficulty with her brother, at the house of M, Lee, her brother occupied the same as
a tenant of Mr. Lee,—that she did not see who fired the first gun,—but it was from the house, she
saw Mr. Lee fire the second gun,—he held it straight out when he fired,—he appeared to hold it
level when he fired.

The above was all the testimony in the case. The Court, at the instance of the State’s

Attorney, gave the following Instructions to the Jury, for the People :
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1st—The Jury are instructed for the People, that if they believe, from the evidence, that the
defendant within the County of Bureau, in the month of November, 1859, assanlted and struck
Thomas Horton with a picce of fence board, and that such piece of fence board was a deadly
weapon, with intent to inflict a bodily injury upon said Thomas Horton, and that the circumstances
of such assault showed a wicked and abandoned heart, upon the part of defendant, or if the
defendant made such assault without any considerable cause or provocation, then the Jury will
find defendant guilty.

2d—If the Jury believe that defendant assaulted Thomas Horton in manner and form as
charged in the indictment, with a gun, and that such gun was a deadly weapon, and that such
assault showed an abandoned and malignant heart, upon the part of the defendant, or that no
considerable cause or provocation existed for such assault, then the Jury will find the defendant
guilty.

8d—The mere speaking of words, however opprobrious or insulting, are no justification for
an assault.

4th—The Court fixes the degree of punishment in this case; the Jury will therefore simply say
by their verdict, Guilty or Not Guilty.

To the giving of which the defendant objected, at the time they were so given. Bug the Court
over-ruled the defendant’s objections, and gave the same to the Jury. To which the defendant

then and there excepted. The defendant then asked the Court to give the following instructions

to the Jury :

Tax PEOPLE,
V8.
CuARLEs LEE.

The Cowrt instructs the Jury for the Defendant:

1st—That in order to convict the defendant, the Jury must be satisfied that the defendant made
an assault upon the said Thomax Horton with a deadly weapon, with the intent to inflict upon
him a serious bodily injury, without any considerable provocation on the part of the party
alleged to have been assaulted ; or where all the circumstances show an abandoned and malignant
heart.

2d—If the Jury have any reasonable doubt about the board or boards with which it is alleged
the defendant struck the prosccuting witness, being a deadly weapon, they should find the
defendant not guilty on that charge, for that reason alone.

3d—That a deadly weapon ix an instrument likely to produce death, as used by the defendant

in the manner charged.

4th—That it the prosecutor made ‘the first assault, or attempted to make an assault upon the
defendant, and the defendant under such provocation, immediately assaulted the plaintiff; the
detendant is not guilty, as charged in the indictment, though defendant used more torce than was
necessary for his self-detence.

5th—That under this charge, the People must have proved that the circumstances uander which

the alleced assault was m ade was such, that if death had ensuned, the crime would have been
< S

murder on the part of the defendant, and if only manslaughter it death had ensued, then the

defendant must be acquitted on this indictment.
6th—That if the firing of the gun by the defendant was such that it did not clearly appear the

defendant intended to actually shoot the prosecutor, then the Jury should not regard that part

of the case.

It is assigned for error:

18t—That the Court erred in refusing to permit witness Horton to state whether he had not
shortly before, choked the defendant about the same matter.

2d—That the Court erred in not requiring the State’s Att’y to put on the stand the People’s
witnesses whose names were on the back of the indictment, so as to give the defendant the right
of cross-examination.

3d—That the Court erred in giving People’s 1st and 2d instructions.

4th—That the Court erred in refusing Defendant’s 4th and 5th instructions.




5th—That the Court erred in refusing the defendant a new trial ; the verdict being against the
evidence and the law.
POINTS AND AUTHORITIES:
It was proper that Horton should have been permitted to have stated whether he had not just
Page before choked the defendant about this timber, because if so, the defendant had good reason to
expect violence from Horton on this occasion, from his demonstrations, and justified the defendant
in promptly resorting to force to repel the attack.

The first count of the indictment is for making an assault with a fence board, where the
circumstances showed a wicked and abandoned heart. The 2d is for making an assault with a
gun, where no considerable provocation appeared.

People’s 1st instruction is wrong because by it the Jury are told that it is sufficient if the
assault with the board was made under such circumstances as showed a wicked and an aban-
doned heart, or ¢f no considerable provocation appeared.

The People’s 2nd instruction is wrong because the Jury are told by it that it is sufficient if the
circumstances were such that no considerable provocation appeared, or if they showed an aban-
doned and wicked heart.

Defendant’s 4th instruction should have been given: If Horton made an assault or attempted
it, and the defendant under the provocation made the assaults charged, the defendant, though not
Justified entirely, the grade of the offence was reduced to common assault and battery,
because this Indictment is for committing the assault under such circumstances as would imply
malice the same as in assaults to murder—and there an assault made under the provocation of an
assault and battery, or attempted assault and battery upon the defendant, reduces the crime to

common assault and battery.—IHopkinson vs. People 18. Ill. 264.

Paga Defendant’s 5th instruction should have been given: Because the circumstances from which
malice could be implied under this indictment, is the same as in case of murder.—Sec. 24 of chap,

30 of Revised Statutes, entitled Criminal Jurisprudence,

The verdict was clearly against the law and evidence. The evidence showed the defendant was

not guilty, and the Court should have given a new trial.

PETERS & WINSLOW, Att’ys for Lz,




The Conrt cave ist, 2d, 3d, «and sth of defendant’s instructions, Hut refused to aive defendant’s
4:h and 5th insfructionsé to which said refusal of the Court to give the said £th and 3th in<te-
tions, the defendant then and there excepted.  The Jury retired, and under the instructions of
the Court and the testimony, found the defendant guilty, as charged in the indietnent. Tl

defendant moved the Court for a new trial, for' the reason that said verdict was contrary to law

[
Lt

and evidence, and for the reason that the Court had given wrong instructions to the Jury, on

part of the People, and had refused legal instructions asked for Ly the defendant. But the Cowg

aver-ruied the motion for a new trial made by the defendant ; to whieh the said defendant thep

and there excepted.

The Court then passed Judgment on the Defendant, that hie pay a fine of One uldred Dollars
and be imprisoped in the County Jail for lln'cé months, and until the fine :m;l costs were paid;
to which said decision of the Court the defendant then and there excepted, and prayed the Conry
to sign and seal this his Lill of exceptions, and make the same a part of the l'('culd{ which was
dang gecordingly.

M. E. IOLLISTER,

dudge of the 9th Judicial Cireuit.of Iiinojg.,
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Supreme Cowet, of the State of Finois, !
5)
: APRIL TERM, A. D. 1861. )

CHARLES LEE ,
VS. Error to the Circuit Court of Bureau County.

THE PEOPLE. 4
The Plaintiff in Error was indicted and convicted in the Court below of an assault with a dead-
ly weapon.
The Plaintiff in Error plead not guilty to the indictment which is as follows, to-wit :

State of Illinois, Bureau County, ss:
Of the December Torm of the Circult Court of said County, in the year of our Lord ono thousand eight hundred and fifty-nine.

The Grand Jurors, chosen, selected and sworn, in and for said County of Bureau, in the name
and by the authority of the People of the State of Illinois, upon their oathis present: That Charles
Lee, late of said county, ou the first day of November in the year of our Lord, one thousand eight
hundred and fifty-nine, and within the County aforesaid, in and upon one Thomas Ilorton, in the
peace of said People, then and there being, did make an assault, with the intent to inflict upon
said Thomas Horton a bodily injury; and him the said Thomas Ilorton, then and there, with a
piece of a fence board, said piece of fence board being then and there a deadly weapon, did
beat, bruise, wound and ill-treat, so that his life was greatly despaired of, and other wrongs then
and there did to him the said Thomas [lorton, and that the circumstances attending said assault
showed a wicked and abandoned heart upon the part of him, the said Cnarles Lee.  Contrary to
the form of the Statute in such cases made and provided, and against the punée and dignity of’
the same People of the State of Illinois. And the Jurors aforesaid, upon their oaths aforesaid, in
the name and by the authority of the People aforesaid, do further present: That Charles Lee,
late of said County, on the first day of November, in the vear of our Lord one thousand eight
hundred and fifty-nine, at and within the County aloresaid, in and upon one Thomas ITorton,
then and there being in the peace of God and said People, did make an assault, with a Guw
with the intent to inflict upon him, the said Thomas [Torton, a hodily injury, the said Gun bLeing
then and there a deadly weapon ; arrd hin, the said Thomas Horton, then and there did beat, wound
and ill-treat, and then and there the Gun aforesaid, did shoot at said Thomas Horton, with intent
to inflict upon him serious bodily injury; there then and. there appearing no considerable cause or
provocation for said assault, contrary to the form of the Statute in such case made and provided,
and against the peace and dignity of the same People of the State of Illinois.

W. BUSHNELL, State’s Attorney, Ninth Circuit.

There appears on the back of the Indictment the following :

ASA BARNEY,

vs.
with a deadly weapon. Foreman.

Tue ProrLe, &c. Indictment for an assauwlt ( A True Bill.
b b "
Cnarres Leg,

WirNEsses, 2 THOMAS HORTON,
; JAMES AIKEN,
ELI HORTON,
GEO. LEE,
PATTERSON BROWN.

Filed Dec. 20, 1859. E. M. FISHER, Clerk.
W. BUSHNELIL, St’s Atty, 9th Circuit.
The defendant, on the 19th Sept., 1860, filed in the Court below the following bill of

exceptions, to-wit :

Indict. for Assault to conumnit
bodily injury. September Term, A. D., 1860.

s,
Cuarres L.
Be it remembered upon the trial of this cause, that the people, to sustain the issue on their

Tue ProrLE, &c.,g £ Circuit Court, Bureau couuty, Jllinois,

part, called Thomas Horton as a witness, who testified that his name was Thomas Horton, that in
November, A: D., 1859, within the said county, the defendant, Charles Lee, committed an assault
apon said witness,—that he went to the house of the defendant to collect some school tax of the
defendant and his tenants,—that the defendant was in his stable to work near to his, defendant’s,

house, that in going from the house to the stable he saw a bur oak log which he was certain was
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cut from the premises of the witness,—that he went into the stable where the defendant was at
work digging a hole. Ile asked the defendant what that was for, he said to bury all the damned
Dutch in.  Witness said that he could not mean him as he was not Duteh.  Witness then ashked
detendant where he had got that log of wood. Defendant replied, in Black Walnut Grove,
Witness said that defendant had got it on his land, to which defendant replied that he miuly
recompense the best way he could. Witness then said that he had got that off his land, and i
he told him now, as he had before, that it he ever knew of his cutting any timber off’ of
lands, he would beat him with some of' it so that he could not get it away, and that therceupon
the defendant picked up a dry pine board, three feet long, six inches wide, and one inch thick,
and struck witness upon his side so as to break two of his ribs, and broke the board to picces,
which knocked the witness senseless and up against the horses, though he did not fall, and that
before the witness recovered from his partial fall, the defendant gigged or punched the witness in
the face with another piece of board five feet long, of the same breadth and thickness, knocking
him down, and making his mouth and nose bleed considerable ; and after the second blow, the
witness made at the defendant,—defendant run, and witness after him to lick the defendant ;
defendant got out of the stable, and witness in attempting to follow him, defendant’s son
George caught hold of his, witness’ coat tail, and he fell down over a rail, and defendant escaped ;
witness did not follow him farther, as he knew defendant would get into soime of his hiding places
where witness could not find him ; — that defendant’s son George then came to the witness and
brought him his hat and besought him to leave,—that witness then started to leave, and had not
proceeded far in a south-western direction from the house and barn ot the defendant, when he
heard the report of a gun—that he did not see the defendant fire the gan, but it came from the
direction of the defendant; he did not know that the gun was fired to hit him,—that he was not
hit.  Witness then turned around and saw defendant, who told him to leave; that he, witness,
was leaving, and got some sixty steps when the defendant fired; the gun was a shot-gun, and
loaded with shot, and the shot went over his head and all around him, and some of the shot fell
at his feet, but none struack him; that the gronnd was descending from where he stood to where
the defendant was standing ; that the witness then left.  Witness said further, that he did not
know of the defendant ever betore having taken any of his timber; that he had not had any
difficulty with the defendant; that betore defendant made the first assault upon the witness, he
had not struck or grabbed the defendant, nor oftered to do so; that he might have thrown out his
hands towards the defendant while talking; that he was in the habit of throwing out his hands
when talking, and if he threw out his hands towards defendant before defendant struck him, it
was with no intention of striking defendant; that defendant the first time he struck witness the
first blow said, hands off, and then imnmediately struck witness. Witness said his timber land
and the defendant’s joined.” The defendant by his counsel on cross-examination, asked the witness
if he had not some two or three weeks before choked the defendant about the same stick of
timber; to which question the State’s Attoruey objected. The Court sustained the objection and
refused to permit the witness to answer the question; to which said ruling of the Court the
defendant then and there excepted. The witness further said that George Lee, Patterson Brown,
and another man called crazy John, were present during said difficulty and assault about which
he had testified, and thereupon the State’s Attorney rested his canse. The defendant by his
counsel then moved the Court to require the State’s Attorney to place upon the stand as witnesses,
George Lee, Patterson Brown, and others whose names were on the back of the indictment as
witnesses for the people, and who are now present in Court, in order that the defendant might
cross-examine them as witnesses ; but the Court over-ruled said motion, and refused to require the
State’s Attorney so to do; to which the said ruling of the Court, the defendant then and there
excepted.

The defendant then called George Lee, a witness whose name was on the back of the indictment as
a witness for the people, who testified that he was the sonof the defendant, and was present at the
time spoken of by Thomas Horton. That Mr. Ilorton charged his father with stealing his timber,

and that his father denied it, that Mr. Horton told his father that if he ever took another stick of




Page

Page

Page

Page

Page

Page

Page

Page

timber oft of his land, he would beat him to death with some of it, and at the same time grabbed
his father by the right cheek, and witness saw the blood run down his father’s cheek, and that his
father then pushed Mr. Iorton with a pine board, but not in the side, but in the face, and that
M. Horton again made at his father and he pushed Mr. Horton again in the face with the same
board ; that he was about five feet off from Mr, Horton when this oceurred ; that his father, then
run, and Mr. Horton after him, and that he seized hold of Mr. Horton’s coat tail and he fell over
a rail, and his father got away.—That he requested Mr. Horton to leave, and that he did so ; that he
heard the report of a gun, but saw no one fire ; that the ground in the direction Mr. Horton left
was descending from the house and stable. Witness further said, upon cross-examination, that
had never since had any conversation with lis father about the difficulty, nor had his father and he
ever had one word about what he counld or would swear to; all his father had ever said to him
was after the subpeena had been served upon him by the Pecople, and all his father then said was
that he would have to go to Court. The boy further stated that he had lived with his father ever
since the said difliculty with Iorton occurred, living in the same house with his father all the
time.

The defendant then called Patterson Brown, as a witness, whose name was also ou the back
of the indictment as a witness for the People. He stated that he was a tenant of the defendant ;
that he had the stable rented where the difficulty occurred ; that he was present when Mr.. Horton
first came into the stable. Horton bLid Lee the time of day, and then they commenced joking
each other. Witness then stepped away a few moments ; when he returned high words were
passing. Iorton told Lee that if he ever took another stick of timber off of his land he would
beat him to death with it, and at the same time grabbed for Lee’s face. Lee then struck Horton
with a piece of board, but witness could not see Jjust where, as he was just behind Horton, but
knows that Horton must have been struck, as he fell back against him ; that at the same time he saw
that Lee’s face was bloody, as though it had been scratched. llorton made at Lee again, and
Lee punched Horton in the face with a pine board. He saw this blow strike Horton in the face ;
he did not see wlere the other blow of defendant took effect, but this one he did. ILlorton
staggered back, but again made at Lee. Lece run, Horton pursued. Lee’s boy caught hold of
Horton’s coat tail and he fell over a rail, and Lee escaped.  Lee’s boy then told Horton he had
better leave ; Horton started to leave; witness heard two reports of guns ; he did not know how
far off’ Horton had got when the first report was heard. Ilorton was about twenty-five rods from
the stable, in a south-west dircction, when the second report was heard. From where Lee was
supposed to be at the house, was east of the stable, still further off,. From the house to where
ITorton was when the second report was heard, was a descent of some twenty-five feel, and a
picket fence between the house and where [Torton was. Witness further said that the board with
which Lee struck Horton was not broke to pieces, in his opinion, and if it was broken to pieces
he thinks he would have known it, as he remained in the stable after the parties had left, and
picked np all the boards there, and every thing else that would have been likely to get under his
horses’ feet and hurt them, and that there were no pieces of boards there, that he saw; and he
nailed on the boards on the stable. The witness further stated : that he knew the log about which Mr
Horton testified, was cut by the witness on the land of the defendant, by the marked trees to designate
the lines of defendant’s land, and by what the defendant and others had told him was the line ;
that he had, though, no personal knowledge of the lines himself. This witness also stated that
after the first report of' the gnn, and before the second report, {Iorton hoisted his coat tail and
turned his butt towards the defendant, and said, fire at that.

The defence then called as a witness, Miss Brown, who testified that she was living at the
time of this dificulty with her brother, at the house of Mr. Lee, hor brother occupied the same as
a tenant of Mr. Lee,—that she did not see who fired the first gun,—but it was from the house, she
saw Mr. Lee fire the second gun,—he held it straight out when he fired,—he appeared to hold it
level when he fired.

The above was all the testimony in the case. The Court, at the instance of the State’s

Attorney, gave the following Instructions to the Jury, for the People :




Given,

Page

Given,

Page
Given.

Gliven,

Page

Given.

Page

Given.

Glven,

Refused.

Page

Refused.

Glven.

Page

Page

@
. .

1st—The Jury are instructed for the People, that if they believe, from the evidence, that the
defendant within the County of Bureau, in the month of Noyember, 1859, assaulted and struck
Thomas Horton with a piece of fence board, and that such piece of fence board was a deadly
weapon, with intent to inflict a bodily injury upon said Thomas Horton, and that the circumstances
of’ such assault showed a wicked and abandoned heart, upon the part of defendant, or if the
defendant made such assault without any considerable cause or provocation, then the Jury will
find defendant guilty.

2d—If the Jury believe that defendant assaulted Thomas Horton in manner and form as
charged in the indictment, with a gun, and that such gun was a deadly weapon, and that such
assault showed an abandoned and malignant heart, upon the part of the defendant, or that no
considerable cause or provocation existed for such assault, then the Jury will find the defendant
guilty.

8d—The mere speaking of words, however opprobrious or insulting, are no justification for
an assault,

4th—The Court fixes the degree of punishment in this case ; the Jury will therefore simply say
by their verdict, Guilty or Not Guilty.

To the giving of which the defendant objected, at the time they were so given. But the Court
over-ruled the defendant's objections, and gave the same to the Jury. To which the defendant
then and there excepted. The defendant then asked the Court to give the following instructions
to the Jury :

Tnx PeorLE,
vs. The Court instructs the Jury for the Defendant:
CuarLES LEE:

1st—That in order to convict the defendant, the Jury must be satisfied that the defendant made
an assault upon the said Thomax Horton with a deadly weapon, with the intent to inflict upon
him a serious bodily injury, without any cousiderable provocation on the part of the party
alleged to have been assaulted ; or where all the circumstances show an abandoned and malignant
heart.

2d—If the Jury have any reasonable doubt about the board or boards with which it is alleged
the defendant struck the prosecuting witness, being a deadly weapon, they should find the
defendant not guilty on that charge, for that reason alone.

3d—That a deadly weapon is an instrument likely to produce death, as used by the defendant
in the manner charged.

4th—That it the prosecutor made the first assault, or attempted to make an assault upon the
defendant, and the defendant under such provocation, immediately assaulted the plaintiff, the
defcndant is not guilty, as charged in the indictment, though defendant used more force than was
necessary for his self-defence.

5th—That under this charge, the People must have proved that the circumstances under which
the alleged assault was made was such, that if death had ensued, the crime would have been
murder on the part of the defendant, and if only manslaughter if death had ensued, then the
defendant must be acquitted on this indictnent.

6th—That if the firing of the gun by the defendant was such that it did not clearly appear the
defendant intended to actually shoot the prosecutor, then the Jury should not regard that part
of the case.

It is assigned for error:

1st—That the Court erred in refusing to permit witness Horton to state whether he had not
shortly before, choked the defendant about the same matter.

2d—That the Court erred in not requiring the State’s Att’y to put on the stand the People’s
witnesses whose names were on the back of the indictment, so as to give the defendant the right
of cross-examination.

3d—That the Court erred in giving People’s 1st and 2d instructions.

4th—That the Court erred in refusing Defendant’s 4th and 5th instruotions.
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5th—That the Court erred in refusing the defendant a new trial; the verdict being against the
evidence and the law.

POINTS AND AUTHORITIES:

It was proper that Horton should have been permitted to have stated whether he had not just
before choked the defendant about this timber, because if so, the defendant had good reason to
expect violence from Horton on this occasion, from his demonstrations, and justified the defendant
in promptly resorting to force to repel the attack.

The first count. of the indictment is for making an assault with a fence board, where the
circumstances showed a wicked and abandoned heart. The 2d is for making an assault with 2
gun, where no considerable provocation appeared. _

People’s 1st instruction ‘is' wrong because by it the Jury. arve told that it is sufficient if the
assault with the board was made under such circumstances as showed a wicked and an aban-
doned heart, or if no considerable provocation appeared.

The People’s 2nd instruction is wrong because the Jury are told by it that it is sufficient if the
circumstances were such that no considerable provocation appeared, or if they showed an aban-
doned and wicked heart.

Defendaut’s 4th instruction should have been given: If Horton made an assault or atlempted
it, and the defendant under the provocation made the assaults charged, the defendant, though not
justified entirely, the grade of the offence was reduced to common assault and battery,
because this Indictment is for committing the assault under such circumstances as would imply
malice the same as in assaulls to murder—and there an assault made under the provocation of an
assault and battery, or attempted assault and battery upon the defendant, reduces the crime to

common assault and battery.—I[Topkinson »s. People 18. Ill. 264,

Defendant’s 5th instruction should have been given: Because the circumstances from which
malice could be implied under this indictment, is the same as in case of murder.—Sec. 24 of chap,

30 of Revised Statutes, entitled Criminal Jurisprudence.

The verdict was clearly against the law and evidence. The evidence showed the defendant was
not guilty, and the Court should have given a new trial.

PETERS & WINSLOW, Att'ys for Lgx.
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