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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

THE CHICAGO, BURLINGTON )
& QUINCY RAILRUAD CO.,
Appeal from

8.
RODERICK B, FRARY, TREAS- { Lasalle County Circuit Court.
URER & EX-OFFICIO COLLEC-
TOR of the COUNTY of BUREAU.

This was an application for an injunction made by appellants to en-
. join the colleetion of a portion of the tax claimed to have been levied
against it in the county of Bureau,

Bl Bill alledges,

That the C. B. & Q R. R. Co. are an incorporated company &c. That
said road was fully equipped and in operation from Chicago to Galesburgh.
That it passed through said Bureau County that said county was under
township organization. That a list of the taxable property of said road
and the valuation thereof in the manner required by law was filed in the
Office of the county clerk of said county, on the 21st of April, 1857, a
copy of which was annexed to said bill and marked ¢ A.”

»11 Exhibit marked “ A" sets forth that total length of wain track of
said company in snid State is 728,640 feet. The total value of rolling
stock $503.575. That the length of main track in said county wu:.
214,955 feet and the share of rolling stock which said county was enti-
tled to nssess was $148,555 40 ; and that the county of Bureau was
entitled to assess on

LTSN T T HRCN el L S L L 85,187 06
2d, Fixed and Stationary Personal property.---.—.-._____ 219,545 00
3d, Other personal PO e O e AN S 1’ 200 00
4th, Pro Rata Moveable Property. ... ... ______ 148,555 40

Total in the county of Buveaw, .- __________ $374,587 40

v-1  Schedule A" of said exhibit * A sets forth a description of ecach
of the several tracts of land owned by said railroad company in said

county, and the valuation thereof, amounting in all to the sum of

$5,187 06.
20 Schedule “B " of said exhibit “A ™ sets forth the length of the main
track and the several side tracks of said road in said county, and the
total valuation thercof, which was $219,545,
s Qehedule “C™ of said exhibit © A" sets forth the personal property
of said road in said county, and the total value thereof, which we.

,\:) §1,300 00,

Schedule “ D7 of sald exhibit “ A" sets forth a deseription of the

as




entire movable property of said road and the valuation thereof, which
was the sum of $503,575.

m2.  The recapitulation in said exhibit “ A sets forth the several items of
the property of said road in each of the towns of said county and the
valuation thereof.

®.p.2  That a meeting of the board of supervisors of said county, held Sept.
1857, a committee of said board appointed to examine and report on tha
the assessments of railroads in said county, on the 19th of September
1857, made their report, a copy of which was annexed to said bill, mark-
ed “B,”" which said report was received and adopted by said board.

»- % Said report sets forth that said comnmittee had examined the lists filed

by the said company, and recommended that the assessment on the fixed
and stationary personal property of said road should be inereased 40 per
cent. 'That the assessment on the other personal property of said road
should be increased 40 per cent. That the assessment of the pro rata
moveable property of said road be increased 40 per cent.

RB.p2  Suid bill further sets forth, thut on the 19th day of September, 1857,
the said board adopted a resolution, that the elerk of said board be
authorized to raise the assessments on propevty of the several ruilroads,
having rouds running through said county, in accordance with the report
of the Committee aforesaild, us udopted September, 19th 1857, 8aid bill
further_sets, forth, that at n meeting of sail board of supervisors, held on
the Sth of Septomber

r, 1857. T'he said board reconsidered their action
aforesaid, ind referred the matter to a committee of said board, which
commitiee made theiv report on the 9th duy of December, 1857, which
rel;ort wns annexed to h&iil marked exhibit * C.""

R.n10  Said report sets forth, among other things, that the entire assessment
made by said board at its last session, on the property of the C. B. &. Q.
R. R. Co., was $532,188 06, and recommended that the valuation of the
fixed and stationavy personal property, of the other personal property
and of the pro rata and movable property of the said railroad company,
in the county of Burcau, as listed by them, April 1Tth, 1857, and filed
with the elerk of suid boad, be raised 40 per cent.

o, Said bill further sets torth, that on the said 9th day of December, 1857,
said hoard adopted a vesolution that the clerk of said board be authorized
to incrense the nssessment on the property of the several railroad compa
nies having roads ranning through said county, in accordance with the reso-
Jution passed by said board, December eh, 1857, and that the assessment
so raised be the assessment levied on the property of the several railroad
compunies.

The bill further sets forth, that said complainants are the owners of
veal estate in said county, valued at $5187 06. That the value of their
main side tracks denominated by the revenue laws, fixed and stationary
personal property, was in said county, £219,645. That the value of their
other personal property in said county, was the sum of $1,300, and the
pro rata of their moveable property, so denominated by suid revenue
lnws, in said county, was S148,555 40, making an aggregate of §374-,
587 406, as appears by the list herein before mentioned.

And that the assessment and valuation of their said property, for tax-
ation in said county, for the year 1857, is as aforesaid, and that by being
inereased 40 per cent. in accordance with the resolutions of said board,
their personal property, fixed and stationary personal property, and pn;
rata movable property stands assessed on the tax books of said county
at §517,160 40,

-~ i s I L e g T
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-4 The bill further shows that the property of said rail road company
was s0 assessed by said board and the taxes extended thereon upon the basis
of said inereased valuation, without the knowledge of said complainant
and without any notice whatever, to it, or its officers by said board or the
clerk thereof, of such increased valuation, although it was legally entitled
to the sume. And that no notice whatever of such alteration and en-
hancement in the valuation or assessment of said complainants taxable
property, in said county, was ever, either before or since, said alteration
given by said board or the clerk thereof, to said complainant or any
of its officers or agents. And that said list filed by said complainant as
aforesaid contained a full and correet description of all the property of
suid complainant in said county. That said alteration and enhanced
valuation was unjust, and inequitable and the levy of taxes against said
complainants property, upon the basis thereof, was illegal on account of
the want of notice to said complainant.

‘

-5 That the taxes charged and assessed ugainst snid complainant in said
county for the ycar 1857, werc by means thercof unlawfully increased
from about the sum of $5,930 57 to about the sum of $8,282 16, making
the amount of taxcs illegally charged against said complainant about the
sum of $2,351 £9.

The bill further shows that the taxes were not then paid, that Roderick
B, Frary was Treasurer and Ex-officio Collector of said County ; that all
lawful taxes due from suid comptainant to said counry were puyable to said
Frary, that said Frary was threatening to collect the entire amount of

5 gaid 88,282 16, and was threatening to levy on the property of the com-

plainant and sell the sume to make the full amount aforesaid. That said

complainant was reaudy to piy the full amount of tuxes legally assessed

against them in suid county, which was about ths sum of $5,930 57.

That said Treasurer and Collector demanded the whole nmount of taxes,

illegally assessed as aforesiid, and refused to receive that portion that

was legal and just in full payment of taxes charged against complainant.

That the eollection of such illegal taxes by levy and sale of the property

of complainunt, would work ivreparable injury to complainant. fveccn. £oge

The bill then prays. that said Frary be made party defendant to the
same and summoned to answer without oath, that he may be enjoined from
levying, distraining, or selling the property of the complainant for such
illegal taxes and from collecting from compluinant more than the sum of
$5,930 5T from cymplainant, for taxes of the year 1857, That said
illegal assessments and taxes be annulled und set aside; That said com-
plainant be allowed to pay said lawful taxes in full discharge of all the
taxes now charged against complainant, and that a perpetual injunction
be awarded forever prohibiting the collection of so much of the taxes
charged against the complainant as shall be found to be illegally
assessed.

%8 Qrder for an injuction endorsed upon said bill by J. D. Caton, Chief
Justice of Ill, in accordance with the prayer thereof.

2323 Affidavit of John Van Nortwick, who deposes that he is President of
the G, B. & Q. R. R. Co., complainant in said bill; that he has been for
more than o year; that neither deponent nor said corporation nor any
of its officers or agents, were, to the kunowledge or belief of deponent,
ever notified of any alteration in the list or valuation of the property of
complainant, filed as aforesaid, cither from the clerk or bourd of super-
visors, or any person on their hehalf, that deponent never heard of said
alteration until after the taxts were assessed and extended thereon, and
until after the same were in the hands of said treasurer for cellection.

(L FCRILY
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P2 Precipee for injuction.
Injunction bond.
P % Summons to said defendant and return of service therecon.
- 2. Writ of injunction and endorsement of service thercon.
pe 20,

e A0,

Auswer defendant admits, that said complainant was a corporation &e.

That they have a railroud in said county ; that they filed the list mention-
tioned and described in said bill; but denied that said list contained a
full, true and correct, valuation of the property of said railroad company
in said county. =That exhibit “ A" isa full and true copy of the same.

Answer further sets forth that the statements of said bill, setting forth
the action of said board of supervisors, at their Septemher session, 1857,
in relation to said list were true, and that the stutements in said bill in
regard to the action of said board at their December session, 1857, on
said list were substantially true, but insists that the allegations of said
bill touching said December session are not mwaterinl for the reason that
the valaation of the property of the complainant were not increased at
said session, over und above the additional 40 per cent. imposed by said
board at their previous September session.

Answer admits that complainants were the owners of real estate de-
seribed in said lists valued therein at $5,187 06. That said lists also set
forth the fixed and stationary personal property. The other personal
property, and the pro rata moveable property as alleged in said bill,
Answer alleges.onght of right to have been inercased to the extent the
Supervisors did increase it.

Answer denies that the final action of snid boaid was to incrense the
valuation of the property of the said compluinunt (excepting real proper-
ty) in the sum of forty per cent., denies that said property now stands
assessed on the tax book of suid county at the sum of $517,160 36.
Answer further admits that at the September session of snid board, the
valuation of the preperty of said complainant (except real property,) filed
as aforesaid, was increased by said board to the extent of forty per
cent., as alleged in said bill; but alleges that the said board, at the
December session neither changed nor in anywise altered the valuation
of the property of complainant, ns the same at that time stood ; but that
it vemained at the same rate of valuation at which it had been éqna]ized
by snid board at said September session.

Answer alleges that at a subsequent session of said board held in June,

- A. D., 1858, the said compluinant by Hawkins, their agent, appeared

before said board and presented a petition praying that they be relieved
from the payment of the tax on said additional forty per cent., that said
petition was received and referred to the committee on finance of said
board ; that said Huwkins and Milo Kendali, Esq., attorney for complain-
ant in Burean county, met and conferred with said committee, that said
committee reported in favor of reducing the said inereased valuation in
the sum of $16,625, which said report was received by said board on the
11th day of June aforesaid, and then adopted, that on said day said
bonrd made an order instructing respondent, as county treasurer, to abate
the taxes against complainunt upon said swm of $16,525, and that there-
upon the clerk of said board made the necessary pro rata reduction upon
the tax list ngainst complainants and delivered such list so reduced to
respondent, and which said list so reduced, is the list now standing en-
joined by process of this court, and is the only list of taxes against com-
plainant which respondent ever threatened to levy by distress of the
goods of complainant.

h e L L S I e e e e e e o
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Answer further denies that complainant did not have notice of said
1 increased valuation, and alleges that complainant had the notice requir-
ed by law, as follows :

# ¥ J. V. Thompson, clerk of said board, during and after said September
sesgion, published a notice of said increase, in two newspapers in said
county, and also sent a notice of the same to complainant by mail, the
said notice being signed by him and directed to the treasurer of said
company, that said notice was sent within o month after said September
session.

Answer further sets up that about the time of the S’cptembor session,
and before December session. said clerk placed in the hands of Milo
Kendall, Esq., attorney for said railroad company, the original report of
said committee of said board, and explained to him' the contents &e., and
stated to him the action of said hoard,

d-3 - Answer further sets up that railroad company waived their right to

notice, by the appearance of their agent, Hawkins, as aforesaid.

7% Answer further sets up that complainant is not entitled to notice in the

premises, that said action was duly recorded in convenient books of re-
cord in the office of said clerk us required by law.

Answer further sets up that complainant has a complete remedy at law
by appeaving before' said board or a subsequent one, and exercised and
pursued the same and obtained a reduction of $16,525. Further that
suid board have full power over the matter, that notice is not required by
law : that the giving of such notice is a mere favor.

That at the June session of suid board, said board withdrew from this

: respondent, the list filed by complainant and raised forty per cent. as
aforesaid and reduced the same in the sum' of 816,525, and upon such
A »~duced list, und the taxes thereon is the only one ever in the hands of
| this vespondent upon which he threatened to levy and distrain' the goods
of complainant.

Admits that respondent is treasurer and collector, that he was about
to collect said taxes on said reduced list, that he has received from com-
plainant §5,930 57 upon account of same, that there is yet due $2,089 34
and not $2,351 59 as alleged in the bill,

(Signed) R. B: FRARY.
And sworn to.

"3 Exhibit A, referred to in said answer sets forth the petition of the

Railroad company, by Hawkins, their agent, to said board of supervisors,

at their June session, 1858, which petition’ set forth that, whereas, the

said complainant had filed his list as aforesaid, that the same had been

raised 40 per cent, except real estate, that no notice had been given to

complainant of said inerease until called upon to’ pey the taxes on the

rsame, therefore they prayed that said 40 per cent. or so much thereof as

gaid board should deem just, should be abated,
(Signed) W. H. HAWKINS,
For Railroad Compuny.
Said Exhibit also sets’ forth the report of the finance committee upon

w a0, Said petition, recommending that said list as inereased, bo abated $16,525
which abatement was accordingly made by said board.

o ul

e el o e s e

s, Affidavit of L. G. Paddock, county clerk, that Hawkins presented said
petition, represented himself as agent of complainant and in company
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with Milo Kendall, Esq., met and negotiated with said finance com-
mittee, &e.
(Signed) L. G. PADDOCK.
p-42.  Copy of letter of A. T. Hall, Treasurer of said railroad company, {
| filed by respondents, dated June 26th, 1858, and which commenced, i
“R. B. Frary, Esq., Treasurer of Bureau County, Sir:
I have your favor of the
* 26th instant, relative to the taxes in your county, against the Chicago,

“* Burlington & Quincy Railroad Company, 1857, and there stated that
complainants had filed their list, &e,, and that the board had increased 40
l per cent. &c., that the final action of said hoard raised the value of com-
r+ ¥ plainants’ property over the list filed $181,235 33. Regrets the necessi-
ty of resisting the payment of the increased tax; offers to pay $5,93T 38
it board will receive it in full payment, and agree to submit the question
to any attorney whom complainants’ and said county ecan agree upon and
- abide by his decision.
(Bigned) AMOS T. HALL,
Treas. C. B. and Q. R. R. Co.

Affiduvit of L. G. Paddock, that he had reeceived letters purporting
to be from Hall in the same hand writing as that of above letter,

P45 Affidavit of Justus Stevens tends to show that Hawkins is agent of

said R. R. Co.

-4 Aflidavit of J. V. Thowmpson tends to substantinte the statement of

fucts in regard to action of board of supervisors. Also states that he as
clerk of said board made publication of the inerense of suid list in two
i newspapers in said county, and also wrote a letter containing a statement
. of the action of saild board, and enclosed the same and divected the same
to said Hall, and either himself or by his deputy, deposited it in the post
office: that said action of the board was a matter of public notoriety ;
that he placed in the hands of Milo Kendall, Bsq., attorney of said R.
R. Co., the report of the action of said board and explained the same to
him, &e. (Signed)

L o SR

e LA Fil.

e ST

J. V. THOMPSON.

pi880 A mended bill of complainants admits that the sum of $16,525 was
abated from said inereased valuation of said list, at said June session,
1858, und avers that they never accepted the same, or recognized in any
way the action of said board as binding upon them: admits that the
taxes charged against them were reduced from $8,282 16 to $8,019 91,
and this amended list delivered to said treasurer to collect.

b8, Replication to answer in ususal form.

v B Affidavit of J. K. Rennick, tending to show that Kendall received
notice from Thompson.

P Aflidavit of W. H. Hawkins. States that he is full agent of the
complainant, and upon special request of said complainant, is employed
upon other business for them; that he had no knowledge of the said
inereased valuation till about the 1st of June, 1858 ; that at said June
term he presented the said petition to said board ; that he had no power
or authority to acquiesce in the reduction of 816,525, and did not so
acquiesce,

e e e e R I, S .
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-8 Affidavit of C. G. Hammond Superintendent of €. B. and 0. R.R.
Co. Ihat he had received no notice whatever of the inereased valuation
aforesaid, und does not kuow of any such unotice being received by any
of the officers of said company.
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p-55 Affidavit of Milo Kendall, Bsq.; that neither affiant nor the firm of
Kendall & Tde were ever employed upon the husiness of said complainant
5. in regard to snid taxes, until the 18th day of May, 1858 ; that no notice
was ever served upon him or said firm of said inereased valuation : thinks
he had heard it talked about; that he has not, since said company was
organized, been a general agent or salaried officer of said complainant,
and never acted for them in any case until divected to do so; that he did
not acquiesce in the said reduction of $16,5257; that he was only author-
v-™ jzed to accept u reduction of the whole 40 per cent. ; that he has had o
conversation with afiant Thompson in regard to his affidavit, and that
suid Thompson informed him that his affiduvit was drawn in a hurry by
* 6 Geo, L. Paddnek, and that Tie, Thompson, [1id not mean to be understood
as saying that he ever notified said Kendall, officially, of said ivereased
valuation, but only conversed on the subject in a general way.

&7.

=

<M Affidavit of Amos T. Hall, Treasurer of said R. R. Co., that he re-
ceived no notice whatever of the said increased valuation until the 18th
day of May, 1858, when a demand was made for the taxes on said in-
creased valuafion - knows of no such notice being received by any of the
officers of snid company.

.

- 62 Affidavit of John Van Novtwick, President of said R. R. Co., that he
never received any notice whatever of said inereased valuation until the
18th day of May, A. D., 1858, when said tax was demanded as aforesaid;
that he knows of no such notiee having been received by any of the
officers of suid company. ;

=

0 Affidavit of Joseph V. Thompson substantibtes that part of Kendall's
affidavit which refers to him.

6. Motion to dissolve Injunction.

-

-8 Agreement that exhibits of records of board of supervisors are n per-
fect transeript of the same,

=

-0 Bill of Exceptions.

=07 Order that injunction be dissolved and judgment for costs against com-
plainant. Appeal prayed. Security approved and bond filed.

=

6. FExeeption of complainant to orders of Judgment and decree and dis-
missal of said bill, copy of appeal bond in the usual form.

ASSIGNMENTS OF ERROR.
1st. The Court erred in dissolving the injunction aforesaid.
3d, 'The court erved in rendering the judgment for costs aforesaid in
manner and form aforesaid.

3d. The Court erred in entering the decree aforesaid in manner and

form aforesaid.
GLOVER & COOK,

For Appellant.

O S




e Y S — - o A
= F e = e
~ g, €
i e k]
S e :
\ ; ;
e A N P L P 2
7?;:3 2./ N LR, ed ;)
* e i
§

.

G2 a ; o= :
Dreleseat )Zj:’ ,.",/?-z-./.‘a;’;/ FeE eletit o

P, f,’f’ i Cotloati I e i |

Fi

e

]

=

‘ .
2 &1’—"‘”.../@ Jf Lo ot )




ﬁ._'L', Ry AP - S P

T e

il
",

ot B, s

b - - ML L T o 4

SUPREME COURT OF ILLINOI>,

7hird Division— April Term, 1859.

Ter Ciresco, Burninaron axp Quinoy R. R. Co.
3. Appeal from Bureau.
Roprrick B. Frary, Treasurer, &c.

POINTS AND AUTHORITIES FOR APPELLEE.

The objsstion taken to tha assessment in this case is, not that the board of
supervisors had not the power ro make the assessment, but that they proceeded
irregularly 1 making it. :

The appeliee makes the following points:

I. There is no irregularity or illegality in the manner of making the assess-
ment. By the township organization law (vide session L. 1851, page 57, Art.
20, see. 1) the bourd of supervisors have the power of equalizing the assess-
ment.  ‘This necessarily impliés the power to incrense and diminish; and this
power may bz exereisel at the annual or any other meeting of the Board.
(Session L. 1851, page 51, Art. 16, Sec, +.)

Again: This same power of equalization is reeognized in the act of 1853,
(vide Session L. 1858, pagze 19, sees. 43 and 44); and although by the terms of
this last law they ave vequired to make the eqnalization at the annual meeting,
yet this is merely directory, and by the 4th sec. 16 art. of the act of 1851,
(above referred to,) expressly authorized the beard at their annual or at any
other meeting, *“to perform all other duties’ *-which may be required of or
enjoined on them by any law of this state.” DBy the 2d sec. of the act of
1855, (vide Session Law 1855, p. 39, sec. 2,) the board are expressly author-
ized to ussess the propoerty themselves.

The ¢hange in the valuation in this case, however, was made at the annual
meeting of the board. The change was made at the September meeting of the
hoard, which is the anuual meeting. ( Vide Session L. 1851, page 51, act.
LG, sec. 2). At that meeting the valuation of the personal property was
increnseil 40 per cent.  And nlthough the board at its Decomber session recon-
sieved its action so far as to refer it to a committee, yet the change which was
made in September was not distarbed, and the only change that was made after
September, way the reduetion, in June, 1858, on the application of appellant,
of 816,525 from the aggregate valuation,

LI, The appellant was not entitled to notice of the change in the valuation.
They rely upon the Oth see. of the act of 1853, and the 4th sec. of the act of
1855, The fiest section applies ouly to the change made by the assessor, and
the last applies only to changes made by oferks and asseseors: and neither of
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suid sections relate to an assessment made by the board, in aceordance with the
powers given in the 2nd section of the act of 1855, above referred to.

The act under which the ehange was made is a public one, and the appellants
were bound to take notice of the liability that existed of having theer valuation
of the property changed by the board at its annual meeting. They were bound
to appear then and make their objections, if any they had.

[TL. Butif notice were necsssary, the record shows that notice was given
Thompson, who was county clerk in September, swears that he sent notice by
mail, to Hall, the Treasurer of the company, at Chicage. He also called the
attention of Kendall, the attorney of the railroad, to the fact of the change.

Again, In June, 1858, Mawkins, the agent of the company, applied to the
board to reduce the valuation; that petition was received and referred by the
Bowed to a committee, with instruetions to act upon it as though the applica-
tion had been made in apt time, and the whole record shows that the committee
herd the suggestions of appellants’ counsel, and it is to be presumed that they
weted wich reference to said suggestions, and in accordance with the instroc-
tions of the board under which the matter was referred to them, and the board
in necordanee with the report of the committee, and on the petition of appel-

lant did then reduee the valuation §16,525.

The appellubt having applied to the board and their application having been
received and acted on by the board in precisely the same manner as though
snid application had been made in apt time ; appellant has had its day in the
proper and legitimate forum, and cannot now in this court question the action
of the board, and that action is final and conclusive and cannot be reviewed,

Morgan vs. County Com. Scott Co, 4 Gil. 368.

TV. But even if there was an irregularity or even an illegality in the man-
ner of making the assessment or charging the tax, the court of chancery has
no power to restrain the collection of the tax by injunction. If the proceedings
in nssessing or charging the tax is illegal, the appellant has a remedy at law,
and & court of chancery has no power to interfere by injunction. The tax (the
collection of which was enjoined in this case) embraced a part of the public rev-
onue, state, county and town, far the purpose of defraying the ordinary expens-
es of the government. If the proceeding was void, or illegal, or even irregular,
the process would afford no protection to the officer in attempting to collect
the tax, and appellant could sue him and recover.

On this point I refer to the following authorities :

Session Laws 1853, page 21, sec, 50.

Van Doren vs. Mayor of New York, 9 Paige 388.
Meserole vs. Mayor of Brooklyn, 26 Wend. 132.

4 Barb. Sup. Ct. 9, 17. j

McCoy vs. Chilicothe, 1 Qhio 609 ; 3 Ham. 380.
Dean vs. Todd, 22 Mo., 1 Jones 91.

Soyer vs. Tompkins, 23 Mo, 2 Jones, 143,
Moovers vs. Smedley, 6 Johns. Ch. R., 28,

2 Bro 19, 182; 4 Johns. Ch. R. 352; 2 Caines R 182
3 Atk. 639; 1 Johns, Ch. I 18.

On the point that it is ngainst the policy of our laws to permit an interference

with the colleetion of the revenue,
ing the sction of veplevin, see. 3 (vide Blackwell’s Stat. 266, see. 3) in
which the plaintift is required to swear that the property *has not been taken

for any tax, assessment, &e.

W. II. L, WALLACE,
Couemsel for dppellve.

the court is referred to the Statute concern.
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SUPREME COURT OF ILLINOIS:
Third Division—April Term, 1859.

Tae CEICAGO, BURLINGTON AND )
Quincy RatnroAp COMPANY, !
. U8.

RopeERICK B. FRrany.

- APPELLANTS' BRIEF.

T
'

"The record in this case shows that the said Railroad Company duly filed
2 list and valuation of all their taxable property in Bureau County as re-

quired by law.
That at the annual meeting of the Board of Supervisors of said County,
in September, the valuation of the items of * Fixed and Stationary Per-

sonal Property,” of “The other Personal Property,” and of “The Pro
Rata Moveable Property " in said list and in the list of cach Railroad in
said County, were increased 40 per cent. each.

That at o session of said Board, held in December of said year, the
sotion of said Board at the September Term was re-considered and suoh
action had that the items aforesaid of said list were each increased 40 per
cent., and the said items in the lists' filed by other Railroad Companies in
said County, were increased in different proportions.

That no notice of any of these changes was ever given to said company.

That subsequently, at a session of said Board held in June, 1868, said
Company, by agent, petitioned the Board to abate said increased valuation.
That sa.d Board did at said June session, abate an inconsiderable por-

tion of the same.

And we insist for appellant,

1.  Said Board had no right to increase the valuation of said Company's
property in gross.

By the law of 1855, Railroad Compnnies are required to file a list of
their taxable property in each County with the County Clerk, who ahall
lay the same before the Board of Supervisors when they meet to equalize
the assessment of property, which, by the acts of 1851 and 1858, must

be at an annual meeting.
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And said Board can only do oneof twe things in regard to said list.

If they find it correct they may assess it accordingly.

If they do not think it a full and fair statement of the Company’s Tax-
able Property and the value thereof, they may assess it in accordance
with the rules prescribed for the assessment of guch property.

The rules for the assessment of such property are laid down in gection
9'f the Act of 1855, Purple’s Statute, 994, and prescribed a specific
description of each lot or parcel of land and its value, the number of
acres taken for right of way, stations, &ec., the length of main track and
all the side tracks in the county and their value, a list of the rolling
stock of said Company, and its value, and the value of all other personal
property of said Company in said county.

Thero is no pretence whatever that this has been done ; but 40 per
cent has been added in gross, according to the whims and prejudices of
the members of said Board, and without an effort having been made to
ascertain the true value of any one item of property,

The whole policy of the lTaw in rezard to assessments of property is,
that it shall be assessed by items, and from an actual knowledge of the
value of the different items assessed.

See Purple’s Statute page 940, sec. 10,
Also, Purple’s Stat. p. 945, sec. 30 and 31.
Ibid, 947, * 37 and 39.

Make all these rules, in connection with the Act of 1855, already re-
ferred to, and there can be no doubt as to the intention of the law as to
the ussessment of property by items and not in gross.

II. 'The Board of-Supervisors had no right to increase the valuation of
Appellant's property, unless they helieved that the list did not contnin a
fall and fuir statement of the property of the Company, or that it was
not valued in accordance with the requirements of law.

2 Purple’s Statute, page 994, section 551.

The bill alleges that said Jist did contain & full and fair statement of
snid Appellants’ and the value thereof, and that as incressed, the valua-
tion was unjust and oppressive  This fact was entirely incontroverted,
and thore is nothing in the record to show that the Board of Supervisors

believed otherwise.

[1I. The final increase of which we complain, was made at the December
session of said Board. This the Board had no right to do.
Purple’s Statute, 994, section 531.

The record shows that an order increasing each of the items above enu-
merated 40 per cent., on these Railroads in said County, was made at the
September session, but that at the December session this order was re-
considered, that @ vacated, for it is nothing more nor less, as the subse-
quent order of said Board shows.

Then the lists of each of these Roads were referved to a committee of
said Board, which made a report difj erent from the order previously en-
tered by said bourd, which report was approved and an order entered thas
the olerk of said Board “increase the assessment of the property of the
sovernl Ruilcoads running through and in said County, in accordance
with the vesolution of said Board, passed Dec. 4, 1857, and that the as-
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sessment so raised, be the assessment levied cn the properiy of the seve-
ral Railroad Companies therein named.”

By this order the clerk was to inerease the asscssment of the Railroads
passing through said County, in a different manner and to a different
amount than that :apt-:.lhml in the first order pussed at the annual meeting
in September, and although as to any one Road, the result of this order
was the same as the ‘.I.'eblllt of the first, it was nevertheless a new and dif-
ferent order.

The irvegularity is in the time it was made, and a coincidence of result
as to the mmount of inerense with another order made at o proper time
does not help it.

The Board had the right, at their December session, under the general
powers granted them, to vaeate or rescind the order made by them at the
September session; but further thun this they conld not go, until the next
annual meeting, They did vacate said order as is shown by the record.
This left the matter as if it had never been before the Board at all. And
if it had never been before them at all, they would certainly have had no
vight to have taken any action whatever upon said list until their next
anuual meeting.

The Appellants were not notified of any change in said assessments, as
provided by Luw.

Purple’s Statute, p. 995, section 553,

It is contended by Appellees that this provision only applies to changes
made by Clerks and Assessors and do not relute to an assessment made
by the Board.

Let us see what the act is3: it is true that it provides that * If any
clerk or assessor aforesaid shall ehanpe the wvaluation of property as
aforesnid, or any of the same, that shall be returned by any Railroad
Company, he shall give notice of such change,” &e.

The 2d section of the act had provided that the Board of Supervisors
in certain instances, shonld bLave power to change the valuution of the
property listed by Railroad Companies, and no where is such power given
to the clerk or assessor; they were only to do the mechanical work of
preparing the lists and extending the taxes thereon; they had no power
to make any change in o list filed by a Railroad Company, of their own
motion, they could only do it upon order of the Board. Then, when the
act suys, ““ If any clerk or assessor shall change the valuation of the pro-
perty as afurcsaid,’ it must mean when they change it on the order of the
Board of Supervisors, or not mean anything.

Just such a change as this was made by the clerk, (it any legul change
was made) and yet no notice of the same was ever given to said Railvoad
Compauny, Hence said Company are not bound by the change if it was
regulur otherwise.

I think Ineed not argue this question of notice. Different officers of
the company swear that they never rveceived any notice or heard of uny
being received, and on the contrary, Thompson, the clerk, swears that he
enclesed such a notice and directed it to Wall ; but there i3 no evidence
whatever that it was ever placed in the mail, and Hall swears positively
that he never received it.  The pretence of notice to Kendall is entirely

—
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wnfounded, as shown by Kendall’s affidavit on page 56 of record, and of
Thompson on page 63 of record.

But it is said by Appellee that the Court of Chancery has no power fo
restrain the collection of this tax by injunction, because the Appellants
have o remedy at law., I suppose he refers to the right of Appellant to
sue the officer attempting to collect the tax and recover damages against
him.

This, we insist, would not be an adequate remedy.

If the officer should levy upon a train of enrs while the same was pass-
ing through suid County, (and this was what he was threatening to do
when enjoined,) the Railroad Company would suffer an irreparable injury;
they would become linble to every passenger upon said train for the dam-
age resulting from their detention, and it is entively impossible to ascer-
tain what such damages would amount to and still more impossible to re-
cover a tithe of them from a public officer; acting under eolor of authority,
and even if it were possible so to recover, there wounld be a still greater
injury inflicted upon the officer.

The Appellant was in danger of having the entire business of his road
interrupted with 2 resultant injury to the public and themselves, which
a court of Inw could not give anything like an adequate remedy for. And
the rule of law is well settled that in such cases of irreparable injury,
Courts of Equity will entertain jurisdiction and proeced as readily to
protect personal ns real property.

18 1loward, 559 ; 20 Conn., 121; 12 Peters, Y8 : 8 Eng. Ch. Cond. 394.
6 Johns. Ch'y. 439: 9 Paige, 327; 2 Wis. 396; 1)) Eng. L. & E. T3,

92 Story Eq. 924 ; 5 McLean, 428; 2 Md. Ch'y., 412; 17 Ibid, 501.

17 Cont. 375; 6 Paige 563; 8 Dana, 299; 11 Eng. L. & E. 182.

1 Simon & Sten. 607: 5 Muson 244; 13 Ibid, 253 ; 9 Ibid, 182.
2 Story Eq. see. T17, et. seq.: 3 Atking, 383 : 6 Blackford, 491.

The first point made by the Appellee is not, I think, sustained by the
law to which he refers.
Sce Session Laws 1851, page 57, section 1.

"This section does, it is trus, give the Bouard of Supervisors the power of
equalizing assessments, but only under pavticular circumstances. The
Act provides that **The Board of Supervisors of each County in this
Ftate, at their annual meeting, shall examine the assessment rolls of tke
several Towns in their County, for the purpose of nscertaining whether
the valuations in one town or district bear just relation to all towns or
districts in the County, and they may increase or diminish the aggregate
valuation of Real Estate in any town or district by adding or deducting
such sum upon the hundred as may in their opinion be necessary to pro-
duce a just relation between all the valuations of Real Estate in the
Cuunty." &e.

1st. The law gives the Supervisors no power whatever over the lists
filed by Railrowl Companies, but only over the ussessment rolls of the
different 'lowns of which these Railroad lists form no part.
See Purple's Statute, page , sec,

2. The power of changing the valuation of these Town rolls is limited
10 increasing or diminishing the aggregate valuation of Real Estate in
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any Town, so as to produce a just relation between all the valuations of

Real Estate in all the Towns, and in the case at bar no change whatever
was made in the valuation of Real Estate.
See Record, page 10.

3d. The change contemplated by that Act could only be made at the-
annual meeting, as the general provision in Art. 16, sec. 4 of the Act is-

limited, and only provides that “at their annual meetings, or at any other
meeting "’ they shall have power—

5th. To perform all other duties, not inconsistent with this Act which:
may be required of or enjoined on them by any law of this State.”

"Pwould be éneonsistent with the 1st sec, of Art. 20, to perform this
duty at any but an annual meeting.

And they are not required or enjoined to-do so by uny law of this State..

The law of 1853 (see session laws of 1853, page 19, sec. 43 and 44) is
similar in its provisions to the law of 1853, and refers only to the assess:

rent rolls of the Towns.

The ]'I-h;"-i".;.%l':-‘k of the Board of Supervisors to alter or approve the lists
filed by Railroad Companies is all derived from the Act of 1855, and

they must proceed strictly in accordance with its provisions, and in the

gase at bar we insist thet they entively failed to do this. We think the
injunction should therefore have been sustained, and judgment for costs
vendered against the defendant below. ;

GLOVER, COUK & CAMPBELL,
Bor Appellants.
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