14747

No il -

Supreme Court of Illinois

waterman

VS,

Raymond

T1641 =37



( GTATE OF .-

SUPREMY. COURT,
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MINARD L. WATERMAN,
' Plaintiff in Error,

¥or HIMSELLF, AS WELL A8 FOR THE
County oF GRUNDY,

)

|

A V8. |

REUBEN RAYMOND, wuo sues ; Error to Kendall County.

| :

I
Defendant in Error. |

ABSTRACT OF RECORD.

1 This was an action of debt under the statute for obstructing a public
highway, and was tried before Justice Grant and a jury of six men Oct.
18th, 1860, and verdict and judgment against defendant below for
twenty-three dollars, for debt and costs of suit, taxed at twenty-three
dollars and eighty-three cents. '

6 The complaint was in these words, viz:

“ Srare oF JLLINOIS, s ; 5
@ruspr Gotary, }ss. Action of Debt. Debt §52.00.

for himself as the County,

« REUBEN RAYMOND, as welll

8.
MINARD WATERMAN. J
¢« Before Colquohorn Grant, Justice of the Ieace.

“The complaint of Reuben Raymond, who hereby makes it known
that the said Minard Waterman did, before the 26th day of Septembeér,
A. D. 1860, and during said year A.Dp. 1860, obstruct a public road by
encroaching upon or fencing the same up where it passes along the
section line on the west side of section No. 20, in township No. 34,
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range No. 6, east of the 3d principal meridian, in said county of Grun-
dy. The said obstructions being a fence and other obstructions placed
in the said road by said defendant where it passes the west half of the
south-west quarter of said section. The said complainant further alleges
that, on the'day an year aforesaid, said obstructions so placed in said
road by said defendant were still kept up and maintained by the said
defendant, to the great injury of the travelling public, and that Isaac W.
Brown, a justice of the peace within and for said township and county,
on the day and year aforesaid, in pursuance of law, ordered the said
Minard Waterman to remove the said obstructions so by him placed in
gaid public road ; yet the said defendant hath not yet removed the said
obstructions, but ever since the said 26th day of September and each
and every day since hath suffered the same to remain in said public
road, and the same are now in said public road, to the great injury of
the travelling public. For which the said defendant hath forfeited the
sum of fifty-two dollars, recoverable in an action of debt, one-half to this
complainant, and the other half to the said county of Grundy. The
complainant therefore prays that a summons in debt may issue against
the said Minard Waterman, as well for the use and benefit of this com-
plainant as the said county, returnable according to law.
% Qctober 10th, 18€0.

“ RruBeN RAYMOND.”

Summons issued Oct. 10th, 1860, and served on defendant Oct. 11th,
1860.

Appeal taken Oct. 22d, 1860, by the defendant below to the circuit
court of Grundy county, and appeal bond filed therein 29th Oct. 1861.

Change of venue, upon the petition of defendant below, from the cir-
cuit court of Grundy county to the circuit court ot Kendall county.

Tried at the January term, A. n. 1864, before the Hon. . G. Monto-
ny, judge, and a jury, at the circuit court ot Kendall county, and verdict
against defendant below as follows, viz: “We, the jury, find the de-
tendant guilty, and find the debt in favor of the plaintift against the
defendant in the sum of ten dollars.”

The defendant below then and there moved the court for a new trial.
The court overruled said motion, and the defendant then and there
excepted to the ruling of the court in overruling said motion for a new
trial.

The defendant below then and there moved the court in arrest of
judgment. The court overruled said motion, and to the decision of the
court in overruling said motion the defendant then and there excepted.
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The court then rendered judgment upon said verdict as follows, viz:
«Tt is therefore considered by the court that the plaintiff have and
recover of and from said defendant said sum of ten dollars, and that he
have execution thercfor.”

The defendant below then and there moved the court to apportion
the costs herein under the statute, and thereupon the court ordered that
the plaintiff below pay eight twenty-thirds, and the defendant be-
low fiftecn twenty-thirds of all the costs herein, and to the decision
of the court in that behalf the defendant below then and there ex-
cepted.

March 5th, 1864.

Bill of Kzeeptions tiled by defendant below, which is as follows, viz:
‘That is to =ay,

Srare or luuivors, |  In Circuit Court thereof, January Term thereof,
Kexparr Coonry. | A. D. 1860.

REUBEN RAYMOND, who sues for himself, )

as well as tg; the County of Grundy, lfﬂp])eal.
: [
MINARD L. WATERMAN. J

Be it remewmbered, that, on the trial of this cause, the plaintiffy to
maintain the issues on his part, called Thomas Loughead as a witness,
who, being first duly sworn, testified as follows: I reside in Morris,
Grundy county, State of Illinois. I lived on section 17, town 34, N.,
range 6 cast of the 8d P. M., in 1841 or 1842. George-Brewn was
patentee of the W. & of 17. I oceupied the W. % of sect. 17 from 1842
to 1848. I wasone of the original viewers to locate the road in contro-
versy. I was appointed by the county commissioner’s court of Grundy
county. Warren and Dr—Curtis- of Morris were the other viewers.
Warren was the surveyor. On the west side of 17 we considered the
line. We took the west side of the ditech for the center of the road.
We located the road on the section lines. We saw the Government
mound on the section corner, on the S. W. 1 of sec. 20, and that was
the center of the road. I have seen a mound on the W. line of see. 20.
I don’t remember seeing the center mound at that time, but I have seen
it. We, viewers, laid this road on a straight line with the ditch and the
mound at the S. W. corner of scetion 20. I understood it to be.
Waterman came on to 20 atter the road was laid out, about 1850, and
occupied an 80 acre tract; before that it was occupied Ly Stephens.
Waterman fenced it first on his west line in 1852, I suppose he left
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out the road. The road was laid out 50 feet wide, and I suppose Water-
man fenced out 50 feet. During the time I lived there, there was no
dispute. I was commissioner, and we worked the road, but not as low
down as Waterman’s fence. Work was done on the road on scc. 17,
and it was travelled. I saw the center mound 2 or 3 times, helping to
find where to put fence. As far as I could judge it was a straight line.
I know, by standing on the mound and sighting through, the mound
at the south-west corner of sec. 20 was visible atter the road was laid
out. The school-house was put there since I left. Ihave been at the
S. W. corner of sec. 20 two or three times since I left. I never saw a
mound at the N. W. corner of sce. 20. The reason why we laid the
road on the west line of the ditch was, because we could not find it. T
examined for the corner a number of times in 1840 or 1841. There

was a ditch made on the W. line of sec. 17 before I came into the State,
in 1840.

Thomwvs Loughead, Cross Ezamined.—In 1840 I owned part of sec.
17; range of trecs can’t bLe taken accurately; was planted in 1842;
road was traveled west of the trees, on 17 and 20. Perkins planted
hedge feuce on sec. 18, on east side of N. E. 1-4 of sec. 18, reaching the
N. E. corner of N. E. 1-4 of sec. 18, almost 1850.. We laid it in 1847.
T have seen the school corner atter the fence was built.  When road was
made, west end of 18 was vacant land, shrubbery extended up to where
fence was torn down. Waterman’s fence torn down, not quite 1-2 mile;
stumps are there; canmnot testify now as to the location of Mound, it is
now obliterated. Speaking of sehool house mound, I employed Thomas
Heury to run off. We then found School House Mound, running from
there, struck on edge of ditch; which edge I do not know; a part 19 [
owned, and sold a part of 18; was run by Henry, and this was the time
we found the School House Mound. What work I know of being done
on road, was on west line of sec. 17, when township organization was
first in force ; would find himself squeozed in at Raymond’s, &c; about
room enough for two wagons.

Dircet examination of Thos. Loughead resumed. I don’t know much
about Raymond, but I know that he had fence further west than it is
now. The centor ot the road was the west breaking of the ditch I
fenced ; commenced on line of 18.

Edson Gifford, being sworn, says: I reside at Lisbon; know defer-
dant Waterman ; 8 miles from him ; known him 15 years ; know he has
lived on Seec. 20.

William Stephen, being sworn, says: I reside at Big Grove; I owned
part of sec. 20, now owned by Waterman ; was living on 20 in ’37 or
’38; the mound was visible and plain at that time; water would be
around it; the mound was in asort of a basin; took notice, because I
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expected to improve the land. Brown, Iand Cook, went over; stakes
were in N. W. of 17, south-west corner of 17 and N. 'W. corner of 20. (I
think) we ranghed through from the 3 corners between 17 and 18 and
19 and 20; we staked it on 19 and 20 ; we staked it on a straight line.
I'went down and Idid not think the stake was right; Iwas on high
ground ; the ground was lower ground where I pointed him to; I put
stakes at the monument, and picketed straight throngh., Waterman wan-
ted me to go down to the corner ; which suggested it, I.dow’t know ; I
said he was clajiming land west of what 1 did.

Joln Loughead being sworn, says: Ilived on 17, town 343 lived there
29 years ; know the ditch ; I was one of the petitioners for the road,
tailed in getting surveyor, and there was a petition against it. Road was
west of ditch; I have nothing definite in’ mind on S. W. 1-4 of 20,
whether we found it,or not ; we set the compiass and looked north along
the ditch and line of trees, and we found that to range with the ditch
within 3 or 4 rods ot school house. I don’t know the corner on N. E. of
17; I did know the mound on the N. W. of 17, called the Knox corner.
In making survey in 1847, tfound 1-2 section mound in sec. 8; on NW.
corner of 17.was 1-2 section mound at school house; found some others
south of 205 did not potice anything that jt was not a straight line along
the line in guestion; know of Waterman building a fence there, down
on S. W. of 20; the track that we travelled south, was some places 5
or & rods from line, on account of wet land.

On his cross examination, John Loughead said, I conld not tell wheth-
er the moud was inside Raymond’s or not.

James Thompson being sworn, says : I reside at Nettle Creck, T. 34,
line on N. E. of sec. 19; I know about where the N. W. corner of sec.
90 ; know diteh on west line of sec. 17; knew School House Corner be-
tore Waterman built fence; I put-up fence about 12 years ago, on cast
side 19 corner of school house was always visible ; I staked over ditch;
set three stakes on ditch, and others, and one on Bob Thompson’s slough,
and then ranged and set ny fence 25 feet from that; from my making
my fence it was siraight. Waterinan’s fence was moved west into the
road, about half way, and then moved it east, and then moved it back.
After Waterman moved his fence, there was not room for wagons. Wa-
terman, when he was path-master, said he would move road icto my
land, because Gray was going to take my hedge. I have noticed post
holes eftems, Waterman’s fence was moved ; the land between old post
holes and neéw fence had been cultivated by Waterman. There is a
bridge west of my hedge, made I think by Waterman when path-mas-
ter. Think Waterman’s tence was right across the bridge. I worked
in the turnpike. ‘Waterman’s boys worked on road opposito where his

old barn stood.
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On his cross examination, James Thompson said : I feel interested
and have feeling ; want the fence as Raymond wants it. Raymond has
shut up the old public travel.

Direct examination of Jumes Thompson resumed.— Ezplanation.—
1 did not wish the jury to understand that the fence was moved 15 rods
west, but south, towards his own (Mr. Waterman’s) house; extended it
15 rods south, into the road ; whether the centre of the road or not, Ido
not know across the bridge, running along the road.

Cross examination of James Thompson, resumed.—1 have 80 acres;
have nearly 80 acres inside my enclosure; I think the road was thrown
up before the fence was cut down. We met last night to compare ideas.

George Bullis being duly sworn, says: I live in Nettle Creck on sec.
8, Grundy County. Iknow SW. corner of sec. 20, knew it 14 years,
There was a ¢ dish hole” ; in that hole was a mound and one stake 2 or
3feet long; another, some 6 feet,—I suppose torange Ly, or same thing.
Road was turnpiked about 7 years ago. I passed there while they were
working on the road. They covered the mound. Think mound was a
little on the E. side of turnpike. Raywond was path-master at the time.
Waterman’s fence was E. of there. The west side of the ditch was not.
Tence was put up 7 years ago this coming spring. Raymend owned
that adjoining land. Turnpike was so that two wagons could pass. No
bridge there. Waterman’s fence was moved since he first set it was
moved west into the road at the SW. corner of sec. 20, and it ranged
through ; it was about 20 feet. It has been moved 2 or 3 times. The
fence I speak of is the fence he put up since the commissioners took the
fence out of the road. I examined the old post holes of fence between
him and Gray on east of Watcrman’s. Waterman’s fence had been
moved west; had been moved west some 40 feet ; had been broken up
and cultivated by Waterman before the fence was woved. Old road
was traveled ever since I knew anything about it,—about 14 years,
and Waterman’s road was traveled by public don’t know how long.

On the csoss examination, George Bullis said : Raymond fenced about
seven years ago. In a wet time they used to travel a beaten track on
Raymond’s land (open) which Raymond has fenced in. I was path-mas-
ter. Mound in SW. of 20, was a little on the east side of the pike.
Marey is on sec. 30. There was a gate 47 feet from the old original
mound. I think I could now go within four feet ot the monnd. There
has never been two different pikes to my knowledge. I have scen the
School House Mound and Grave Yard Mound, or what they called a
mound. There is a stone, but I don’t know that it is the centre of
mound. Waterman ownes W. 1-2, SW. 1-4, 20. The north end of his
fence, I don’t know of being a mound. (Here shows plat.)
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Direct examination resumed. There is a Grave Yard Mound—not a
regular mound there. but a stone stuck there. There is a ditch on west
line of 17, about 3-4 of a mile. (By the jury.) There were no figures
on short stakes.

William Winterbottom beiig swoin, says: L know that Waterman had
said fence at SWV. 1-4 20, five or six years ago, when I first saw the fence.
When I first went there, two wagons could pass casily. When I next
saw it it was narrow—two wagons could not pass—do not know whether
Waterman’s fence had been moved. Waterman’s land was fenced at
E. and W. side, but do not know as to south side. There was change
in fence ,on east side of Waterman’s. I think in 1859 he moved fence
west. Land was caltivated when they moved the fence.

On his cross examination, Wm. Winterbottom said: It was the east
line of Waterman’s fence which was changed in 1859.

C. C. Massey bLeing sworn, says: I was party in the trespass suit,—
Highway conimissioner Aylesworth was another, I reside at Nettle
Creek, on sce, 35, Knox corner, SW of 20 ; 20 was one of the first sec-
tions entered by John Gray in 1837 or’88. Was a stake stuck at 17
and 20 on SW. 17 aud SW. 20 on 1-2 mile 20, and 1-2 mile in SW. 20
was a stake in a low place of ground, in a sort of basin, in spring filled
up with water. Was a government mound—stake was in it. Holder-
man’s land was between 5 and 6. Road yuns from there to 17 on the
north-west corner of 17; thence tosouth-west 17; then down to school
house, then through to We started by
the south-west corner of 20, and run road. At that time, we stuck a
black walnut scantling in the mound in south-west 20. (2 by 4 or 4 by
4,) was 4 bur oak stake there, is pretty much decayed at this time. That
stake remained there until I was elected commissioner.

+ Had conversation with Waterman— Waterman said stake (scantling)
got up or was pulled up for safe keeping—I think I have traveled through
all roads in Nettle Creek town. Waterman’s fence was cast of where the
road is now—there was no fence on west side then in ’59—think Water-
man built his fence on north corner and then made a jog west and built
post and rail. South fence set in to the road about 15 feet, and other
corner remained back ; was there when dug ditch ; trees dead ; ditch made
some time before, mounds and ditch seen nearly in a straight line, on
that line they built a bridge ; on 17 there was a slongh came down there
before I was commissioner. I built g new turnpjke before there were
any suits; on the SW ot 20 and NW 17 were always visible corners ;
I took up the bridge and moved it east. Waterman’s fence was 15 or
16 feet on the road; fence remained there all that summer till June,
year after, was surveyed by Henry, Ewer and Wilson. Ewer made his



33

)

&0/

survey 2 or 3 years ago; Wilson same year. Henry 5 years ago. SW
cor. sect. 20, where Henry surveyed it for the town, the stakes was gone;
I put in a stone there, north of corner ; could not keep it in the corner.
When Ewer surveyed it I put in a lime stone in the corner, saw both
stones then in the turnpike. I dug down, I put a stonc in SW 20 and
NW 17 and at school House. Waterman’s fence that stvod in the road
there I took down + years ago last June, he set his fence back 25 feet,
he then notified me to move Gray’s fence back that was about 8 feet in
the road; Itold him that Gray had a right to keep his fence in the road
to make a hedge. Waterman’s fence remained there from spring to
winter, the posts were cut down ; he then moved it back east in 60 T
think. Waterman said he had the scantling, and had me go back and
set in original cor. SW 20. We disagreed where he wanted me to put
it was further west then I thought right, and I did not set it or any.—
Ground began to elevate from there. Building the turnpike filled up
the basin. Ihave known the SW. cor. of 20 there 20 years. Betore
Waterman moved his fence was plenty of room. After could not pass
in wet weather; the dispute with Waterman was before I was commis-
sioner. I tried to settle this dispute with Waterman. T tried to buy land
of Waterman in dispute. Hoge lives on sec. 21, the NW cor. 21 and
NE cor. of 20 are gaod ; cor. SE 21 is a mound but not SW. Have
ranged from SE of 21 to SW of 20; they are in a line. SE of 21 is
called Hoge’s corner.
In his cross examination C. C. Massey, said:

Waterman’s fence was taken down 3 times by authorities ; one of these
times since I have been at Morris, in ’59 or ’60, cut down. Taken down
first time in June, from 17 to 20 1859, then he had left 15 or 16 feet
for road ; north corner was not in the road. When Henry and I sur-
veyed was in’58. I know the south west corner of 323 no dispute
about that, all parties agree. Know the £ sec. corner of 17 on west line
no dispute about SW corner of 29 but very little difference; the ditch
runs along the south 4 of 17 same ditch spoken of. Locust trees on em-
bankment, stumps are there visible; the line trom % sce. corner 17 to
SW corner of 32 line not quite straight. Bridge on 17, one on 20, one
on 29, one on 20, moved cast 15 or 20 feet ; same day fence was taken
down. Raymonds fence was putthere since this trouble about, the road
had a fence more than 40 feet west and moved it easl. Thompson’s
fence is further east than Trench’s, not over 5 feet ; trom 4 to 5 feet.—
Trench’s fence tallies with § scc. cor. ot 17, I never saw any corner on
SW corner of 21. Know SW cor. 28 and 33 and SW 16 those mounds.
I put a stone at SW cor. 17, there was a stake. Original mound was
destroyed and scattered. Mound has not been visible for 14 or 15 years
prior to this survey, but stakes had been there. I went to see Waterman
and Waterman said he had the scantling in Blacksmith shop for sate
keeping ; there was a floor in the attachment to the Blacksmith shop 3
Just as_certain of this as any thing that I have sworn to.
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Direct examination resumed :

Have -traveled west of ditch, never was travel east of the ditch. 1
was present at the survey and went along the line with Aylesworth, the

county surveyor was there. The fence set on the road at that timein
1859.

Doctor Lemuel Ewens being sworn says: I resided in Mazon, Grundy
county ; I avas county surveyor 2.years ; commenced in Nov. ’57.

I made a survey for commissioners in June or July—29 July, °59, it
was a survey of a road. Road commenced at a point called Holder-
man’s lanc between scc. 5 and 6, the plat I Eold is the original that I
made. Itiled it, this plat, by direction of the commissioners with the
town clerk of this town as in this plat; I made my survey under
directions of the commissioners, (for a copy of this plat, sce page 85
record,)

Minutes and plat of a survey of a road in the township thirty-four,
range six, east of the third I. M., made by me this twenty-ninth day
of July, A, D. 1859, as follows:

Commencing at the north east corner of section six, township thirty-
four, Range six east of the third P. M., at a point formerly known as
Holderman’s Lane, thcnce south 80.40 chains, variation 6 deg. 30 m to
the north west corner of sec. eight. Thence south eighty chains and
sixty one links (80.61) variation 6 deg. 45 m.to the north west corner of

sec. seventeen (17,) thence south, va. 6 deg. 50 m., eighty chains and

twenty-six links (80.26) to the north west corner of section twenty (20)
thence south 6 deg. 30 m. eighty chains and eight links (80.08) to the
north west corner of scc. twenty-nine (29) which corner is thirty-five
links east .of the corners set forth in the Records of the county surveyor,
made by Thomas Henry, and dated May 23d, 1849, and seventy links

east (70) of a survey made by George Keirsted, and recorded on page

13 of the record dated Aug. 7th, 1851, and fifty-seven links east of a
survey made by me and recorded June 95th 1859 ; thence south varia-
tion six degrees and thirty-five minntes (6 deg. 35 m.) eighty chains and
ninety-four links (80.94) to the north west corner of section thirty-two
(82) no mound found here. Thence south variation six degrees und
twenty-five minutes (6 deg. 25 m.) thirty-nine chains and sixty-eight
Jinks (39,63) to the half section named on the east line of section thirty-

one, (31) mound and ditch found plain and were marked by a stake.

Thence south variation six degrees and twenty-five minutes [6 deg.



37

38

g

10

25 m.] forty chains thirteen links [40.13] to the SW corner of section
thirty-two [32] mound plain.

The above is a correct plat of said road together with the lands ad-
joining as therein set forth.
SamuEL EwENs,
Connty Surveyor of Grundy County, L.

Minutes and plat of a re-survey of a road in township thirty-four, Range
six east of the third P. M., as follows, to wit: Commencing at the half
section mound on the north line of section twenty-nine. Thence south
variation six degrees and thirty minutes (6 deg. 30 min.;) distance eighty
chains and sixty-one and one-half links (80 61%,) to the halt section
mound on the south line of sec. twenty-nine (29) then south variation
six degrees and forty-five minutes (6 deg. 45 min.;) distance scventy-
nine chams and ninety links (79 90,) to the half section mound on the
south line of section thirty-two (32) and more fully set fortli in the plat,
which is a correct representation of said road as surveyed by me, this
twenty-ninth day of July A. n. 1859.

Sayurl. EwEns,
County Surveyor of of Grundy County, IlL.

I hereby certify that the foregoing is a correct copy of plat of sur-
vey of Holderman and Mud Creek Road, surveyed July 29, 1859, now
on record in my office. Given under my hand this 10th day of Oct. A.
p. 1863. Morgan L. Lroyp,

Town Clerk of the Town of Nettle Creck, County of Grundy.

John Gray was with me—Mr. Loughead.—1he only point of dispute
was at the SW cor of section 20. I commenced at Holderman’s Lane.
We went down what was known as Holderman’s Lane, one mile to NW
corner seetion 8 ; the bearing between the points at NW corner section
5 and N'W corner sec 8, was 6 deg. 30 min. east; there was a mound
and diteh there ; between seetion 7 and §, to NW corner of section 17,
there was a mound ; the distance was 80 chains and 40 links, the vari-
ation 6 deg. 45 min.; then 80 chains 43 links south to the N'W corner
of section 20, variation 6 deg. 50 min. I think there we tried to get a
line through 20, and went back one mile; then throngh between 7T and
18, distance 17.22 chains; there was a well defined mound; we went
along south along the county line where we found a mound plain with-
out survey ; sho“s Govt. mark : then east 72 chains 53 links, variation
6 deg. 15 min., this was in exact accordance with our original minutes ;
came out exactly to the stone, at or near end of ditch; then surveyed
due east 6 deg. 30 min. from stone between section 17 and 18, distance
80 chains 13 links; the distance of Government notes were not accu-
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rate ; then we took our instruments and went away. Next at SE corner

of section 20 ; mound obliterated. A few days before I surveyed for

Waterman. Waterman brought a man that knew all about the corner,

then went to this corner, and the commissioners did not doubt the Cor.

SE corner of section 20; there was a fence north and south, and east and

west ; then went 4 mile down and came to mound between 29 and 28

then went west 1 unile through center of scction 29; there put tempo-

rary stake; then went south from that point 3 mile and found nothing

that wonld show mound ; 4 mile further run within rod east ot a mound,

run onc 1pile at a variation of 6 deg. 25 min. ; set instrument on the
southwest corner of 32, wentnorth to % section, 6 deg. 25 min.; went
through 4 mjle and came to temporary stake; went back, stuck stake to
mark SW corner section 29 back to stake, variation 6 deg. 03 min., there
was very near in a line trees on the ditch. While I was at SW corner
of section 32, we went west 72 chains 43 links to county line; went
back to NW corner section 31, measuring 72 chains 75 linke, bearing
6 deg. 15 mip. ; at that distance fixed staft’ permanently at SW corner
section 29; ran a straight line at middle of 29, half wvay between, hac a

pole stuck up at NW of 20, and’ran it (the stake) distance between SW

coruer 29 to SW corner of 20, 80 chains 94 links ; measured distance

from that corner to NW corner section 20, 80 chains 8 links; came back

to county line on the SW, between 19 to SW of 20, distance 17.22 5 cor-
responded nearly with original ficld notes. All fractional sections; went
80 chains between 29 and 20, 1 mile to mound that Waterman and Devare
told me was the Government mound ; then went one mi.e cast between

21 and 28, variation 6 deg. 15 min. After fixing up a stone, ran 6 deg.
30 min. from N'W corner of scction 20 to SW corner of seetion 20, fix-
ing the stgke to the center of turnpike; from thence to s.w. corner of
scction 24, 6 deg 35 min. Section 20 was 13 Jinks too large. I was
employed by Waterman to survey not longer than two wecks previous
to this survey. I started froms. c. corner of 20; then S. half mile;
Waterman carried flag and stuck it up at corner of fence, Fence was
between 20 and 21. Was a fence cast and west part way acrvoss 29.
Cattle had beaten down. Saw mound and stake about 3 rods east of
corner ; said to Waterman, what's that? Waterman said he knew all
about that; that it came in the night; was on time—when the sun went
down was not there—in the morning it came. The mound bore the
marks of Government jnonnd. Told him it was the Govermmnent mounnd ;
he said if he had only known this, I could have saved you a good deal
of trouble. I have been on the west line of twenty. ] have never
found any local attraction there as far as I ever knew, none whatever.
We supposed that the line of the road was at the east of the trees,
There was a fence on the west side of pike, but not on the east side;
ditch and stakes to continue the line would have run off, then would
have come to the trees.
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On the cross examination Dr. Ewens said: I made two surveys; did
not tally ; my instrument was perfect, nearly new. Afterwards sold to
McBride ; was in as good condition except as to the center pin ; ncedle
was not as highly magnitized then. All agreed upon the n. w. cor. of
section 20. I do recollect, independant of the paper, about the
mound. I swore Darveaun as to the s. c. corner of section 20. My
records would show, if I had them, the evidence of Darveau. Witness
says, upon being shown another paper, I was mistaken. L[am out half
mile too far north. When I could set my compass on a known mound,
I knew it to be correct, and that the variations could be noted without
any trouble. I know that Waterman told me that was the true corner.
Mr. Waterman told me that he wanted to have the corner just right, cut
where it would ; the line between 17 and 18, 20 and 21, 29 and 30, 31
and 32, is deflected, not straight. West line of the town is a straight
line, as straight as men usually work and call it straight. Mathewson
and McBride did point out those points to me last term, but Mathewson
I never saw before that timo. After I had established the s. w. corner
of section 20, I swore Massey.

Direct Exvamination Resumed.—The corner I surveyed for the com-
missioners was thirty-five links (north, or east,) of what I established
for Waterman.

Cross Examiration Resumed.—Mr. Waterman appeared to be very
anxious to have it done right, and I did not think he would deceive me
or himself. I did not make the survey till after the fence was torn
down.

Tsaac W. Brown, being sworn, says: I live in the town of Nettle
Creek, on sec. 3¢. Was a justice of the peace there. (Louks at notice.)
T went out in the spring ot 1852. I served a correct copy of this notice
on Waterman, on the 26th of Sept., 1860. There was a little conversa-
tion in ’62. Waterman, after getting his horse shod, took me out, and
admitted that the road ran through low ground at 8 W. 20. Looked
north ; did not see ditch. Nothing said about petition; but asked it it
would not be better for the public to have road running in higher land.

On his cross-examivation, I. W. Brown said: No fence at cither
side, nor at S. WV. corner.

Robert Wilson, being duly sworn, says: I reside at Ottawa. [ am a

‘school-teacher. My occupation has been surveyor since 1851. I sur-

veyed a line between 17 and 18, 19 and 20, 29 and 30, 31 and 32.
Made it for William Willing, said to be a commissioner, 17th of Sept.
1860. Willing was there, surveyor, Commissioners Massey and Jno.
Gray. Judge Harris was there at first. The first enquiry I made at
Ottawa, when Willing called, was as to the difficulty. Told me "twas
S. W. of 203 was taken to N. W. cor. 17; was u stake j was no diteh
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there; commenced at N. W. cor. 17 and runto N. W. cor. 32, marked

by a stone. My purpose in running that line was to establish the lati-

tude of the corners. The reason I run this was that thoselines are

made by running n. and s., line cors. vary ; made by full measurement
80 chains. In this way I compared with Government minutes. I found
the distance to be 58 lks. in excess of one measurement, having placed
stakes as I run south at each qr. cor.,, I corrected these by equalizing
after fixing latitude that was to find deflection, if any ; s. w. being in
controversy, I wished to find two cors., one east and one west of it. We
went to s. e. of 21, ran west ; there were three or four stones round the
stake ; run west, finding nothing to mark a corner, 121 chains and eight
links ; then found there these stakes and mound ; brought me .on half
section line of 20, on s.line. I continued west to township line, agree-
ing with Government notes at the s. w. of 19; there I corrected the
stakes for latitude, giving the n. w. 19 and 20 by field notes, as I had
them. 8. w. of 20 was on middle of turnpike. Then fixing s. w. of
929, ran from s. w. of thirty castward to 1-4 corner on s. line of 29. I
was satistied I found the mound, distance being three links short, the
distance of the 1-} miles corresponded with the government distance.
The stake atthe s. w. 30 was to deflect from, between 31 and 32 Iseta flag
and lat. s. w. of 32 aud my compass for ranging at 1-4 cor.32. I found
the line pass west of the mound 6 licks was to n. w. of 19; ran e. to n.
w. of 20, found that distance to a stone ten links too long. Stone was at
a ditch at s. w. of 17. Had run previously n. w. of 20 eastward 1-2
mile to quarter cor.  This is my survey. Left a stone at s. w. 20; on
s. line of 17,19 and 21 I ran whole distance; at 21 I found a pile of
stone and stake in them. It gave 19 what it called for. The turnpike
at s. w. 20 was a basin, with gentle slope, road crossing lengthwise. I
went and set flag on west line of 17, and found the line on west edge of
diteh and s. w. 20; it was a straight line. This is my report and plat
as T returned it to William Willing, the commissioner. (For plat see
page 44, record.)

To the Commissioners of Highways of the town of Nettle Creek :

I hereby report the following survey to establish the line of a certain
road, a portion of it between two points, viz : Between the north-west
corner of section 17, town 34, range 6 east, and the south-west corner of
sec. 32 in same town and range. Those two points having been kept up,
T commenced at the north-west corner of sec. 17, and run a straight line
south to the south-west corner of sec. 32, the whole distance being four
miles and fifty six links. At 40 chains and 16 links from starting point
found stone set sowne 4 links east of straight line, at 81,20 chains found
a stone said to be a section corner to sec. 17, 18, 19 and 20. This corner
is some 6 links west of an old ditch, by many said to be close on the
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east of said line. At the quarter section corners between sections 31 and
32, I found a faint though very well defined ditch—mound dug wp—
dist. from south-west corner of 32, 40,06 chains. I then set section cor-
ner to scctions. 29, 80, 31 and 32, 80,12 chains from south-west corner to
33 and 32, and corner to 19, 20, 99 and 30, at 80,12 from last named
corner, and then proceeded to test these corners by running east and
west lines from range line. I set then at the distance from range line
and quarter’s section’s corners east, marked on the accompanying map,
to which I refer you for further particulars. I believe the above named
map to be a correct representation of said line as originally made and
established by me.

Robert Wilson, Surveyor, .on his cross examination, said: Had a
compass, 1 found a stake or stone that was dug out of the ground; was
shown to me by a man; found stone between 18 and 19 ; think there
was a liedge near to it. At north-west corner 20, was a stone set; at %
corner between 19 and 20 being School House corner, was a stone. I
fixed the stake a little west of the stone. Found nothing at south-west
of 20. At a ¥ corner of 29, found none. South-west of 29, nothing.
Quarter’s corner between 31 and 32 well established, mound bearing 6
deg. 29 min. Used a compass, did not rely wholly on the necdle. Set
the stakes equi-distant 40 ch. 12 links, giving each their proportion of
excess. Tound Massey, Gray. Started ata 1 corner that they showed
me % corner 21—ditch, stone and mound on % corner 21. Nothing on
S. W. 20. Fonnd stake, but no mound on S. W.19. Field notes were
handed to me by Massey. Ilenry made them, from SE. 21 to { corner
of S. line 20, too long by 1 ch. and 5 links. Paid no attention to it. On
1 corner of sec. 29 was a gtake driven over much, and a place where a
ditch might have been.

Direct Evamination Reswmed —At - cor. W. line of 20, a mound was
pointed out to me as a government mound, called here Grave Yard cor-
ner. Inmaking governmentsurvey, &e., notes indicated that the mound
south belonged to the other township. I have always found the govern-
ment distances in fractional sections. ~ Correct (Plats of surveyors to go
to the jury on both sides.)

Win. McFarlarm being duly sworn, says: I reside in Morris; did live
on SW. 1-4 of 18, Nettle creek; lived there 8 years. There has been a
mark of a corner ever since I went there. It was on the west line of
the ditch. There was about a mile of fence in spring 1853. Year before
‘Waterman put up fence on west line of 20, % mile to the SW. corner of
his 80 and up to School House corner. Gray fenced there 2 or 2 years
after. Gray’s fence was a little west of Waterman’s. Fence where
‘Waterman put it up was proper or considered to be. Gray’s fence was
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alittle west of corner. Waterman’s original fence was in range with
the ferices above—perhaps 15 or 20 rods of the fence remained there;:
(the north part) was more on the south part. South part of the original
fence was board fence. SW. corner was pretly close to the ditch on cast
side of the turnpike. the original fence would be 15 or 20 rods from
center of turnpike at SW. 20, where Ewer put his stone. Gray did not
fence back by about 6 feet. Knew .when Ewer put his stake at SW.
corner of 20. Waterman’s tence was moved. The ground where the
fence stood had to be plowed and fence taken up to make a turnpike.
Was put up west after that same scason ; was taken up and put up again
still further west. I think in 1859 or ’60 was cut down by Commission-
ers. DMassey was there, and I think no other commissioner. There was
a 4 mile north, the people went to piece off. Waterman had a fence on
west line. SE. corner of 20 was quite a mud hole. After Mr. Gray
fenced up, we had to go through there, there was no other way. (Here
witness showed a sort of plat on brown paper., Fence stood there that
same season of suit commenced at Morris, and at the time of the trial of
this suit at Morris. First post was taken up by Commissioners, and
Waterman then put it up arod west. Ience was torn down before any
tarnpike was made. There was a piece of turnpike on west side of 20.
Culvert, at Raymond’s house was moved the same day the fence was
torn down. There was a bridge at Thompson’s slough, through McFar-
lan’s slongh, and one at Waterman’s.

R, Aylesworth, being sworn, says: I reside in the town of Nettle
Creek, on section 18. Lived theve since ’55. Was highway commis-
sioner. Was present at one survey of Ewer. Was present when he
sot lis stake in s. w. 1-4 of 20, little east of center of road. Water-
man’s fence was aftérwards moyed several times. Fence was movedl
first when that tnrmpike was made. Fence was in the way of making
turnpike, and was moved to make it. Waterman’s fence stood there
four years ago ; last summer it stood in the center of turnpike. Before
the commencenent of this suit before J. P. fence was w. of the turn-
pike. I was witness before J. P.  The turnpike was then in Water-
man’s enclosure. I was present when Waterman’s son and hired man
were moving fence west.

John Gray, being sworn, says: I residein T. 84, see. 20, trom ’36 to
now. Am patentee of the sec. 20, in Nettle Creek. Have lived on
that section since 1837, town 7, 80 acres of that section now. In the fall
ot 36 I arrived in Chicago ; stopped there about 8 months. In the fall
I employed Ives to survey the whole town, 34, for me, He surveyed
there 2 weeks ; and this way I became familiar with mounds. Next
year I got L. H. Rood to survey the section 20 by itself. Secs. 17 and
20 was entered at the same time. All the mounds on secs. 17 and 20
on w. line, now brows are visible. A year or two after patenting,
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employed a man to build a ditch. Mounds were distinet. The grave

yard corner mound visible. Up 1-2 mile mound visible. N. w. 17

mound visible. Ditch was made so as to leave center of mound w.

of edge of ditch (6 or 8, or 12 inches,); ditch came down to corner of
17, aloug w. of 20. The two mounds were visible, at school house was

visible. Wlen I put up my fence that mound at school house I calen-

lated to leave the full 25 feet for road. Waterman's fence stood 4 fect

east. Waterman set fence right there. The mound in s. w. of 20 was

peculiar—mound was in a dish, was an inclined plane ranning up to-
wards west on sec 20, 3 mounds on north, 3 on s., &e. The mounds
had been surveyed by government survey. Was kind of flat; could

tell by the ditch. By the side of it were stakes, but burned. 8. w. 20
I measured from mound to mound. When Waterman put up his fence
in ’34 or ’55 he drew a furrow from mound to mound, to set fence by
on 1-4 sec. cor., on sec. 20, I pointed out mound. He had his full 80.
I was not present when road was located : saw stakes j ditch in center
of road. The road was located making ditch center of road and the
west line of sec. 20, width on each side 20 feet. Road was on a straight
line, and old government mounds were straight from n. of 17 to . of
32 by the eye. Know government mound at n. e. cor. of 20. At s. e. of
20 1 did know government mound, but it has been lost many years. At
s. ¢. of 21 I have known mound great mnany years ; could go to it now
1-4 cornering 29 there. IHave known it since 1836. Samenound as
Wilson found a rotten stake in. Wilson’s survey located the mounds
exactly or very near. Was with Wilson when he put his stake on s. w.
cor. of 20, and that was where the government mound was. Water-
man fenced out full 25 feet for road. Waterman’s fence has been moved
by highway commissioners twice ; once in ’59 ; remained down till 1860
was standing on highway 15 feet last time fence was put; was pretty
much on the west line of turnpike, 18 or 20 teet from where it original-
ly stood ; was moved in 1860. Waterman was there. Lence was stand-
ing there at time of the suit. Was present at Ewen’s survey of s. w.
cor. of 20. His stake was put on s. w. cor. of 20. It was 47 fect west
of government mound. Took in Thompson’s hedge and all ditches and
fences in the town. They did not start from the n. e. of 20 when the
fences were put up. The people travelled in the road. = When Water-
man put up his fence last, there was but 12 feet between fences at s. e.
29. I know the corner and the mound. Road, as originally fenced out
by Waterman and others, was worked. There were bricges and turn-
pike. I know of Waterman when commissioner, working on the
Thompson bridge; work was done between 19 aud 20, and up to the
school house. I have taken an active part in this econtroversy.

C. C. Massy, recalled.—I went to Waterman’s house and told him
to work on the road and move the fence. Waterman said, he knew his
fence was in the road ; said that I might take out fence and then he could
defend himself.
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The plaintiff then introduced in evidence a certified copy of the record
of Grundy County Commissioners’ Court, of the laying out of the road
in controversy and plat of the same as follows, to-wit :

StaTE oF ILLINOIS,
Grundy County. '

At a regular session of the County Commissioners’ Court of said
county, began and held at the Court House in Morris, in said county,

on Monday the seventh day of September in the vear of our Lord One
Thousand Eight Hundred and Forty-six:

Present—Jacob Clay pool, Andrew Kinsloe, James Cronan, Com.

Parrick KeLvy, Deputy Sheriff.
Attest : Georcr H. Kisrsriap, Clerk.

Be it remembered, that at the September mecting, A. p. 1846, of the

Connty Comnussxoners Court of said county the following proccedings
were had, to-wit:

Tuespay, September 8, 1846.

The Court have this day had under gonsideration a petition of John
Curtis and others, praying the appointment of viewers to view and locate
a county road, * commencing at the south end of Holderman’s lane, on
the north line of Grundy county, thence south five miles, thence to the
Illinois river on the nearest and most eligible route, crossing the same
at or near Horrom’s or Bunch’s landing ; thence to the mlddl(, of the
north line of section four, Township 3_), Range 6; thence south through
the center of Section 16, T, 32. R. 6, to the road leading {rom Morris to
the county line in the direction ot Mud Creek.” And the Court being
fully advised in the premises, do order and consider Leander Newport,
Isaac Hoge and Orville Cone be appointed said viewers, and that they
report herein at the next term of this court. Provided that the eclerk
issue no notice to said viewers authorizing said examination until the
sum of twenty dollars be deposited with said clerk as provided by law.

And afterwards, to-wit, at the December term, A. n. 1846, ot the said
County Commissioners’ Court, the following proceedings were had, to-
wit :

Monpay, Dec. 7, 1846,
It is ordered by the court tlmt Leander Newport Isaac Hoge and Or-
ville Cone, who were, at the last regular term of this court, appuvinted
viewers to view and examine a roate for a road from Holderman’s Lane
the road leading from Morris to Mud Creek, be allowed to report con-
cerning the same at the next term of this court.
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And afterwards, at the March term 1847 of the said court the follow-
ing proceedings were had, to-wit :

‘ It is ordered by the court that Leander Newport, Isaac Hoge and Or-

o'ﬁ";‘: ;go:‘led- ville Cone, who were, at the September term for the year 1846, of this

%o, 97 con. court, appointed viewers to view and examine a route for a road from

tinued. Holderman’s Lane to the road leading from Morris to Mud Creek, be
allowed to report concerning the same at the next term of this court.

And afterwards, at the June term, 1847, ot said court, the following
proceedings were had, to-wit :

MoxpAay, June 7, 1847.
Re-appoint- It is ordered by the court, that Thomas Loughead, John Antis and
'c’ll.g"%zt Road Ezekiel Warren, be appointed viewers to view and examine the route
No. 27, &e. for a certain road, authorized to be viewed at the September term of this
hen,g; {]O“"'{"l: court for the year A. p. 1846, in the place of Leander Newport, Isaac
tis, E.Warren. Hoge and Orville Cone, and that the time to report on said road be ex-

tended to the next term of' this court.

54 And afterwards, at the September term, 1847, of said court, the fol-
lowing proceedings were had, viz:

Monpay, Sept. 6, 1847.
Ezekiel Warren, John Antis and Thomas Loughead, viewers appoint-
R‘ﬁ;‘:ﬂg&ff ed at the last term of this court to locate a certain road, number 27, this
"day filed their report and plat of said road, which report is in the words
and figures following, to-wit:

STATE O ILLINOIS,} .

Grunpy Counry,

The undersigned viewers appointed by the County Commissioners of
Grundy County, at their June term 1847, to view, survey, and locate a
county road, commencing at the south end of Holdermen’s lane, running
south five miles; thence south to the Tllinois river at ornear Horrom’s
or Bunch’s Landing ; thence south through the center of section 16,
T. 32 and 6 to the road leading from Morris to the county line in the
direction of Mud Creck, herewith report that they have viewed the
same, and caused it to bo surveyed by E. Warren, a plat of which sur-
vey is herewith submitted, and that we do report favorable to the estab-
lishment of said road according to thesurvey thereof.

E. WaRrex, ?
JorN ANTIs, Viewers.
Troxas LouGHEAD, f

September 4, 1847.
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And the court being fully advised of and concerning the premises in
relation to the said road No. 27, do order that said road be permanently
established as a county road, fifty feet in width.

And afterwards, on the second day of the said term, the following other
proceedings were had, viz:

It is ordered by the court that the following persons receive the sums
to their names severally set forth, it heing for their service in surveying

_and localing road No. 27.

Thomas Loughead, Viewer, 3 days, $3 00
John Antis, g6 o 3 00
Lzekiel Warren, i £ 3 00
Ezekiel Warren, Surveying and Platting, 6 00
Henderson Barrach, (‘h'unnmn, day, 5
Charles Doty, £ 75
Havvey Hyslop, . 4 A )
Tim othy Horrom and Team, 1 day, ; 2 00

And it is further ordered that the above named persons severally re-
ceive orders on the treasurer for the above mentioned sums.

STATE OF ILLINOIS, }

Groxpy Counry,

I, Samuel B. Thomas, Clerk of the County Court witlin and for said
county and State, do hereby certify the foregoing to be a full and com-
plete record of the recorded proceedings had in relation to the laying out
of road No. 27, as appears by the record in my office.

{ o Witness my hand and the seal of sail Court al Morris
| 7§ in said County and State, this Tth day of April 1863.

o
{ Se: Ir}t Lo § . Samuver B. Tuomas, County Clerk.

Minutes and plat of a resurvey of a road in township 34, range & E.
of the 3d P. M., made by me this 29th day of July A. D. 1859, as fol-
lows, (For plat sec pages 56 and 57 record :) Commencing at the NE.
cor. of sec. 6, I'. 84, range 6 east of the 3d P. M., at a point formerly
known as Iloldel man’s hne ; thence S. 80,40 chains; variations 6 deg.
30 min., to the NW. corner of section 8; thence S 80 chains and 61
links—(80.61); variation 6 deg. 45 min. to the NW. corner of sec. 17
(17) ; thence south, variation 6 delr 50 miun., 80 chains gnd 26 links, (80,
26) to the N'W. corner of section twenty (‘)O), thence south, varia-
tion 6 deg. 30 min., 80 chains and 8 links (80.8) to the N'W. corner
of sec. twenty-nine (29), which corner is 85 links cast of the corner, as
set forth in the records of the County Surveyor, made by Thomas Hen.
ry, and dated May 29th 1849, and seventy (70) links east of survey made
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by George Kiersted, and recorded on page 13 of the record, dated Aug.
7, 1851, and 57 links east of a survey made by me and recorded June
925th 1859 ; thence south, variation 6 deg. 85 min. (6.35), 80 chains
and 94 links (80,94) to the NW. corner of sec. thirty-two (32); no
mound found here. Thence south, variation 6 deg. 25 win. (6.25), 39
chains and 68 links to the half-section mound on the east line of section
thirty-one (31), mound and diteh found plain and well marked by a stake;
thence south, variation 6 deg. 25 min. (6.25), 40 chains and I3 links to
the SW. corner of section thirty-two (32); mound plain.

The above is a correct plat of said road, together with the land ad-
joining as therein set forth.
SAMUEL EwERs,

County Surveyor of Grundy County, Iil.

The plaintiff also introduced in cvidence the plat and report of the
survey of the road in controversy made by Ewers, surveyor for High-
way Commissioners of Nettle Creek, alsothe plat and report of Wilson,
surveyor. (Suevey and plat ot Ewers will be found on page 57, Record.)

Here the plaintiff rested his case.

The defendant then called as a witness George H. Kiersted, ‘who was
duly sworn, and testified as follows:

George M. Keirsted.—1 live in Morris ; I am a surveyor; have been
County Surveyor of Grundy Co., I have been a surveyor since 1842,
and have made six or more surveysin the town of Nettle Creek.

I am acquainted somewhat with section 20.

I nade asurvey for Waterman to locate his fence there. 1 started at
the 1-4 corner on the south side of sec. 20. It appeared to me to be a
government mound. I have but little doubt of it. I ran north at 7 deg.
or 71-2 degs. I pursued this line through the scction north, and found
the qr. corner on the north side of sec. 20; from there west I could not
see any mound there; my chaining came out on the west side of where
the surveyors established at grave yard corner. I came out a rod west
of the stone. Then I ran south about half mile to the qr. corner of sec.
90. I sent for a scythe and mowed around and found a mound indis-
tinet; I put in a stake, a white oak stake, and left it about 15 inches
above grouund.
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Then I went south to the SW corner of sec. 20, and found a mound

" and put @ stake there. I took the bearing from tho School House eorner

at 6 deg. I stuck a soft wood stick-—basswood or cotton wood, at the
SW cor. of sec. 20. Two years after that, I was called on to survey
some roads along sce. 17 ; went along out the qr. cor. on the north side
ofsec. 20, was the same as in my former survey. I found no mound on
the s. e. cor. of sec. 20. All we surveyors agree in the corner at sec.
39. There was local attraction; we traveled along and found a varia-
tion of the needle; we dropped the necedle about every half mile, and
the variation was at least from 30 m. to 55.m. McBride & Matthewson,
went to the school house corner and started at 6 deg., they had dug
about a foot from my stake. I told them where to dig, at the place I
supposed I had placed my stake. They dug where I indicated and found
my stake. Matthewson had a first class transit instrument. Ewen’s in-
strument was not in adjustment. Thompson’s hedge stands 8 or 9 feet
west ot grave yard stone. Isaw tlie point where Matthewson and Me-
Bride found corner on s. w. of 20. cor. was right and on gov’t mound.
assuming the corners made to be right it would be on Waterman’s land
95 foet and over. Measuring from the school house fence it would be
93 feet to the center of mound. There wasamound in s. w. cor. of town-
ship, and mound east ; then north another called the Darveau; think
we found mound s. e. of 29,and moupd s. w. of 29.

On his cross-examination George H. Kiersted sai’, grave yard cor. I
did not find ; I putin a long stake of soft wood ; there was a turnpike
on cast of that. Matthewson & DMcBride make their corners there,
some 50 or 60 links due west ran a tangental line by pickets. Brought
us west of s. w. qr. 32

Artemus J. Maithewsor, being sworn, says: I am a surveyor. Have
been engaged since ’31-'32. Have surveyed many of canal lands. Have
surveyed at Nettle Creek, fa]l of 1859, tor Waterman. DBegan at s. e.
of 32; ran random to east 1-4 cor. line of 32. We sat stakes, beginning
at a point; continued north on that line to point near n. e. cor. of 32.
No doubt about those corners. Continued the course of the last half
mile by stake and transit dircetly, running into the fields to the Dar-
veau corner. From Darveau corner next 1-2 mile we found no corner,
Before I ran this mile we had run west to the range line; then came
back to mn. e. cor. of 81; corrected and hunted for the corner north on
the town line ; found the corner; then fixed a point and hunted for the
1-4 corner on the n. line of 323 then ran on the east line of 29 ; contin-
ned n. in Gray’s field to n. line of sec. 90; looked for a cor.; found a
stake standing perhaps 2 or 3 chains; fell west of corner think over 2
chains ; set stakes ; went to the stone atn. e. cor. of 17; ran s. at abont

1-2 mile 40 chs. and 22 links ; found 1-4 cor. on east of 173 continped
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gonth fo  of 20; came out near fence at a point 23 Hes. west of where
we saw stakes stand ; dug and found an old stake near a fence—black
walnut ; ran west; went to n. e. corner of sec. 28. New pike is east.
Waterinan called for anew survey. [ went with Mcbride next year
before the litigation at Morris. Four rods south is a foot and 10-100. T
could not gee from 1-4 corner, between sec. 17 and 18, to grave vard
corner ; there was a high piece of land. Don’t think ditchruns straight s
it is difficult to mark a ditch straight. 1-4 sec. corner on south line of
17 is 25 feet east of the cast fence. Locusts stand on the n. w. corner
of sec. 5. I have looked for mound and have never been able to find a
mound. North line of township overruns government field notes 2 chs.
10 1ks. Difficult to find a mound on north line of township ; it was
plowed over. We ulso ran in La Salle county, perhaps 3 or 4 miles, n.
and s, and e. and w. found a bow or bend. Were in La Salle county
the first time ot surveying. I was doing work for Cook, and Waterman
wanted me to do some surveying for him; said he was in trouble or
doubt. It took me from 3 to 5 days; way be over 4 days. There had
been breaking done about one year between s. w. 1-4, west of 29, and
1-4 cor. 30 in the hollow. We pursued the line across south of creek.
Furrow run to bluff. In running south of w. cor. 20 1-4 corner on west
line of 29 we found an old travelled track, crossing our track sometimes

“ on the left and scmetimes on the right.  Near this line we found one or

two places, little dishes, culverts there. There is an old pike at the
school house at &. w. corner of' 20.  Oue line runs top of the old pike.
Raymond fenced into the road ; that stone west of Thompson’s house at
n. w. side of 20. Thompson’s hedge is 9 feet west of Kiersted’s old
corner. Kiersted corner is 193 links w. of Wilson’s, 11 inches of Hen-
ry's corner. I had an opinion that stone was too far cast. All the
travel appears to be on the line I made on the s. w. corner of 20. When
we got this stake out it would fall apart; had the appearance of being
one stake, and soft wood. The dirt had worked in and I split it. It
was old and rotten. Saw that it had been sharpened with an axe.
Might have been basswood or poplar, or maple, old and soft ; softness
appeared to be from naturc of the wood. Might have been hard, and
rotted soft. I think I found s. w. corner of sec. 20 have no doul:t

“about its being the government corner. By my survey sec. 19 falls

short, and scctions 20 and 2I overrun extensively. Where I put my
stake for s. w. 20, was west of where my survey made the corner. If
my line is right, the north end of Waterman’s fence, say at school house
corner, would be 26 or 27 fect east of Kiersted’s corner, on the east side
of the road at s. w. corner. Noticed the fence on west side at s. w.
corner of sec. 20 bearing s. 764 deg., e. $33 lks.; stone at or near the pike;
another stone we found there: stone set, which is near the center of
pike, 62 lks. n. of Matthewson’s corner, and 8 links west of Wilson’s
corner ; set by this anothey corner. Stand at Kiersted’s corner and look
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n. would require a stick 16 or 20 feet long to picket. Made map this
winter. Made a plat at the time of survey; made the offsots at every %
mile. Known mounds are of greater importance than surveys. I com-
wnenced at 5. w. corner of sec. 32. I went back a piece, to ascertain
betore going into the disputed work, from the n. e. corner of sec. 29. I
called on Gray, and others said it was the corner.

Mvr. John Gray, Hoge and Dix were examined as to corner. Dix
disagreed with Gray and Hoge. I and NeBride started, Dix thonght it
was east of where I was. I could not say, but think I do recollect now
something about the brick. Dix had got puzzled some way. Dix evi-
dently had got excited, could not reconcile it} something might have
trampled on it; we had to dig for brick ; my impression is, T commenced
at a distance from the Hoge corner east. I think McBride commenced
from brick and stone corner; think measured next between two stones,
79 chains and 95 links ; from Hoge's corner 8 chains 27 links—Me-
Bride—I think it would run west of the diteh, the point that we started
from on S. line of 19 to s.w. corner of 20, was less than Govt. notes
called for. MeByride established his corner at s. w. corner 20, past
where I had; found no other stakes at s.w. corner of 20; dug around
east, &c,

Direct Eowamination fesumed.—It is very seldom Govt. notes are cor-
rect.

Rob’t. Wilson recalled by plaintiff.—By sighting the ipstrument to
get a level over the place, I should set the instrument on the ground,
say south and sight north. The rule is that all good surveyors svould
run the lines the way they were originally made.

W McBride, being sworn, says: I am surveyor of Grundy county
since 1848; surveyed Nettle Orcek. In spring of 1860 Waterman
wanted me to make a survey— mentioned Massey— wanted to know
where we were going. Matthewson came to Massey on street ; Massey
said he would take me up. We went up with Massey ; went down to
Grays ; went out to the n.e. corner of section 20 ; looked for corner ;
seemed to be 2 points, Hoge’s corner and Brick-dust corner. Matthew-
son wanted Dix sworn. DMatthewson wanted Hoge sworn. Their state-
ments was contradictory ; noted the difference between the 2 points.
Next went up to 18 ; went there prejudiced against Waterman aund was
careful. I noted the difference to grave-yard stone: then n.; then +
corner to w. side of' 17, back to grave-yard corner, then back ; went to
1 corner on s. side of 18; not able to find any there on range line; then
to School House Correr; then continued that course, same bearing ;
then on east side of section 2, nothing found; then question came up
about n.e. corner of 20, went to n. Dix said he thought he could give
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us a point more definitely. We did some digging at the other corner;
think Dix dug some there. Dix thought it ran through Gray’s house
door ; could not tind any house; went to s.e. of 20, found a stone cor-
ner. Gray thought corner was further east, was not able to find any.
We continued that line on halt mile to Darveau’s corner ; then mea-
sured west noting our distance ; came up on the road; went back after
that, back to the corner ats.e. of 293 found a corner there ; ran n. tos.
e. of 20; random point, came a few inches west of a stone; ran west
noting distance up to the £ corner of s. side of 20; continued up along
5. side of 20, up to s. w. of 19; found point, but not very satisfactory
to me, old digging ; then turned and measured down to where the cor-
ner of 19 ran down and connected one point at s, e. of 20; then be-
tween 19 and 30, 1 mile south; then to s.e. of 29, and measured ounr
distance to s.w. of 29, to s.w. of 80; then one mile n. ; line s.w. of 30,
not very satisfactory ; then to s.e. of 28 to test, and measured up to s.e.
of 29; then came back ; found a zigzag but not regular on road line.
Came back making our corrections at s.e. of 18, we set no corner.
At s.w. of 20 my calculations came 5 or 6 links east of the Matthewson
and Kiersted corner, but I put my cornor where Matthewson had. By
my survey section 19 fell short and 20 and 21 overrun extensively. I
afterwards run out a road on the range line, in the southwest corner of
18; then s. to the s.w. of 30. Tadded 24 links to make it full 8 links,
that gave this entire Govt. distance, except 1 link. About same time I
laid out another road on line from s.w. of 18 to School House Corner.
I put my corner for the n.w. of 20, 8 feet and a few inches. Govt. dis-
tance on that line 72 chains and 20 links. I made it 72 26. I have an
old record ‘old record of Henry offered ; ruled out by the court; de-
fendant saves the question.) [The following is a copy of the survey and
record of Henry, to-wit :]
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Found ,mound ons. w. cor. of 18 on qr. cor. between 18 and 19 ; com-
menced at range line—-ranged, did not find mound’; made it 72.38 ran-
dom line to stone. TField notes were 72.20 from township line, to stone
was 72.38. Gov’t distance was 72.20.

I am satisfied the Gov’t distance
was not correct.

Gov’t distance would fall short of where the stone is,
would be too short. I have run in Gmndy County other lands, where
all mounds were visible in s. part of Grundy Co., (shows map.) As-
sume that the line of towuship is straight which is not correct. Gov’t
notes show 80 chains 10 links, next mile 80.20, next 80.22 and 80.18, &e.,
is generally so through the county. Gov’t. mound is correct must be
extraordinary circumstance. I'have often found fraction to run over
and fall short ; there is no rule for finding last corner laid down. The
s. w. cor. is not an essential corner. I know of no definite rule by which
a surveyor is to be governed. My opinion is, I would first try Gov’t.
distance, and it different, would go to the krown cor. ran random lines,
&e. I know the instrument of Ewer. I took it home and examined it.
Tried to run some lots 5 was out of adjustment, center pin very dull,
was out of adjustment when I gotit ; my opinion is that it had not been
in adjustment in a good while ; was at n. e. with Kiersted in 1861, at
n. e. of 20, was with him at grave yard corner. I planted stone at
grave yard corner, I know stone, called it the Henry stone. Henry was
with me and pointed out the corner at s. e. of 18. Kiersted stone was
7 links west of mine and mine 12 links and some inches w. of grave
yard stone, same stone that all the other witnesses have been talking
about. When I got tos. w. con. of 20, I was of opinion that point
was some 6 or 7 links E. of point Matthewson proved. I dug for stake
and found it. We differed a little, his cor, was a littJe west of him. We
went down to qr. cor. on w. side of 29 and forrandom pt. there. I think
I put in a corner there e. of the stone 6 or 7 links. I think we went
5. tos. w. of 29. T was impressed that the corner would be very close
to where Matthewson’s mound was, thought Matthewson’s point was a
little too far west. Then west to town line in La Salle County, thought
that corner was a little west, I found a corner down, west and found
gov’t distance did not hold out. Iadded links enougl to make full 80
this was a range line ats. w. of 30 I then was better satistied that cor.
of 5. w. 29 was correct. I puta stone in on school house cor. which is
% feet 3 or 4 inches west of Kiersted’s cor. Lrom all circumstances I
thought Kiersted was right and 1 wrong. I became satisfied that my
corner at s. e. of 20 was too far east, Kiersted and I'went up there. XK.
ranged along n. and s. a lirtle and said *“Mac, you have your corner too
far east.” This was in 1861, after we examined the Iiersted corner, I
dug and found an old stake. After Kiersted ranged n. and s. found a
white oak stake. Kiersted described it before, was the same, Kiersted -
said * set your compass at 6 deg. and run down and you will find near-
ly corner,” Did so, and found that the two corners of Matthewsen and
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Kiersted were eorrect. Suppose our cor. to be correct. Waterman’s
fence was not in the road; an old road is west of where the road is now,
and would correspond with our surveying ats. w. of 20 might have been
15 or 20, &c. It would leave the old travel about right. Saw ends of
Waterman’s posts. ‘

On his cross examination, N. MecDIride said: Variations of compass
differ at different times; nine years from now, variations would be but
very little different.  Variations incline both ways. The gencral varia-
tions would be the best test alter getting courses. In N. W. portion of
Illinois, the variation is about 2 degs. Whole amonuts of variation is
west. I placed the corner from Matthewson’s testimony, not far from
my survey, because it was destroyed and plowed over. My measure-
ment overran some links. Matthewson’s corner would make 20 and 21
overrun more than mine. Run down to SW. of 29, found nothing there.
I dug at a point pointed out Ly Dix; found stones; am not positive
about brick. Don’t remember measuring from old foundation ¢t Gray’s
house. I measured the distance from the Hoge to the stone corner.
Anderson and French did the chaining. SW. 1 of 19 remember dig-
ging there. SW. corner of 20 was a stone. Was another ctone SE. of
stone on % corner on south line of 20. Lswore Mr. Gray. I do remem-
ber about secing a furrow, think it was east of Matthewson’s corner,
about 2 rods. I think there were 2 or——sticks standing on a very large
mound there, ant hill, or something very much clevated. Sticks were
stuck in the ground. Ordinary description of government sticks at 1-4
corner of south line of 20. Mound appeared to lLe about 20 years old.
Furrows ran a little east ot south I think.

Direet Examinatio: Resumed.—This is the same mound Matthewson
referred to.

Cross Ervaminaiion Reswned.—The corner on it cast of 20 was west
of ditch on east side of road.

J. V. P. French being sworn, says: I live on sec. 18 on NE. 1. Liv-"
ed there in June 55. Have lived there ever since. Have chained there.
Have taken no part except as chainman on 1st Matthewson survey ; 2d
think when McBride was there. Waterman was there part ot the time,
nearly all 1st time. They commenced on T. line on SE. 32; 2d time
don’t recollect. I know several places at School House Corner.  Know
the point 25 feet from Kiersted’s corner to fence. In ’57 and ’58 Gray
was school director there when fence was put up. Bridge between 17
and 18 at my SE. corner of 18 to SE. corner of 18, 27 links east—2T
east of that line. Raymond moved his fence after this difliculty com-
menced. Moved part of his fence, might be % more or less. There was
a traveled track inside his fence. Was 40 links from it. Raymond’s
fenco was set out 89 feet. Should think old track was where they claim
this corner. There is a pike in the line, took the old track. Raymond’s
improvements were in reference to the oid pike. I think there was a
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part of Waterman’s fence at school house moved a little east. I think I
would have been likely to have taken notice it Waterman had moved
his fence so as to have allowed only 12 feet. Before Raymond moved
his fence at the school house, I should think there was plenty of room.
Did not notice Waterman trying to mislead surveyors. Aylesworth
built school house fence in 1858.

Ocver Dix being sworn, says: I live on south 4 of SE. 4 of 83 own
NE. § of 17. Have lived there since '48. % corner on south line of 8,
SE. corner of 8. The whole mounds on north side of 8§ were visible.
The 1 4 corner on east line of 17 and tlic mound on the SE. correr of 17
was visible at that time; 1-4 corner on west of 17. I was not familiar
with them. I recollect the NE. corner of 20, and on the SW. ot 20. I
went down with Waterman to see about corner, about Waterman’s build-
ing in 49 or ’50. Traveled south considerable after road was laid out.
I hauled my rails and posts up that road. The timber voad travel went
very near road. Nearly all the travel was near the mound. Old line

of travel, left. The mound a little on the east. Horses’ whiffletrees hit

the stakes several times. Stubbed my toe, I was down there last No-
vember. There was evidence ot the traveled track in field. Old pike
ranged as near with present pike as near as you get any,—near SW. of
20. Raymond’s fence the whole line from the school house down, was
nearly straight. Waterman’s fence had not been changed to amount to
anything by him. At SE. being a little low and muddy he put in his
tfence on his own land, are SW. corner of 20, 15 or 20 feet  Four or six
rods of fence on his own land. This was after his line of fence. There
has Leen no general change in the line of fence along 4 wile of fence.
Raymond put his fence out so far that there was no room for travel.
Could not have been a hog pen over the imound withont my knowing it.
Knew Waterman’s blacksmith. 30 rods from north was crotches,—
boards nailed on,—was to keep the wind out,—no floor. No attachments
except what the horses left, and cinders. I knew where the SE. of 17
was, before it was demolished. When fencing, Cook showed me the
mound. TFence stood there some 2 or 3 years. My fence was 2 feet
east, out end, 1-4 corners of 17, I have known since ’58. Waterman
wanted me to show him the brick and stone corner. MecBride came and
I put my foot down and said, somewhere here and about 2 feet from
there an oldish pointed stake; and put in brick and stone—either Mat-
thewson or MeBride. I did not put it there. Had been travel over it.
NW. of 17 in 1850 was visible.

On his cross-examination, O. Dix said: His father married my
mother. N. e. cor. of 20. I was examined by McBride. I told them
there was about the corner found stake 3 or 4 inches high. They did
not find brick and stone there at that time. On the e. line of 20 Hoge’s
fence was there, not Ewer’s. Mound on s. w. corter of 20 was on a
lowish piece of ground. Travelled road was to the w, of the mound.
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R. R. Peckham, being sworn, says: Live in sec. 8. Ten years ago
next April Waterman had built his fence, when I was first there. Don’t
know where these mounds are, of my own knowledge. I gota hog
from Waterman. There was a hog-pen there of 2 or 3 acres towards s.
w. of 20. Well was near fence, about 15 feet. The well is about 15
feet from west fence, and about 2 or 3 rods from s. fence. Never knew
him to move his fence. Fence could not be moved without my knowing
it. I changed works with him every little while. The old pike would
be in a range with the old line of travel. Raymond moved his tence
about 39 feet. The old turnpike was before they had any law-suit.
With reference to the old line of travel, Waterman had left out 25 teet.
Has been no substantial change in Waterman’s fence till it was cut
down. Don't think the north post of Waterman’s fence] stood east of
Gray’s fence.

James Anderson, being sworn, says: Live on w. 1-2 of sec. 35, Nettle
Creek. I carried chain for McBride with French. Some acquainted
with land and old lines of travel; have been forsome time. No change
in Waterman’s line of fence, except on north end of it, till it was cut
down. North end 10 or 15 rods set back cast from the road. Water-
man’s fence was east of the travel; should judge 2o, 30, or may be 0
fecet. No change. From Kicersted's mound and Matthewson & Me-
Bride’s mound fence never encroached upon the road. Old line of
travel would run into Raymond’s field at s. w. corner 39 feet. Ray-
mond moved his fence 39 feet east.  Waterman’s fence and Raymond’s
fence, as he first made it, would lean 50 feet, and may be more. In s.
w. corner was a house and fence. Since controversy commenced fence
was moved, and finally house was moved east. Ask Gray what ranged.
The school house fence stood 25 feet then, ou aline of trees or stnmps.
Would come on aline of school house corner.

Yale Waterman being sworn says: Father’s fence was set in 52 or
’53. I helped set this fence; the mound was visible ; stake burnt oft;
grass was high, low ground, high water covered it. In ’* 1 Kirested came
out and recognized mound and put stake there. TIlaid downsome boards
took a square and measured from them 26 feet. Schoel House
mound was then visible, between two points was pretty straight, mound
remained here about 8 years ’till it was plowed down, saw Reuben
Raymond plow it down, saw him do it in ’57 or 58 no other mound
after that. After Raymond enclosed, his fence set back 25 feet on the
west. Raymond extended it abont 88 or 89 feet. Raymond’s fence was
put there in ’54 or ’55, our fence was put up first. The first traveled
track was in range with the 1-4 corner and s.w. of 20, a little more on
the west side of mound; drier now being plowed; was there when
Kiersted found the mound in ’51 or ’52, after he measured them he sent
sor a scythe and mowed and found old stake burned. Set basswood



76

-

T

29

stake at School House corner. Mowed down and the ditch was visible.
Drove a seasoned white oak stake with sledge, and Kiersted adopted
this. They told me they found the stake as I told Matthewson and Me-
Bride ; should judge it was the same stake. McFarland has fenced s.
on line of road ; had been breaking at the time. Bridges, Stranger
put. on since this suit commenced ; moved east, carried np to where our
fence originally stood. Ilowing up made road go east. Bridge moved
a little more than its length east. Was with Matthewson when he four:d
mound (not on s.w. 20,) was quite an elevation passed over. Matthew-
son told me to take a shovel and shovel it,out carefully ; struck 3 courses
of clay. Matthewson took a pin and found a hole where the stake had
rotted out. Was a stake cast of that not an oldone. We own w. ¥ n.e.
1-4 See. 29; was a track, &e., went down to break, turned up that road
since this difficalty. There has been a mound made and some stakes
put in ; rotten when putin.

On being cross-examined Yale Waterman said: Has been a contro-
versy about road on the uarter corner of s. line of 20. The west line
of ditch ranged with mound.

Yale Waterman recalled by Wheaton : At Wilson’s survey, I wasnoé¢
there. I know when Highway Commissioners were there with Ewer in
July 1859.

Cross fwamined by Gray.—Was not at southwest cor. ot 20.
Here the defendant rested his defence.
The plaintitt’ then introduced the following rebutting testimony :

C. C. Masscy recalled by Wheaton: 1 am not mistaken, and I think
Iam not. Yale Waterman was at SW. corner of sec. 20, and said he
knew once where mound was, but did not know now. Plowing was done
in Massey’s land. When Raymond plowed he plowed each side of
mound, then both together ; fences would have to be moved from SW.
of 20, west along 17. Was present when Dix &ec. at NE. corner of 20.
Mr. Dix was sent for ; dug down where Dix tojd them and found brick
and stones. Dixsaid he got that corner by ranging through from his 1 4
corner to the old house. Dix said he knew it by the SF. corner ot his
1 4 corner and old house, at or about the Matthewson survey. I think
they tound 15 stakes at SW. corner of sec. 20.

Cross Ezamined by Gray.—The highest of the stakes were 12 feet
trom it ; balance 20 or more; were found before land taken. Do not
know when land was taken. Mound was south of Massey’s. Morey’s
fence would be in road, so would Raymond’s. Thompson’s hedge is in
road ; would reach French’s fence it' he carried it on.
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Aylesworth for Plaintiff.—At NE. of 20, I was present with Dix ;
Dix said, when he or some one else was digging, that was the corner,
said he knew by ranging with old house. MecBride ranged with the-
brick and stone corner, and would strike 8 or 4 rods, perhaps of house.
Dix said Waterman was with him when lhe put brick and stone in NE.
of 20. T built school house fence; was put from the road not less than
a rod, so that a team could be hitched without being in the road.

Dr. Ewers.—I think 1 was present at s. w. corner of 20. Do not
know that question was put to me more than another about running the
s. w. corner. Yale Waterman, in substance, said he once knew where
the s. w. of 20 corner was, mentioning the time when it was plain and
well defined, but could not tell now.

Ques. What is your best recollection ot the substance of what Yale
Waterman told you about his then knowing the s. w. corner of section'
20?2

That he did uot know the precise spot. He had impressions that it
was further west than I had fixed the stake, but was not confident.

I know only where s. w. corner 20 is, from Matthewson’s and my own
observation. At the time of surveying for Waterman, land was open
prairie. The ground in that region was a little higher. As faras
plowing goes immediately in this corner, I don’t suppose plow ever
went over it since grass grew. On the prairie land 1ises, inclines a
little to the south. Grass growing there was common piairie.

Cross Keamined by Gray.—My eyes are not better than a level.
There would be a difliculty in taking a level by putting instrument 1m-
mediately in the vicinity. Instrument should be off. Cannot take a
level within a rod of instrument.

Simon Fry, called and sworn by plaintift, said: 1 was present at
Matthewson & McBride’s survey in 1860. I know pretty near where s.
w. corner of 20 is. Lowest place of gronnd is'not as low east of stake,
but lowish flat ground. Tall grass never grows there where Matthew-
son’s corner was, 1-4 corner on s. line of 19. Was present when they
were trying to find this corner.  Matthewson stopped and dug. They,
Matthewson and others, dug up a mound that looked like an original

‘mound, between 19 and 20. Mr. Gray told them where the mound was.

Was n. e. of Matthewson’s mound, Think Matthewson was sworn by
McBride. There was a hole in the mound that I called a erawfish hole.
That was the hole that Matthewson swore to. There were many stakes
at the s. w. corner of 20 all around. I can’t tell about mound and
crawfish hole as well as Watermans
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Thompson, called by plaintiff. S. w. 20—was present at Matthewson’s
and McBride’s survey. ground has never been plowed. Ground slopes
to the west.

By Gray, for defendant : Can see one furrow there now.

John Gray, recalled by plaintiff.—1 know that Raymond dic plow up
the mound at s. w. 20. There was an original mound 47 fect east. I
can’t state 42 was plowed up by Raymond. Was present at Matthewson
and McBride’s survey. Heard Waterman test.

Matthewson corner was never plowed up, ground there was upland
prairie. Long grass never grew at Matthewson’s corner, it was an ele-
vation, was to the extreme west of long grass. Was present at survey
where Dix n. e. of 20, found Dix digging, said, ** Dix. what arc you dig-
ging there for.” No answer, he came down to brick and stone. Dix
said, sighting through north, I can swear that the original was to the
right or left of my spade handle.” We asked Matthewson to go. P.
Matthewson refused. Fixed his compass at old house and ranged back.
Threw him cast. Dix said I put the bricks and stones there and Wat.
erman was present ; that was considerable east of the government
mound at ht corneron s. line of 19.  Yale Waterman dug and Matthew-
son soon found what I called a craw fish lole and I pointed out the gov-
ernment mound a fow rods n. c. of that. Matthewson was particularand
took his knife and said cor. was disturbed ; said it indicated a gov’t mound.
I ran something into the hole that was called a eraw-fish hole; did not
put the rosin weed into the hole until Matthewson had gone; they meas-
urcd from the crawfish hole and not trow the mound pointed out by me.—
After the Matthewson survey we looked for stakes ats. w. 20, and ex-
amining Matthewson’s corner we dug and found many stakes, pretty
much west and all around. The Matthewson survey would give me
more land. Wilson’s survey would give me just right.

Here the testimony closed.

All the foregoing witnesses, both for the plaintiff and defendant, were
duly sworn before testifying-

This was all the evidence in the case.
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The ¢ourt then gave the following instructions.for the plaintiff, to the
giving of which, and each and every of them, the defendant then and
“there objected.

The court then and there overruled the said objections of the detend-

_ant, and to the opinion of the court in giving said instructions and each
~and every of them, the said defendant then and there excepted.

1. If the jury believe, from the evidence, that there.was anopen and
public highway on the line described in the complaint, and some time
‘within eighteen months prior to the commencement of this suit, the
s;une/gbst:‘uutcd by fencing, or otherwise by the defendant, Waterman,
then’the jury should find for the plaintiff, and assess their debt against
defendant in a sum not to exceed ten dollars.

9. It the jury believe, from the evidence, that the Highway Commis-
sioners of Nettle Creek, as lighway Commissioners employed Dr.
Ewers, then being county surveyor of Grundy county, to survey and fix
‘the boudaries of the road in question, and in pursuance of such employ-
ment, and under the direction of said Highway Commissioners, he did
survey, and locate, and plat said road, and whea such plat was com-
pleted and report thereof was approved by the Highway Comnissioners
of £zid town, and under the direction of the Highway Commissioners of

"said town filed the same, together with the minutes and report of survey
i1 the Town Clerk’s office of said town, then such plat, minutes, and re-

port so made and filed, is prama facie evidence of thelocation of aroad
“on the line indicated by the sarvey, and upon the question of the loca-
tion of the road, or line of the same, the burden of the proof is then
upon the delendant to disprove or rebnt that prima facic case, and if
the defendant has not done so far as relates to the lme of the road, the
jury should find for the plaintiff.

3. A public road established by public authority, cantinues as such un-
(il it shall be vacated;by like authority, and it does not tollow because the
public have adopted another and different line of travel voluntarily, that
the road established by public authority is abandoned or vacated thereby.

4. The jury are jnstructed that it is necessury, in the first instance for
the plaintift to show, in order to prove the establishment ot the road by the
direction of the County Commissioners’ Court, is to introduce the vrder
of the County Commissioners’ Court establishing the road, and itis
necessary for the plaintitt on that question to go further and show that
the previous steps required by the statute had been taken.

6. It there is any discrepancy between the courses and distances, and
the monuments mentioned in the sarvey of the road in question, the
monuments must control. ’
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11. If the jury believe fram the evidence that the.defendant, at or near
the southwest corner of 20, tle point in controversy, fenced out a road
ceveral feet east of the point established by Ewers and Wilson in their
surveys, and identified Ly other witnesses; if the jury believe trom the
evidence that they did identify and establish ihe same as the true SW
corner of section 20 in town 34, and that defendant so fenced outa road
at that point, with the intention that the public should use the sanie as
a public road, and the public accepted the same as such by traveling and
repairing it, by proper authorities, then such facts amount to i dedica-
tion of a road to the public, and the defendant has no right afterwards
to fence on or across the same. Provided : If the jury turther believe
from the evidence that at the time Waterman built said fence, there was
a road laid out on the south end of the west line of section 20, by the
public authorities, and that Waterman in building such fence intended
only to fence out such public road, then that would rebut the conclusion
from that act that he intended thereby to dedicate the road so fenced ont
to the public for a highway, but is good evidence in the question as to
where Waterman regarded the east line of the laid out road to be.

The said defendant then and there asked the court to give the follow-
ing qualifications to the plaintif’s third instruction and the plaintifi’s
fourth instruction ; and to give the sune as asked Ly the deferdant, the
said court then and there refused ; and to the opinion of the court in
refusing to give said qualifications to caid 3d and 4th instructions of the
plaintift the defendant then and there excepted.

Qualifications to Plaintiff’s 3d nstruction.—- Lt is not necessary that
the public authorities should vacate a road when once laid, but the pub-
lic may abandon by **non user » and by adopting another and diftereng
line of travel, and st.ch adopted road, if proven, and the public acquire
a right therein by dedjcation of the owners ot ti¢ Jands through which it
passes, and if the jury believe from the cvidence that the public did
ab ndon said road us above stated, and adopted another line of travel as

. above stated, and acquired right therein, as above stated, by dedication,

then said adopted road became 2 legal highway 3 and then, if the jury
believe from the evidence that Raymond fenced out a road several feet
west of the point established by Kiersted, McBride and Matthewson in
their survey and identified by other witnesses—it the jury believe from
the evidence that they did identify and establish the s me as the true &
w. correr of section 20, ax.d that said Raymond so fenced out 2 road at
that point with the intention that the pullc sl ould use the same as 4
public road, and that the public accepted the same as such by travelling
and working the same by the public authorities, such facts amount to &
dedication of a road to the public, but under the qualification given by
fhie court to said plaintill”s instruction. ;
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Qualification to the Plaintiffs 4¢h.—But, if the jury believe from the
evidence that the plaintift' has shown by his own proofs, by the record
introdncgd by him of the original proccedings of the county cominis-
sioners, or otherwise, that there was a petition for said road, signed by
thirty-five citizens of the county, then the plaintiff wust. supply such
defects, if any, in the record by other proof.

The said court then gave the following instructions for the defendant,
The court refused to give the 6th instruction asked by the defendant;
and to the refusal of the court in that behalt the defendant then and

there excepted.

1. The jury are instructed as a matter of law in this case that the
monuments crected by the original goverument surveyor upon the land
are facts, and that the field notes and plats returned by the original sur-
veyor, indicating course, distance and quantity, are but description,
which may to serve to assist in ascertaining those tacts.

2. The law makes the lines actually run upon the ground by the
original surveyor the,true external boundaries of all lands sold by the
government, it they can be ascertained by reference to the monuments
erected upon the land by the original surveyor,

8. Established monuments not only serve to show with .certainty, the
lines of their own tracts upon which they are erected, but may be re-
sorted fo in connection with the field notes and other evidences to fix
the original location of a monument or line which has become lost or oblit

-erated by time or accident, or design.

4. When a section corner is lost, the monumentsof the adjacent sec-
tions may be resorted to for the purpose of" ascertaining where the lost

-corner was actually put by the original surveyor.

5. The law cannot satisfactorily determine in all cascs, whether
courses and distances shall govern when they do not correspond.  But
this must be determined by concurring testimony and the circumstances
of each particular case; the one that convinces the judgment most must

be selected. But where known wonuments are- found, they control

courses and distances, whether they, the conrses and distances, corres-
pond or not.

6. The monuments, if found to have been erected at the two extremi-
ties of a township line, are not entitled to a more controlling influence
in determining the actual location of the intermediate line, than the sec-

tion corners established along the line if they can be found, and ‘the
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7. Whether a township line or a section line are necessarily straight
in all cases,}g-deﬁected line or irregular curve line, if established by
satisfactory evidence, should be adopted by the jury as the true line
Joriginally run by government surveyor., ' :

v *8."The quantity of land by distance or measurment according to the
field notes, may sometimes be considered by a jury in corroborzation of
othcr'evidencés, but in determining the Loundaries of land, they are the
least reliable, and are tlie Jast to be resorted to. LR

9. If the jury believe from the evidence that the highway in question
was laid out on the section line between the SW. corner of section twen-
ty and the quarter corner on the east line of section 19, and that these
two points established by Matthewson, MeBride and Kiersted and other
-witnesses, it proven, are the true corners for sajd two points, and that
Waterman’s fence at tho time of the supposed abstractions, as claimed,
was fwenty-five fout east of a line'ryn between those two points, then the
jury will find the defendant not guilty, if they find the width of the
‘road as laid out, was tifty feet.

10. If the jury believe from the evidence that a fence and improve-
ments was made south of the SW. corner of section 20, by Martin, and
that bridges were put in by the road authorities on the line of the road
in controversy, hetween section 19 and 20, and Dbetween seetion 17 and
18, and between section 30 and 29; and that Raymond built his old
fence in reference to the old live of travel, and that the school house
and school house fence was built, and that the pike south ot the school
house was made in reference to, and on the same general old line of travel
as also-French’s Mg%ﬁd MecFarland’s fence; and that the traveling
public used said general line of travel, it proven, for a scries of years,
commencing shortly after the road was laid out, and that all of said im-
Provements are on the same general range, and correspond with the
lines as fixed by Matthewson, McBride and Kiersted’s surveys: these
cireumstances in connection with others in proof, are proper to be con-
sidered.by the jury in determining the' yuestion of wheys the road ‘in
«controversy was laig: - J e




34.

ASSIGNMENT OF ERRORS.

'1. The court erred in mdmlttmo improper evidence oﬁ'ere(l
by the plamtlﬂ below.

- 2. The court erredin refussng to '1drmt proper evidence offer-

.ed by the defendant below.

3. The court erred in giving'to the jury the said instructions

and each of them, asked by the plaintift below.

4 The court erred in refusing to qualify the 3d and 4th in-

structions of the plaintiff below, and each of them, as asked to

be qualified by the defendant below.

5. The court cired in refusing to give'to the jury, the said
6th instruction asked by the (lcfendant below.

6. The court crred in overruling the motion of said defendant
below, for a new trial in said cause.

¥ The court erred in overruling the motion of the defendanf
below, in arrest of judgmentin said cause.

8. The court below erred in the apportionment of the costs
in said cause.

9. The court erred in rendering the judgment aforesaid, in
manner and form aforesaid.
GRAY, AVERY & BUSHNELL,
LELAND & BLANCHARD,
GLOVER, COOK & CAMPBELL,
flttJS JSor Plath[} tn Krror.
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SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. D). 1864.

BRIEF AND ARGUMENT OF DEFENDANT IN ERROR.
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is concerned, for Thomas Longhead, one of the original viewers of the road,
testified, (see Record p. 25,) that at the time of laying out the road the
NW corner of section 20 could not be found, and the viewers of the road
Taid the road on the west line or edge of the ditch on the west of sec. 17,
for tho reason that they could not find the NW corner of 20, and so laid
the road without reference to that corner ; and it is immaterial therefore
whether Henry afterwards found that corner or not.

II.

The plaintiff’s second instruction was properly given under the act of
1861. (Seo Layws 1861, p. 130.)

That act is”;v postﬁ:to in its operation. It does not deprive the

owner of the lafitl of any vested rights, The actsimply ratifies and confirms
all 'proceolings theretofore bad by town authorities and other authorities
in surveying, locating and platting the public highways of each town, and
makes such plat and survey prima facie cvidence of the existence of the
highway.

The argument of plaintiff in error is just as forcible against the opera-
tion of the statute in futwro as azainst its ex post facto cffect, and there-
fore the argument proves too much.

The act simply establishes what shall be evidence in a given case and
cannot be, when it goes no further, unconstitutional.

It is not every retrospective law that is ex post facto and unconstitu-
tional, as for instance a law curing former defective acknowledgments in
deeds, although retrospective, is not ex post facto aud unconstitutional.
8 Pet. 88: 15 S. &. R. 72; 8 Mass. 472, and like cases which assimilate
to this.

But independent of this instruction, and even if it had been refused, the
jury would have found from the evidence and would have been warranted
in finding the same verdict that they did render, and must have found the
location of the road as they did, as we shall establish more fully hereafter.

. *:!05-4-*%" o
.‘w&a—*w—’&**‘
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III.

The third instruction given for the plaintiff and objected to by the
defendant establishes the true principle, that “it does not follow because
the public have adopted another and different line of travel voluntarily,
that the road established by public authority is abandoned or vacated
thereby,”

Champlin v Morgan, 20 Iil. p. 183.

And the qualification asked for by defendant below had a direct tenden-
to mislead the jury, and had also injected in it an argument of the case,
and moreover, wholly, inapplicable to the facts proven ; for the evidence
18 overwhelml‘mt thegwead was established where Ewer and Wilson
made the SW corner of sec. 20, and over the point where the turnpike
spoken of by them afterwards was, their stake for the SW cor. of 20 being
get by them i centre of the turnpike ; and the public only n @ wet
time went w* the place of the established road in order to avoid the
wet place where the mound in SW 20 was, and there was no evidence at
all of a2 non-user, and no evidence at all of a dedication of a road to the
public on the west of the true SW cor. of 20.

LV

Tho defendant’s 6th instruction was properly refused, asit instructed the
jury, on the weight of evidence, instructiug them that one fact should not
have a more controlling influence on their minds than another, a matter of
which the jury were the sole judges, and on which the court had no right
to instruct them. It seems unnecessary to elaborate this point. A mere
inspection of the instruction shows its impropriety,

- - ’..A...., . By P
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v.

The apportionment of costs was a matter of discretion for the Circuit
Court: The statute is that the court shall divide the costs according to
the justice of the case.

Sec. 17, Scates Stat. p. 246.

There is no such practice in tho Circuit Courts in apportioning costs as
claimed by plaintiff in error in argument. The plaintiff below prevailed in
the case, recovered all the judgment the statute would allow, established
the road by proof and fully prevailed on the merits of all questions in con-
troversy ; and we submit that the Circuit Court did justice in apportioning

the costs, even if this court inquires into that question.
-

-, A\

B d

VI.

This court got disturb the verdict of a jury unless it is palpably and
manifestly agatst evidence. If there is cvidence to support the verdict

this court will not interfere. 25 Ill, p, 125, Ohio §» Miss R. R. v. Brown.

Nor where there is a conflict of evidence. Bloom v. Crane, et. al., 24
IIL p. p. 48, 49.

The testimony of Thomas Longhead, (one of the original viewers of the
road, see Record p. 25,) William Stephen, (Record p. 27,) James Thomp-
son, (Record p. 28,) George Bullis, (Record p, 29-30,) C. C, Massey, (p.
32, 38,) John Gray, (Record p. 49, 50,) fully establishes the % co:ner of
south west of sec. 20, as shown by them as old residents from the govern-
ment mound and stake formerly existing there, from the peculiar location
of the mound, &ec. ; and their testimony is direct and positive thet the true
soath west } corner of 20 is where Ewer and Wilson, the two surveyors
for plaintiff, made it in their surveys.

And the jury mast have been satisfied from the evidence that tho point
established by Ewer and Wilson, in or near to the centre of the turnpi’e,
corroborated and identified, as it was, by the testimony of the above named
witnesses, was the true SW corner of sec. 20.

Wilson and Eiwer, by their surveys, made the SW cor. of 20 identi-
cally the sams, or nourly so, [Record p«p: 49, 23,] while Mathewson
& MeBrido do not put tho corner whers their survey briags. [Sce Math-
ewson's testimony, Record p. 63, and McBride's, Record p. 66.] McDBride
& Mathowson differed, but MeBride put his corner where Mathewson had,

R
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although his survey brought him 5 or 6 links cast of Mathewson: [See
McBride's testimony, p. 66.]

And the jury very properly gave but little reliance to the accuracy of
theso two surveys, as against those of Wilson & Ewer, corroborated by so
many witnesses to known monuments.

The surveys of Mathewson & McBrids made sec. 19 fall sh rt and sec-
tions 20 and 21, overrun extensively, [ Record p. p. 63, 65,] while Wilson &

Ewer giva to sec 19 its complement, and 20 and 2L overrun but little.
[See their testimony, p. p. 23]

. It is not true that all bhv obstructions were made by Raymond as alleged

‘b-ﬁy p]amtlﬂ' ll? 2
acorma, nce \ns el into the road 2 or 3 times. See testimony

of James Thompson. p. 23; breorge Bullis, p. 29; Wm. Winterbottom, p.
31; C. C. Massey, 32-83; Wm. McFarland, p. 47-48: R. Aglesworth,
p. 48; John Geay. p- 49-50 ; and was in the road at the time of commen-
cing this suibminnlly, and obstructing the same. Testimony of John
Gray, McFarland, Aglesworth, Massey, &c.

The road was originally laid on a straight line. [See testimony of
Thomas Longhead, one of the original viewers, p. 24; John Gray, p. 50 ;
William Stephen, p. 27; John Longhead, p. 27 ; Thompson, p. 28; Mas-

- 8oy, p- 82, &c.]  Waile if the road was where plaintiff in error claims, and
whero surveys of Mathewson & McBride pretend to put it, it would beon a
curve. [See tescim?ny ever_?where.]

The ovenfixélmin«r balance of testimony establishes the location of the
road where it was claimed by the plaintiff below, and also establishes the

fact of the obstructions of the road by Waterman in fencing a%ss “the

game. e

VII *

The jury, from the evidence must have found, as they did, even it
the conrt below had refused the 3d instruction of the plaintiff below, or
had given the modification of the same asked for by defendant below.

For these reasons we submit that the judgment of the court below
should be affirmed.

DICKEY & WHEATON,
R For Deft in Error.

. \’
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SUPREME COURT OF ILLINOIS,

APRIL TERM TEHEREOF, A D. 18864.

MINARD L. WATERMAN,
Plaintiff in Errop,
Vs.

REUBEN RAYMOND, WHO SUKS
FOR HIMSELF, AS WELL AS FOR THE
Couxrty or GruxDY,

Deft. in Error. |

¢ Error to Kendall County.

—_— —_—

POIINTS_AND.AI"I“]-I(),RITIES FOR PLAINTIF ) IN ERROR.

This was an action of debt under the statute for obstructing a publie
highway. |See Session:Laws, June 22, 1852.] '

£

Scates Statute, p. 574,
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menced at mound at the NE corner .of said section ; thence west varia-
tion 6 degs. 28 m. dist. 72.02 to mound ; thence south 6 degs. 15 m. dist.
80.07% to mound; thence east.variation 6 ‘degs. 15 m. dis. 72.19 to
mound ; thence north variation 6 degs. 074 m. dist. 80.26 to place of be-
ginning. The subdivisions are marked -in figures upon the lines. (For

plat, see page 67 record.) Troxas A. HENRY,
County Surveyor of Grundy County, IlL.

I hereby certify the above to be a true and correct copy of the original
record of survey in my oflice as copied by me from the sane.

Morris, March 9th, 1864. N. McBribpE,
County Surveyor of Grundy County, [1.

See Abstract. n 7.
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The 8d section is ex post fucto in its operation. Itis made in itsterms
f‘ to apply to ratify and confirm all proceedings Aeretofore had,” &e., and
in the case at bar did operate on the survey made by Dr. Ewers in 1860.

The 2d scction makes the plat, minutes and report of the surveyor,
prima facie evidence that the road or roads there indescribed, have been
lawfully constituted a public highway.

This deprives the owner of land of his tight, without any notice or
hearing of any kind, and legalizes a road at all events, dispensing with
all the necessary requisites before the title to a road can be vested in the
public. It makes the surveyor a tribunal to.pass upon the rights of
property, without any notice to or hearing of the owner. If this be so,
a surveyor is the supreme power of the state.

24T 38,

AT

The 2d instruction giyen.for the plaintiff below, is clearly.not law .as
given, and was calculated to mislead, and no doubt did mislead the jury.
[See abstract, p. 32.] bt

It announces the false proposition that a public highway when once
laid by public authority, never ceases to exist, except it be vacated by
like public anthority ; and inasmuch as a public highway can only be
laid by the order of the road authorities, thisinstruction direets the jury
that the road cannot cease to exist, except the road authorities, by their
order, vacate it. This is not good law, because it excludes the idea that
a public road may cease to exist by non-user of the public, coupled.svith
the adoption by the public of another and different line of travel in lien
of the old one, and the acquisition by the public of a legal right to travel
such newly adopted line, by any of the modes known to the lasv,.or the
necessity of the road having ceased to exist. The qualification.asked to
this instruction by the defendant below, and which the court refused to
give, is indisputable law, and is based upon and fully sustained by the

decision of this court.
Champlia vs. Morgan, 20 1lL. .p. 181,

It cannot be said that the facts in the case did not warrant the.qualifi-
cation to be given. The record will show that the proofs in the case
most strongly tended to show the existence of every single fact stated
in the hypothesis of this qualification. How the court below could give
the plaintiff’a 11th instruction and refusc the defendant’s qualification
to the plaintiff’s 3d instruction, cannot be well conceived. The same
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facts as against Raymond, &8 to what would amount.to 4 'dedication or
his part, were asked and refused in this qualification,—the same facts,
we say, that the court below in the 11th instruction, given for the plain-
tiff, declared would amonat to a dedication as against Waterman.

TV..

Tt was manifestly error for the court below to refuse to give the de-
fendant’s 6th jnstruction.

‘The principle of this instruction is distinctly recognized by this court
in the case of Rogers vs. McClintock, 11 TIl. 279.

Its application to the facts is obvious. Waterman’s fence which was
claimed as an obstruction of the highway, extended north ard south on
fhe west half of the SW qr. of seg. 20. The road, it is agreed, was
laid out north and south on the section lines. Hence it became impor-
tant to ascertain the true position of the government corners, as well the
section corner at the SW qr. corner of scc. 20, as the quarter corner be-
tween sections 19 and 20, called the School House corner, one-half mile
north of this section corner. When these two points were fixed by the
jury, then a right line run from the section corner at the SW corner of
sec. 20, to the School House Corner, would correctly determine whether
Waterman’s fence obstructed tho road or not, and not a right line run
from the section corner at the SW . corner of sec. 20 to the section cor-

ner at the SW corner of see. 17.

V.

Wee think the court below erred in the apportionment of the costs in
the cause.

The judgment before the justice was $23.00 for the plaintiff, and the
judgment in the Circuit Court was only $10.00 for the plaintiff. Insuch
case, the statute requires the eonrt * to divide the costs between the par-

ties, according to the justice of the case.”
Sec. 17, Scates Stat. p. 246.

The court below ordered the defendant below to pay fifteen twenty-

thirds, and the plaintiff below only eight twenty-thirds of the costs.
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The practice on.our circuits we believe to be, to apportion the costs
in the relative proportion that the amount of one judgment bears to the

other, and we submit that the statute makes it peremptory, and that the
court cannot apportion arbitrarily, according to its diseretion.

Vel

The finding of the jury was clearly against the weight of the evi-
dence, and the defendant should have been allowed a new trial. All
the obstructions were made by Raymond, who moved his whole fence 39
feet to the east; ‘Waterman’s fence having remained as it had stood for
years. '

For these reasons, we submit that the';‘i}_ldgment below should be re-
versed, and the cause remanded back for.a new trial.
GRAY, AVERY & BUSHNELL ¢ al.,
Attorneys for Plaintiff in Error.
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SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. ID; 1864,

MINARD L. WATERMAN )’
vs.
REUBEN RAYMOND.

BRIEF AND ARGUMENT OF DEFENDANT IN ERROR,

i

The record of Henry County Surveyor was sought to be offered in evi-
dence by defendant below under sec. 7, chap. 103, R. S. That section
applies, a3 we claim, only to questions of private boundaries of land, and
itis therin made the duty of the surveyor to note in his book the survey
made by him at the request of any person giving the name of the person
whose land s surveyed ; and such record shall be subject to the inspection
of any person who may think himself interested, and a certified copy thereof
shall be admitted as prima facie evidence, &c., the object and scope of the
statute evidently being to provide a means only to private individuals of

establishing in the first instance their boundaries of the land when called
in question,

But the record sought to be introduced was that of a suivey made for
private individuals to establish private boundaries, and which the public had
no interest, to which the public was not a party, and certainly could not
be prima facie evidence, against the public, of any point along the line of
the roadin controversy, and was properly rejected by the court below.

The record was not admissible in evidence according to any of the known
rules of evidence, but if admissable at all it was under the statute.

But the NW corner of sec. 20, the point sought to be established by the
record of Henry, was an immaterial one, as far as the location of this road

T«»--w == . v 2;’
" ,'.).::’ Mnt. e \ ‘: W=
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is concerned, for Thomas Longhead, one of the original viewers of the road,
. testified, (see Record p. 25,) that at the time of laying out the road the
NW corner of section 20 could not be found, and the viewers of the road
- 'laid the road on the west line or edge of the ditch on the west of see. 17,
for the reason that they could not find the NW corner of 20, and so laid
the road without reference to that corner ; and it is immaterial therefore
- whether Henry afterwards found that corner or not.

v oI

The plaintiff’s second instruction was properly given under the act of
1861. (See Laws 1861, p. 130.)

That act is not ex post fuzto in its operation. [t does not deprive the

owner of the land of any vesteil vights, The act simply ratifies and confirms

- all jproceodings theretofore bad by town authorities and other authorities

* in surveying, locating and platting the public highways of each town, and

makes such plat and survey prima facie evidence of the existence of the
highway. -

The argument of plaintiff in ervor is just as forcible against the opera-
tion of the statute in futuro as azainst its ex post facto effect, and there-
fore the argument proves too much.

The act simply establishes what shall be evidence in a given case and
cannot be, when it goes no further, unconstitutional.

It is not every retrospective law that is ez post facto and unconstitu-
tional, as for instance a law curing former defective acknowledgments in
deeds, although retrospective, is not ex post facto and unconstitutional.

8 Pet. 88: 15 8. &. R.72; 8 Mass. 472, and like cases which assimilate
to this.

But independent of this instruction, and even if it had been refused, the
Jury would have found from the evidence and would have been warranted
in finding the same verdict that they did render, and must have found the
location of the road as they did, as wo shall establish more fully hereafter.
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III.

The third instruction given for the plaintiff and objected to by the
‘defendant establishes the true principle, that “it does not follow because
the public have adopted another and different line of travel voluntarily,
‘that the road established by public authority is abandoned or vacated
‘thereby,”

Champlin v. Morgan, 20 I1l. p. 183.

And tho qualification asked for by defendant below had a direct tenden-
to mislead the jury, and had also injected in it an argument of the case,
-and morgover was wholly inappli€able to the facts proven; for the evidence
“is overwhelming that the road was established where Ewer and Wilson
“made the SW corner of sec. 20, and over the point where the turnpike
epoken of by them afterwards was, their stake for the SW cor. of 20 being
get by them in the centre of the turnpike ; and the public only in @ wet
tfme went west of the place of the established road in order to avoid the
wet place where the mound in SW 20 was, and there was no cvidence at
all of a non-user, and no evidence at all of a dedication of a road to the
public on the west of the true SW cor. of 20.

IV.

The defendant’s 6th instruction was properly refused, as it instructed the
jury, on the weight of evidence, instructing them that one fact should not
have a more controlling influence on their minds than another, a matter of
which the jury were the sole judges, and on which the court had no right
to instruct them. It sezms unnecessary to elaborate this point. A mere
inspection of the instruction shows its impropriety,

_
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v.

The apportionment of costs was a matter of discretion for the Circuit
“Court: The statute is that the court shall divide the costs according to
the justice of the case.
Sec. 17, Scates Stat. p. 246.

There is no such practice in the Circuit Courts in apportioning costs as
‘claimed by plaintiffin errorin argument. The plaintiff below prevailed in
the case, recovered all the judgment the statute would allow, established
the road by proof and fully prevailed on the merits of all questions in con-
troversy ; and we submit that the Circuit Court did justice in apportioning
“the costs, even if  this court Iinquirées into that question.
. »

o

VI

This court will not disturb the verdict of a jury unless it is palpably and
' manifestly against evidence. IFf there is evidence to support the verdict
this court will not interfere. 25 Ill, p, 123, Ohio § Miss R. R. v. Brown.

Nor where there is a conflict of evidence. Bloom v. Crane, et. al., 24
IIL p. p. 48, 49.

The testimony of Thomas Longhead, (one of the original viewers of the
road, see Record p. 25,) William Stephen, (Record p. 27,) James Thomp-
-gon, (Record p. 28,) George Bullis, (Record p, 29-30,) C. C. Massey, (p.
32, 83,) John Gray, (Record p. 49, 50,) fully establishes the } corner of
south west of sec. 20, as shown by them as old residents from the govern-
ment mound and stake formerly existing there, trom the peculiar location
.of the mound, &e. ; and their testimony is direct and positive that the true
-gouth west % corner of 20 is where Ewer and Wilson, the two surveyors
for plaintiff, made it in their surveys.

And the jury must have been satisfied from the evidence that the point
established by Ewer and Wilson, in or near to the centre of the turnpike,
corroborated and identified, as it was, by the testimony of the above named
witnesses, was the true SW corner of sec. 20.

Wilson and Ewer, by their surveys, made the SW cor. of 20 identi-
cally the same, or nearly so, [Record p. p: 49, 23,] while Mathewson
& MecBride do not put the corner whers their survey brings. [See Math-
ewson's testimony, Record p. 63, and McBride's, Record p. 66.] McBride
& Mathowson differed, but McBrido put his corner where Mathewson had,
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although his survey brought him 5 or 6 links east of Mathewson: [See
MecBride's testimony, p. 66.]

And the jury very properly gave but little reliance to the accuracy of
these two surveys, as against those of Wilson & Ewer, corroborated by so
many witnesses to known monuments.

The surveys of Mathewson & McBrids made sec. 19 fall sh vt and sec-
tions 20 and 21, overrun extensively, [ Record p. p. 63, 65,] while Wilson &
Ewer give to sec 19 its complement, and 20 and 21 ovecrun but little,
[See their testiulx\ony‘, p- p- 23]

&
o

» z . ¥
It i€nglh trug _c"hag_gl‘tg(d bbs%ra‘gct;iam_»weﬂe magde ’t;y Raymond as alleged
by plaintiff in error.

Waterman's fonce was move'l into the road 2 or 3 times. See testimony
of James Thompson. p, 23; George Bullis, p. 29; Wm. Winterbottom, p.
31; C. C. Massey, 32-83; Wm. McFarland, p. 47-48: R. Aglesworth,
p- 48; John Gray, p- 49-50 ; and was in the road at the time of commen-
cing this suit originally, and obstructing the same. Testimony of John
Gray, McFarland, Aglesworth, Massey, &e.

The road was originally laid on a straight line. [See testimony of
Thomas Longhead, one of the original viewers, p. 24; John Gray, p. 50;
William Stephen, p. 27; John Longhecad, p. 27 ; Thompson, p. 28; Mas-
sey, p. 82, &c.]  Waile if the road was where plaintiff in error claims, and
whero surveys of Mathewson & McBride pratend to put it, it would beon a
curve. [See testimony everywhere.]

The overwhelming balance of testimony establishes the location of the
road where it was claimed by the plaintift below, and also establishes the

fact of the obstructions of the road by Waterman in fencing across the
same.

VII

The jury, from the evidence must have found, as they did, even it
the court below had refused the 3d instruction of the plaintiff below, or
had given the modification of the same asked for by defendant below.

For these reasons we submit that the judgment of the court below
should be affirmed.

DICKEY & WIHEATON,
T For Deft in Error.
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STATE OF ILLINOIS, cor ey , e
O GO } . @he Deople of the Stute of IMlinole,

; V
To the Clerk of the &LM - Court for the County .4 Zse ol —=--Greeting:

oﬁl‘ (iuse, Chv the record and /126’6‘6’6’[/&.72/4, ad alho z%y‘z‘ﬁ/y rendition’ o}//’
the /Zz:?mmzé) 0// @ /aém whieh wad o e W _____________________________
Gowsl a/f ;

. @ 008 a8 tnfotmed {/y ’Z/ —
cwiy&%zm/o .......................................................... BRI S T and we’ %ém/ zm/féy
thals creor® dhould te coeeqc/e(/, / any e e, i due /02772/ and manner,
and thal> /25-1//5% e dones Lo the /z(li/e'cd aforcsaid, command you that g

/éac&mcﬂ./g //c?c’o/ég % /a'wﬂ, you aé«)/mc//j. and 0//6729, without ‘/"/”fz send
lo owur? /z;d/zkfw /}/ the C-%/xmma Cowslr the record and /z-zacce(//?ya a/ﬂ the

'/z-fzzf?zl 7/0254[55&/, will all /ﬁ?y'/ /ozzc/é%y the same, under %omo seal, g0 Mals
wwe may Aave the same defore our® /};d/téc.f aforesaid at Oltawwa, in the Z%ozm//w/
(/ S Sall, on the /ﬂ'zdf @eﬂézy (%wo the thod g//om/ay o2 @f/m/ next,
that the record and /zwceeaé%yd, /ea%Z/ 4'724/1501,@(/, we may cawse’ to e done
t/,efﬂm, to covtoct the ceeor, m%(zz‘a/ ¢7/ff ozy%/ lo Lo done czccom/m/ to ta.

Hpreetree -y SO aeltee
Witness, Fhe Han., TOENBCATON, @hief Fustice of
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