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ISUPREME COURT »OF ILLINOIS,
THIRD GRAND DIVISION,

APRIL TERM, 1865, AT OTTAWA.

JOHN BRINKERHOTT et al.,
Plaznhﬁs n ]Jnoz ]
- _ Error to Putnam.
JOSEPHUS H.,EVERETT et al.,, |
Defendants in Error. )

ABSTRACT OF RECORD.

This was a suit in chanccry, inwhich, on the 28th of July 1864,
Josephus H. Everett and James D. L. Everett, and also Wilson,
Everett, Edwin Everett, Sarah A. Everett, Altesse Everett and
‘Glara Everett; minors, by next friend, filed their bill, averring
that for a long time before March 5th, 1859, and thenceforth un-
til his death, Jeremiah Everett was the owner in fee of a certain
lot of land situated iu Hennepin, in the county of Putnam, toge-
ther with a dwelling-house thereon, the whole of which prem-
ises then and still were of a value not exceeding $1,000, and
which he at that date, and continuously thereafter untll his death,
occupied as a 1e51- dence f'01 hlmself and f'm:uly

That in the lee-tlme of said Jeremiah Everett, Brinkerhoff
and Penton, two of the plaintiffs in error, recovered a judgment
against him before a justice of the peace of said county, and af-
ter an execution thereon had been returned nulla bona, caused
a transcript of said judgment to be filed in the office of the clerk
of the circuit court of said county, whereby said judgment, under
the statute in such case provided, took effectlike a judgment of
said court from the time of filing said transcript, viz: March 5th
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1859, and on the 28th day of the same month an execution was
issued on the same, from the clerk’s office of said court to the
sherifl of said county.

That on the 14th of March 1859, David Jayne, David W.
Jayne and Eben C. Jayne, other of the plaintiffs iz crror, recov-
ered judgment in said court against said Jeremiah Kverett, on
which execution was duly issued on the 28th day of the same
month, to the sheriff of said county. -

That on the 14th day of March 1859, Augustus F. Shapleigh,
Thomas D. Day, Woodward Crittenden and William A. Mark-
ham, other of the defendants herein, recovered judgment in the
same court against said Jeremiah Everett, on which said judg-
.ment execution was, on the 28th day of March 1859, duly issued
to the sherifl of said county.

That said Jeremiah Everett died intestate, July 15th, 1860,
leaving no widow, but leaving him surviving his children, viz. :
Josephus H. Everett and James D. L. Everett, Wilson Everett,
born Jan. 24th, 1844 ; Edwin Everett, born February 28th, 1846 ;
Sarah A. Everett, born March 11th, 1848; Altesse Everett, born
September 23d, 1851 ; and Clara Everett, born February 15th,
1856, his only heirs-at-law.

That at his death said Edwin Everett, Sarah A. Everett,
Altesse Everett and Clara Everett, were living with him on
the said premises, but that on the happening of that event, they,
having no mother and no house-keeper, and not being ‘of suffi-
cient age and discretion, nor so circumstanced as to occupy said
premises, were put at different places to be cared for by their
guardian ; one of them (Edwin) living with said guardian, Wil
liam H. Brown; and that the premises were leased by said guar-
dian for the benefit of said minor children, and continued to be
so leased up to the filing of this bill.  Also, that they had no
other-property or means of support save their own labor.  That
said Brown was guardian for all of said minor children except
Wilson Everett, who was without guardian, and that said Jose.
phus H. Everett was administrator of the estate of said Jeremiah
Everett, deceased.

That three months’ notice.of the existence of said judgments

‘
v
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having been given by said judgment creditors to said adminis-
trator, so that they became entitled to executions thercon after
the death of said Jeremiah cverett, deceased, and said judg-
ments being still unsatisfied, the said judgment creditors respect-
ively sued out from said court, on the 28th day of March 1864,
an execution upon each of said judgraents, to the sheriff' of said
countv, which exccutions the said sheriff, on the 15th of April
1864, levied on said lot of land, and on the 18th day of May
1864, after having duly advertised the same, sold said premises to
Thomas Dent for $726, and issued to him a certificate of purchase
therefor, in pursuance of the statute in such case provided, on
which certificate he intended to take a deed for said lot of land,
and thereupon to dispossess said complainants and deprive said
minors of the rents, issues and profits of said premises; and that
said Dent held said certificate for said judgment-creditors, or
partly in his own right, and partly for them.

That as to said adult heirs, viz: Josephus I Everett and
James D. L. Everett, the said premises were sacrificed by said
sale, for the reason that, being a homestead, and not subject to
sale as against said minors, they would not, and did not, upon
such sale, bring a fair and- reasonable price, wherefore said adults
claimed that they werc interested in having said sale set aside,
aud in restraining any sale until such sale could be made accor-
ding to law, so that the premises would bring their full value,
which was about one thousand dollars.

That the debts for which said judgments were recovered were
not contracted prior to July 4th, 1851, and were not incurred
for the purchase or improvement of said premises, orany part
thereof.

Said complainants joined as defendants the said judgment-
creditors, said Thomas Dent, and said Josephus H. Lverett as
snch administrator, and prayed that said sale, so made on the
18th day of May 1864, should be vacated, that said certificate of
purchase shonld be surrendered and cancelled, that said Dent
should be restrained from obtaining any deed or asserting any
title by reason of such certificate, and that said judgment-cred-
itors should be prohibited from selling or attempting to sell said
premises, under any execution issued upon either of said judg- -
ments until the youngest of the complainants should become of
age.
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14

15
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The bill waived the oath of the defendants, and was verified
by the affidavit of said Brown, and an injunction thereon was
ordered and issued, in accordance with the prayer of the bill.

Said judgment creditors and said Thomas Dent filed their
joint and several answer, whereby they admitted that Jeremiah
Everett, before and on the 5th of March, 1859, and thenceforth
until his death, was a houscholder, having a family, and with his
family resided on said lot, occupying the dwelling-house thercon
as the residence of himself and family, and that he was the
owner of the premises, in fee simple; that the proceedings in
respect to the judgments and executions thereon, stated in the
bill, were had and taken; which proceedings, including the
sale of said property, these respondents insisted were strictly
regular and proper.

That said Everett died intestate, leaving no widow, but leav-
ing his said children named in the bill his only heirs at-law,
four of whom were living with him at his death, as the bill al-
leged, but as to the ages of these, respondents were unadvised,
save by the bill.

That sdid children, on the death of their father, viz., July 5th,
1860, ceased to live upon said premises, and have not any of
them since resided thereon; and the respondents suppose it to
be true that it was not convenient for said four children, or any
of them, to continue to occupy said premises, and state that
none of the family of the said Jeremiah Everett, deceased, have
occupied said premises since on or about July 15th, 1860.

‘The defendants were unable to state whether William IL
Brown was guardian, as the bill alleged, yet believed he had
acted as such, but whether he had let said premises as such
guardian, or for the benefit of said minor children, the said de-
fendants were unadvised. They denied that he had been living
on said premises, and further stated that said decedent was, at
his death, insolvent, so that nothing could have been realized
from his estate, and so that the only way to obtain satisfaction
of said judgments, or either of them, or any part thereof, was
to have said premises sold on execution, as was done.

That said Dent, as attorney for said judgment creditors, bid
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off said property, and thus held said certificate of purchase, on
which he intended to procure a sheriff’s deed, unless redemp-
tion should be made according to law.

That the judgment in favor of David Jayne, David W.
Jayne, and Eben C. Jayne, was for medicines furnished by them
to said decendent, for sale in their behalf, under an agency on
his part for them, assumed on or about November 8th, 1850, at
which time some of the medicines were furnished to him.

The defendant denied that the premises were sacrificed, or
that the sale was, in any vespect, unfair, but said that the
amount of the sale was as much as is usual in respect to forced
or judical sales of property of like value.

The answer further alleged that if the plaintiffs were entitled
to any relief, (as was denied,) they would have a plain and ad-
equate remedy at law.

Also, that the bill joined together separate and distinct mat-
ters, in which there was not a joint interest in the complain-

ants, &c.

After filing this answer, said defendants moved for a dissolu-
tion of the injunction, and the motion was overruled.

The complainants filed a replication to said answer.

Afterwards, on the same day, March 14th, 1865, the death of
William H. Brown, whom the bill had named as the next friend
of the minors, was suggested, and the name of Williamson
Durley was suggested and substituted as next friend. The
cause was thereupon set down for hearing.

Marrnias Suiz testified on behalf of the complainants, that he
was acquainted with said Sarah A. Everett, Altesse Bverett, and
Clara Everett, and believed them to be under eighteen years of
age; that he rented said premises in the fall of 1864, of William
II. Brown, and occupied the same as the tenant of said Brown,
until said Brown died, a short time before said 14th day of
March, 1865 ; that Brown, on collecting rent, said he wanted
the same to pay taxes and insurance, and for the children, the
complainants, one of which children, while Shilz occupied the
house, lived with Brown, while another lived with a brother,
and the others at other places in the community at Hennepir,
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none of them living on the property, since the death of their
father.

WiLson Evererr, one of the complainants, = s then called and

25 =SWorn as a witness on their behalf. The defendants objected to

his competency as a witness, but the Court overruled the objec-

tion, and permitted him to testify. Ile testified that Brown, in

renting the property, acted as guardian of the minor com-

plainants; that the witness, while a minor, and last spring, before

he was of age, received part of the rent, but since he became
twenty-one years of age gets no part of it.

UEorGE DENT was also sworn on behalf of the complainants,
and testified that the notes whercon said judgments at law were
obtained, were given for goods and medicines sold said Jere-
miah Everett, deceased.

The Court upon said bill, answer, replication and proofs, there-
upon rendered a decree, declaring that the allegations in the
bill were true, and that the equity of the cause was with the
complainants ; and the bill being taken pro confesso as to said
22 administrator, the Court decreed that said sale on the executions

last aforesaid should be set-aside and cancelled ; that said Thos.
Dent should surrender, to be cancelled, the certificate of pur-
chase so issued to him, and that all the defendants should be en-
joined and restrained from proceeding to sell the said premises
on any execution or executions upon said judgments respective-
ly, uutil the youngest of said minor children should become of
age, and that the defendants should pay" the costs of said suit.

21

The cause being brought to this Court on writ of error, by
said judgment creditors, and the said Thomas Dent, they assign
the following errors:

That the Circuit Court erred in rendering a decree for the
complainants.

56 That said Court erred in admitting incompetent testimony
for the complainants.

That said Court erredin not dismissing the bill, and in not dis-
solving the injunction.

Also, that said Court erred in granting the several matters of
relief, to the complainants, specified in the decree.
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Supreme Court, State of Illinois,
THIRD GRAND DIVISION,

APRIL TERM, 1865, AT OTTAWA.

JOHN BRINKERHOFF et al.,
Plaintiffs in EM'or,l
8. Lrror to Putnam.
JOSEPHUS H. EVERETT et al.,
Defendants in Ev'rar.J

DEFENDANTS' BRIEF.

The only point on which plaintiffs rely to reverse the decree below is,
that the minors did not continue to occupy the premises, or, in other

words, that the homestead was abandoned by them.

The minors, being in custody. of their guardian, could do no act
amounting to a voluntary abandonment of the premises, and they are
prevented from a personal occupation of the premises by circumstances
over which they have no control, and their occupancy by tenants is

sufficient.

Walters vs. People, &c, 21 111, 178.

'BANGS & SHAW,
Counsel.
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' SUPREME COURT OF ILLINOTS,

THIRD GRAND DIVISION,

APRIL TERM, 1865, AT OTTAWA.

JOHN BRINKERHOFF ¢ al.,
Plaintiffs in Lrror, ]
; 2s. S v Zrror to I'uinam.
JOSEPHUS H. EVERETT et al., |
Defendants in Lrror. )

POINTS OF PLAINTIFFS IN ERROR.

This case presents the .question, whether property constituting the
Lomestead of a defendant in execution continues (o be exempt from sale
on execcution after the death of such defendant, leaving no widow, and
when none of his family or children continue to occupy the same.

Jeremiah Everett, the judgment debtor, held a liomestead on which
certain of the plaintiffs in error had judgment liens, by virtue of judg-
ments recovered against him, He died July 5th, 1860, while residing
upon the 1)1'0111iseé; having previously had living with him thereon four
of his children, who were tlien minors, and three ot whom have not yet
attained their majority. Upon his death, the children all ceased to live
upon the premises, and went to different places to reside ; and no mem-
ber of the family, at any time after the death of said Jeremiah Everett,
resided on the premises. :

Tn this state of case, on the 15th of April 1864, more than three years
after the premises had ceased to be occupied as a homestead by the
debtor or any of his family, the judgment ereditors sued out executions
and had the premises sold on the samc; whereupon all the children of
the decedent, both the adults and the minors, joined in a bill in equity,
ander which the court Lelow set aside the sale. decrced a cancellation of
the certificate of purchase, and enjoined the sale of the property under
any execution upon either of such judgments, uutil the younger of said
children should become of age.




I
The Statute (§ 1 of the act of February 11th, 1851, to exempt home-
steads, &c., p. 650 of Purple’s Comp.,) defines the conditions on which

a homestead shall continue exempt after the death of a judgment debt-
or, which terms are that,—

“Such exemption shall continue after the death of such householder
for the benefit of the widow and family, some or one of them continu-
ing to occupy such homestead until the youngest child shall become
twenty-one years of age, and until the death of such widow.”

In this case there was no widow and none of the family continucd to
occupy the homestead.

The children all left it, taking up homes elsewhere; and had resided
elsewhere almost four years after the death of their father, before the

exccutions on which the property was sold were sucd-out and-there is.

no averment of any intent or expectation on the part of any of them to
resume a residence upon the premises.

It would be a direct violation of the statute to extend the exemption
to this case; for it is the plain requirement of the law that some or one
of the family must continue to occupy the premises, The statute an-
nexes the condition to the exemption, that some of the family shall con-
tinue to occupy the homestead, and it is not for the court to dispense
with that condition.

It is not a case of a mere Zemporary removal from the premiscs, with
an intention presently to return to the same; but it is one in which no
intention to return is averred, or can be predicated.

1L

The judgment creditors were authorized to have the property sold
under the generat law concerning judgments and executions, because
the special exemption ceased when the occupation of the premises as a
homestead was abandoned. The premises were only exempt while they
continued to be a homestead.

The law would not have protected them in favor of the judgment
debtor, if he had actually removed from them, without having any
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" ijntent to return to the same; but, in such case, they would have been
subject to sale, however necessary it might have been estecemed to suffer
him to receive the rents and profits, with a view to supporting him in
infirmity, old age, or otherwise; and this is that case varied only by

< the substitution of another claimant, and the same result happens under
circumstances equally favorable for the judgment creditors, when, npon
the debtor’s death, all the surviving members of his famnily left the
premises without any intent to resume a residence thereon.

It is not a case for equitable construction to relicve the complainants,
Their appeal should have been to the low-making power. Legislative
action would be necessary to entitle persons situated like them to the
relief which they sought, and which was granted in the court below.
Such action would have to obliterate, in its course, a plain provision of
existing law, and, secondly, carve out a remedy for a case now without
remedy by judicial action.

ARRINGTON & DENT,
Attorneys for Plaintiffs in Error.
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