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NANCY J. TURNEY ET AL )
b ( APPEAL from Jo Daviess.
ALEXANDER YOUNG.

This is an action of cjectment by the appellants against the appellee, for the cast
or upper half, of lot No. 5, between Main and Diagonal streets, commenced in the
. Jo Daviess Circuit Court on March 9, 1854.

The second trial resulted in a judgment for the defendant. Irom this judgment
the plaintiffs below appeal to this Court.

The bill of exceptions contains an agreed statement of facts, as follows:

1. That John Turney, the ancestor of the plaintiffs, was, on March 29, 1842,
and for several years prior thereto, the owner in fee of an undivided half of the lot
aforesaid. Andrew Maurer being his co-tenant.

2. The plaintiffs are the only heirs of the said John Turney.

3. That the defendant Young was, at the time of (he commencement of the suit,
and for six years prior thereto, in possession of the east or upper half of said lot.

4. The said Young has paid the taxes thereon.

5. November 19, 1842, Stewart & Brown recovered a judgment against the said
John Turney for the sum of §128.47 in the Circuit Court of Jo Naviess County,
which said judgment was in all respects regular.

6. On December 23, 1842, a regular execution was issued upon said judgment, and
.returned by order of plaintifls unsatisfied, March 23,1843. The said defendant being
then Sheriff of said County of Jo Daviess.

T. March 9, 1844, the said John Turney died intestate, and on March 18, 1844,
administration was granted upon his estate to his widow, Nancy J. Turney, which
administration remains unrevoked.

8. On March 29, 1845, the following notice was served upon the said Nancy J.
Turney :—

To Mrs. Nancy J. Turney, administratrix of John Turney, deceased :

You are hereby notified that in the life time of the said John Turney, William S.
Stewart and Peter I.. Brown recovered a judgment against him for one hundred and
sixty dollars debt, to be satisfied, with 8128.47, damages and costs, at the 1 rctober
term, A. D. 1842, of the Jo Naviess Circuit Court, Illinois. Execution was issued
thereon within one year thereafter, and returned unsatisfied, and the plaintifls will
apply for an exccution thercon at the expiration of tliree months from the service of
this notice, according to the statute in such cases made and provided.

A. L. HOLMES,

Galena, March 18, 1845. Attorney for Stewart and Brown.
7~
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9. On Junc 30th, 1845, an execution issued upon the judgment aforesaid against
the land and tenements of the said John Turney, deceased, which said execution was,
on July 25,1845, levied upon the real estate in question, subject to the said widow’s

right of dower.

10. On August 20th, 1845, the said property was sold under said execution to
Henry Clymo, and certificates of purchase issued to him in due form.

11. Clymo assigned his certificates of purchase to Orin Smith.

19. On March 29,1842, A. P. Gates recovered a judgment against said John Turney,
for the sum of one hundred and sixty-one dollars and sixty-five cents. No exccution
issued upon this judgment within a year from its rendition. On September 7, 1846,
a scire facias issued, and was served upon the said Nancy J. Turney, administrator,
&e., reciting the amount.of the original judgment as one hundred and eighty dollars
and forty-six cents. Mr. Bradley, the Clerk, swears that this was a mistake and
points out how it oceurred, and states at the same time that the judgment on March
29, 1842, was the only judgment rendered in said court in favor of said Gates, against
the said Turney. *On October 27, 1846, judgment of revivor was entered for the sum
of one hundred and eighty dollars and forty-six cents. An execution issued on said
revived judgment on October 27, 1846, which was levied upon the premises in contro-
versy. Under this judgment and exccution a redemption from the sale under the
Stewart & Brown judgment, and the redemption money was received by Orin Smith,
the assignee of the certificates of purchase as aforesaid. Duplicates of certificates
of redemption were exccuted and delivered to Alexander Young, purchaser under
the redemption sale.

13. On January 28, 1847, the sheriff of Jo Daviess county executed and delivered
to Alexander Young, the defendant, a sheriff deed for the premises in controversy.

14. At the July term, 1846, a partition was had of the whole lot in question at
the suit of Nancy J. Turney, and against Andrew Maurer and others, assigning to
the heirs of the said Turney, the cast or upper half of said lot No. 5, as herein before
deseribed.

15. At the December term, 1850, of the Supreme Court, the said judgment in the
case of Gates against Turney, Administratrix, was reversed and remanded for further
proceedings. 12 I1l. R. Pages 141, 142.

This is all the evidence in the cause.

The Court found the issue for the defendant.

The plaintiffs moved for a new trial which was overruled, and an exception taken.
ERRORS ASSIGNED.

1. The Court erred in finding the issue for the defendant.

9. The Court erred in overruling the plaintifis’ motion for a new trial.

3. The Court erred in rendering a judgment for the said defendant, when by the
laws of the land such judgment ought to have been for the said plaintiffs.

R. S. BLACKWELL,
For Appellants.
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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

Nancy J. TurNEY, et al.,
V8. Appeal from Jo Daviess.
ALEXANDER YOUNG.

APPELLEES” BRIEF.

The first question is, was the sale of the premises to Clyme upon the
execution issued upon the Stewart and Brown judgment, a valid sale.

It is contended that no execution could issue on this judgment, after
the death of Turney, and that this case is not within sec. 2 of the act of
1825, R. E. Stat., page 329, because execution had been issued and re-
turned upon this Judgment before the death of Turney, and that this
sec. only applies to'cases where no execution had been issued.

That this instruction is erroncous, we think is manifest, from the fol-
lowing considerations :

1st. If the construction contended for, is correct, the section means
nothing ; for, after the year had expired, the lien of a judgment upon
which no execution had been issued, would be lost and the judgment
dormant.

The lien referred to in the statute, is the stantory lien elegit, issued on
common law lien, commenced 1st day of the term.

2d. Is this dormant judgment preferred to one which has a lien.

Sec. 1st declares that a lien shall exist, provided execution in one year,
that is this case. Sec. 2 provides that when judgment shall become a
lien as aforesaid, to wit: by the issuing of an execution within a year,
and the defendant dic, the remedy of the party shall not be delayed or
suspended. How can it be contended, then, that this judgment is placed
behind judgments which have no execution lien, npt having been issued
upon them within one year ; the act itself declares that no previous law
of this State shall be so construed as to impair the effect of the lien given
in the first statute.

Welch vs. Walker, 8 Gilman, 491.

The law of 1825 covers only one class of cases, to wit: waen a lien
had been created by the issuing of an execution.

When no execution had issued, there was no lien, and for the purpose
of issuing exccution upon a judgment not a lien, the law of 1843, was
passed R. E. Stat., 348.

Why was that law passed ?
We submit that the execution was valid under the last quoted act.

It is contended that execution could not issue at all at common law ©
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after death of defendant, because mo state of case authorized it. But
here the clerk is clothed with power to issue execution within one yeur.
Blanchard vs. Goss, 2 N H, 194, and cases there cited.
3 Caines Rep. 267.
Allen vs. Portland Stage Company, 8 Maine, 207.

The certificate of sale was properly the property of Smith by assign-
ment. Rev. Stat. page 303, sec 18.

IL,

But it is contended that we had no right to redeem under the Gates
Judgment, because there was a variance between the scire facias and
the original judgment, so that the scire facias described a different
Judgment.

To this position we answer.

1st. The scire facias was only a notice of the existance of the
Judgment, and was only necessary, in order that payment might be shown,
and its sufficiency is to be tested by the same rules which apply to other
notices, and the notice is sufficient, unless it appears that it conveyed no
sufficient notice of the claim sought to be enforced, if it does in fact mis-
lead, if it conveys to the party the real fact, is sufficient.

B K of Alexandria vs Swann, 9 Peters 38.
11 Wheaton, 437; 1 Caines R 249; 12 Mo. 260.
2. If there was a variance, still the scirc facias is a Jjudicial process,
and may be amended any time.

Holmes vs. Williams, 8 Caines R 98.
Jackson vs. Anderson, 4 Wendell 480.
Bank vs, Merrithorne, 19 John R, 244.
Brown vs. Betts, 13 Wendell, 29.
Morse vs. Dewey, 3 N H 538 in point.
Johnson vs. Day, 17'Pick., 108.
Whittier vs. Varney, 10 N H 298.
16 John Reports, 572, 8, 4, 5, 6 and 7.
Heister vs. Fortner, 2 Binney, 47.

A scire facias to revise a judgment which is irregularly issued, is void-
able only, and not void, and cannot be called in question in an action of
ejectment to recover land sold upon such judgment.

Jackson vs. Livingstone, 18 John R 215.
Campbell vs. Stiles, 9 Massachusetts Reports, 216.
Young vs. Hosmer, 11 Mass. Rep. 89.

So, also, a variance between a judgment and execation issued thereon
1s amendable at any time, as well before as after sale, and cannot be taken
advantage of on a trial for the recovery of land sold by virtue of the
execution.

Swan vs. Saddlemire, 8 Wend. 680, 2 Term R 727.

5 Johns R 100.

Jackson ex dem, Ten Eyck vs. Walker 4 Wend 463.

Jackson ex dem, Hill vs. Streeter, 5 Cowen, 529, which
is a case directly in point.

Russell vs. Kipp, 5 John R 99.

Doe ex. dem. Rue 4 Blackford 263.

Whenever a process is amendable, it will be considered as done, when-
ever and wherever the objection is taken.
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If this scire facias was amendable, it was not void, and if voidable only;
it cannot be attacked in a collateral action.

Seargant vs. Hensler, 4 Scammon 364.
Day vs. Graham, 1 Gilman 436.

"Upon another principle, the scire facias can be sustained, for the clerk
swears that the variance was caused by a mistake of his own, and it was
well settled that whatever is misprison of the clerk, may be set right by
another part of the record.

Atkins vs. Sawyer, 1 Pick 358.
Anonymous Case, 16 Eng. C. L. R. 292,

If there was a scire facias which was not void, was there a legal re-
demption.
R. E. Stat. 308, sec. 14, 16, 22.
A statute providing for redemption is a remedied statute and should be
liberally construed.

Van Rensalaer vs. Sheriff, 1 Cowen, 510.
People vs. Fleming, 4 Denio, 144.

The object of the' legislature in allowing judgment creditors to redeem,
was to prevent a sacrifice of the debtor’s estute, and to make it pay as
many of his debts-as possible.

Sweezy vs. Chandler, 11 Illinois 449.
People ex. rel. vs. Cotton, 14 Illinois 413.

Judgment need not be a lien to enable judgment creditor to redeem.
People vs, Cotton, 14 Ill. 413 ; Sweezy vs Chandler, 11 Ill. 449.

Smith, the assignee of the certificate of purchase under the judgment
of Stewart & Brown, had the power and right to waive all objections to
the regularity of the redemption, and he did so'by receiving the redemp-
tion money.

Bank of Vergennes vs. Warran, 7 Hill 98.
Merry vs. Bostwick, 13 Illinois, 411.
1 Greenleaf on ev., Sec. 207; 3 Hill 218.

The twelve months having expired, Turney’s heirs had no interest in
the property at the time of the redemption, under the Gates judgment,
and no right to complain of the redemption.

" McLayen vs. Brown, 11 Illinois, 522.

The owner of the Gates judgment had a right to have a scire facias
directed to the administratrix of Turney’s estate. 2 Gilm., 216.

And when it was so revived, Gates was a judgment creditor, and had a
right to redeem. If his judgment, as revived, was not a lien upon these
premises, because the heirs were not parties to the scire facias, still he
had a right to redeem whether it was a lien or not.

14 Tllinois, 414 ; 11 Illinois, 449.

The rights of the heirs are not effected, they having no interest in the
premises at that time. 11 Illinois, 552.

It was decided by this court last term, in Mt. Vernon, in a case not
reported that the administratrix, of a mortgagor was properly made sole
defendant in a scire facias to foreclose the mortgage.

B. C. COOK,
For Appelle.



—

g'lz Luwvuy

v S

Giotet %7 20855

Zas



ICANy  Agasras)

Suprame Gouyt,  State of JMinois,

THIRD GRAND DIVISION.
OF THE APRIL TERM, A.D. 1858.
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NANCY J. TURNEY Er AL )
s APPIEAL from Jo Daviess.
ALEXANDER YOUNG.

This is an action of ejectment by the appellants against the appellee, for the east
or upper half, of lot No. 5, between Main and Diagonal streets, commenced in the
Jo Daviess Circuit Court on March 9, 1854,

The second trial resulted in a judgment for the defendant. From this judgment
the plaintiffs below appeal to this Court.

" The bill of exeeptions contains an agreed statement of facts, as follows :

1. That John Turney, the ancestor of the plaintiffs, was, on March 29, 1842,
and for several years prior thereto, the owner in fee of an undivided half of the lot
aforesaid. Andrew Maurer being his co-tenant.

2. The plaintiffs are the only heirs of the said John Turney.

3. That the defendant Young was, at the time of the commencement of the suit,
and for six years prior thereto, in possession of the east or upper half of said lot.

4. The said Young has paid the taxes thereon.

5. November 19, 1842, Stewart & Brown recovered a Jjudgment against the said
John Turney for the sum of $128.47 in the Circuit Court of Jo Naviess County,
which said judgment was in all respects regular.

6. On December 23,1842, a regular execution was issued upon said judgment, and
returned by order of plaintiffs unsatisfied, March 23, 1848. The said defendant being
then Sheriff of said County of Jo Daviess.

7. March 9, 1844, the said John Turney died intestate, and on March 18, 1844,
administration was granted upon his estate to his widow, Nancy J. Turney, which
administration remains unrevoked. N

8. On March 29, 1845, the following notice was served upon the said Nancy J.
Turney :—

To Mrs. Nancy J. Turney, administratrix of John Turney, dececased :

You are hereby notified that in the life time of the said John Turney, William S.
Stewart and Peter L. Brown recovered a Judgment against him for one hundred and
sixty dollars debt, to be satisfied, with §128.47, damages and costs, at the ( retober
term, A. D. 1842, of the Jo Daviess Circuit Court, Illinois. Execution was issued
thereon within one year thereafter, and returned unsatisfied, and the plaintifls will
apply for an execution thercon at the expiration of three months from the servie

¢ of
this notice, according to the statute in such cases made and provided.

A. L. IIOLMES,
Galena, Mareh 18, 1845, . Attorney for Stewart and Brown.
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9. On Junc 30th, 1845, an execution issued upon the judgment aforesaid against
the land and tenements of the said John Turney, deceased, which said execution was,
on July 25, 1845, levied upon the real estate in question, subject to the said widow’s
right of dower.

10. On August 20th, 1845, the said property was sold under said execution to
Henry Clymo, and certificates of purchase issued to him in due form.

11. Clymo assigned his certificates of purchase to Orin Smith.

12. On March 29,1842, A.P. Gates recovered a judgment against said John Turney,
for the sum of one hundred and sixty-one dollars and sixty-five cents. No execution
issued upon this judgment within a year from its rendition. On September 7, 1846,
a scire facias issued, and was served upon the said Nancy J. Turney, administrator,
&e., reciting the amount of the original judgment as one hundred and ecighty dollars
and forty-six cents. Mr. Bradley, the Clerk, swears that this was a mistake and
points out how it occurred, and states at the same time that the judgment on March
29, 1842, was the only judgment rendered in said court in favor of said Gates, against
the said Turney. On October 27, 1846, judgment of revivor was entered for the sum
of one hundred and eighty dollars and forty-six cents. An execution issued on said
revived judgment on October 27, 1846, which was levied upon the premises in contro-
versy. Under this judgment and execution a redemption from the sale under the
Stewart & Brown judgment, and the redemption money was received by Orin Smith,
the assignee of the certificates of purchase as aforesaid. Duplicates of certificates
of redemption were executed and delivered to Alexander Young, purchaser under
the redemption sale.

13. On January 28, 1847, the sheriff of Jo Daviess county executed and delivered
to Alexander Young, the defendant, a sheriff deed for the premises in controversy.

14. At the July term, 1846, a partition was had of the whole lot in question at
the suit of Nancy J. Turney, and against Andrew Maurer and others, assigning to
the heirs of the said Turney, the east or upper half of said lot No. 5, as herein before
described.

15. At the December term, 1850, of the Supreme Court, the said judgment in the
case of Gates against Turney, Administratrix, was reversed and remanded for further
proceedings. 12 I1l. R. Pages 141, 142.

This is all the evidence in-the cause.
The Court found the issue for the defendant.
The plaintiffs moved for a new trial which was overruled, and an exception taken.

ERRORS ASSIGNED.

1. The Court erred in finding the issue for the defendant.

o

The Court erred in overruling the plaintifis’ motion for a new trial.

3. The Court erred in rendering a judgment for the said defendant, when by the
laws of the land such judgment ought to have been for the said plaintiffs.

R. 8. BLACKWELL,
For Appeliants.



=
p

Ol (P, 585 7z

Z @M ]
g




IN TEE

Supreme Gonyt,  State of Jllinwis.

THIRD GRAND DIiVISION.
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NANCY J. TURNEY Er AL )
ik APPEAL from Jo Daviess.
ALEXANDER YOUNG.

This is an action of ejectment by the appellants against the appellee, for the cast
or upper half, of lot No. 5, between Main and Diagonal streets, commenced in the
Jo Daviess Circuit Court on March 9, 1854.

The second trial resulted in a judgment for the defendant. From this judgment
the plaintiffs below appeal to this Court.

The bill of exceptions contains an agreed statement of facts, as follows :

1. That John Turney, the ancestor of the plaintiffs, was, on March 29, 1842,
and for several years prior thercto, the owner in fee of an undivided half of the lot
aforesaid. Andrew Maurer being his co-tenant.

2. The plaintiffs are the only heirs of the said John Turney.

3. That the defendant Young was, at the time of the commencement of the suit,
and for six years prior thereto, in possession of the east or upper half of said lot.

4. The said Young has paid the taxes thereon.

5. November 19, 1842, Stewart & Brown recovered a Judgment against the said
John Turney for the sum of $128.47 in the Circuit Court of Jo Naviess County,
which said judgment was in all respects regular.

6. On December 23,1842, a regular execution was issued upon said judgment, and
returned by order of plaintiffs unsatisfied, March 23, 1843. The said defendant being
then Sherift of said County of Jo Daviess.

7. March 9, 1844, the said John Turney died intestate, and on March 18, 1844,
administration was granted upon his estate to his widow, Naney J. Turney, which
administration remains unrevoked.

8. On March 29, 1845, the following notice was served upon the said Naney J.
Turney :—

To Mrs. Nancy J. Turney, administratrix of John Turney, deceased :

You are hereby notified that in the life time of the said John Turney, William S.
Stewart and Peter I.. Brown recovered a Judgment against him for one hundred and
sixty dollars debt, to be satisfied, with §128.47, damages and costs, at the ( ietober
term, A. D. 1842, of the Jo Maviess Circuit Court, Illinois. Execution was issued
thercon within one year thereafter, and returned unsatisfied, and the plaintiffs will
apply for an execution thereon at the expiration of three months from the service of
this notice, according to the statute in such cases made and provided.

A. L. HOLMES,
Galena, March 18, 1845. /'\ Attorney for Stewart and Brown.
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9. On Junc 30th, 1845, an execution issued upon the judgment aforesaid against
the land and tenements of the said John Turney, deceased, which said execution was,
on July 25, 1845, levied upon the real estate in question, subject to the said widow’s
right of dower.

10. On August 20th, 1845, the said property was sold under said execution to
Henry Clymo, and certificates of purchase issued to him in due form.

11. Clymo assigned his certificates of purchase to Orin Smith.

12. On March 29,1842, A.P. Gales recovered a judgment against said John Turney,
for the sum of one hundred and sixty-one dollars and sixty-five cents. No execution
issued upon this judgment within a year from its rendition. On September 7, 1846,
a scire facias issued, and was served upon the said Nancy J. Turney, administrator,
&e., reciting the amount of the original judgment as one hundred and eighty dollars
and forty-six cents. Mr. Bradley, the Clerk, swears that this was a mistake and
points out how it occurred, and states at the same time that the judgment on March
29, 1842, was the only judgment rendered in said court in favor of said Gates, against
the said Turney. On October 27, 1846, judgment of revivor was entered for the sum
of one hundred and eighty dollars and forty-six cents. An execution issued on said
revived judgment on October 27, 1846, which was levied upon the premises in contro-
versy. Under this judgment and execution a redemption from the sale under the
Stewart & Brown judgment, and the redemption money was received by Orin Smith,
the assignee of the certificates of purchase as aforesaid. Duplicates of certificates
of redemption were exccuted and delivered to Alexander Young, purchaser under
the redemption sale.

13.  On January 28, 1847, the sheriff of Jo Daviess county executed and delivered
to Alexander Young, the defendant, a sheriff deed for the premises in controversy.

14. At the July term, 1846, a partition was had of the whole lot in question at
the suit of Nancy J. Turney, and against Andrew Maurer and others, assigning to
the heirs of the said Turney, the east or upper half of said lot No. 5, as herein before
described.

15. At the December term, 1850, of the Supreme Court, the said judgment in the
case of Gates against Turney, Administratrix, was reversed and remanded for further
proceedings. 12 I1l. R. Pages 141, 142.

This is all the evidence in the cause.

The Court found the issue for the defendant.

The plaintiffs moved for a new trial which was overruled, and an exception taken.
ERRORS ASSIGNED.

1. The Court erred in finding the issue for the defendant.

2. The Court erred in overruling the plaintifis’ motion for a new trial.

3. The Court erred in rendering a judgment for the said defendant, when by the
laws of the land such judgment ought to have been for the said plaintifts.

R. S. BLACKWELL,
For Appellants.






SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1839.

Nancy J. TURNEY, et al.,

vs. Appeal from Jo Daviess.
ALEXANDER YOUNG. :

APPELLEES’ BRIEF.

The first question is, was the sale of the premises to Clyme upon the
execution issued upon the Stewart and Brown judgment, a valid sale.

It is contended that no exccution: could issue on this judgment, after
the death of Turney, and that this case is not within sec. 2 of the act of
1825, R. E. Stat., page 329, because execution had been issucd and re-
turned upon this Judgment before the death of Turney, and that this
sec. only applies to cases where no execution had been issued.

That this instruction: is erroneous, we think is manifest, from the fol-
Towing considerations =

1st. If the construction contended for, is correct, the section means
nothing ; for, after the year had expired, the lien of a judgment upon
which no execution had been issued, would be lost and the judgment
dormant.

The lien referred to in the statute, is the stautory lien elegit, issued on
common law lied, commenced 1st day of the term:.

2d. Is this dormant, judgment preferred to one which has a lien.

Sec. 1st declares that a lien shall exist, provided execution in one year,
that is this case. Sec. 2 provides that when judgment shall become a
lien as aforesaid, to wit: by the issuing of an execation within a year,
and the defendant die, the remedy of the party shall not be delayed or
suspended. How can it be contended, then, that this judgment is placed
behind judgments which have no execution lien, not having been issued
upon them within one year ; the act itself declares that no previous law
of this State shall be so construed as to impair the effect of the lien given
in the first statute.

Welch vs. Walker, 3 Gilman, 491.

The law of 1825 covers only one class of cases, to wit: waen a lien

had been created by the issuing of an execution.

When no execution had issued, there was no lien, and for the purpose
of issuing execution upon a judgment not a lien, the law of 1843, was
passed R. E. Stat., 348.

‘Why was that law passed ?
We submit that the execution was valid under the last quoted act.
It is contended that execution could not issue at all at common law ..

- .



2

after death of defendant, because mo state of case authorized it. But
hore the clerk is clothed with power to issue execution within one year.
Blanchard vs. Goss, 2 N H, 194, and cases there citad.
3 Caines Rep. 267.
Allen vs. Portland Stage Company, 8 Maine, 207.

The certiﬁcafe of sale was properly the property of Smith by assign-
ment. Rev. Stat. page 303, sec 18.

= II.

But it is contended that we had no right to redeem under the Gates
Judgment, because there was a variance between the scire facias and
the original judgment, so that the scire facias described a different
Judgment.

To this position we answer.

1st. The scire facias was only a notice of the existance of the
Judgment, and was only necessary, in order that payment might be shown,
and its sufficiency is to be tested by the same rules which apply to other
notices, and the notice is sufficient, unless it appears that it conveyed no
sufficient notice of the claim sought to be enforced, if it does in fact mis-
lead, if it conveys to the party the real fact, is sufficient.

B K of Alexandria vs Swann, 9 Peters 33.
11 Wheaton, 437; 1 Caines R 249; 12 Mo. 260.
2. If there was a variance, still the scire facias is a judicial process,
and may be amended any time.

Holmes vs. Williams, 8 Caines R 98.
Jackson vs. Anderson, 4 Wendell 480.
Bank vs, Merrithorne, 19 John R, 244,
Brown vs. Betts, 13 Wendell, 29.
Morse vs. Dewey, 3 N H 538 in point.
Johnson vs. Day, 17'Pick., 108.
Whittier vs. Varney, 10 N H 298.
16 John Reports, 572, 8, 4, 5, 6 and 7.
Heister vs. Fortner, 2 Binney, 47.

A scire facias to revise a judgment which is irregularly issued, is void-
able only, and not void, and cannot be called in question in an action of
ejectment to recover land sold upon such judgment.

Jackson vs. Livingstone, 18 John R 215.
Campbell vs. Stiles, 9 Massachusetts Reports, 216.
Young vs. Hosmer, 11 Mass. Rep. 89.

So, also, a variance between a judgment and execution issued thereon
is amendable at any time, as well before as after sale, and cannot be taken
advantage of on a trial for the recovery of land sold by virtue of the
execution.

Swan vs. Saddlemire, 8 Wend. 680, 2 Term R 727.

5 Johns R 100.

Jackson ex dem, Ten Eyck vs. Walker 4 Wend 463.

Jackson ex dem, Hill vs. Streeter, 5 Cowen, 529, which
is a case directly in point.

Russell vs. Kipp, 5 John R 99.

Doe ex. dem. Rue 4 Blackford 268.

Whenever a process is amendable, it will be considered as done, when-
ever and wherever the objection is taken.
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If this scire facias was amendable, it was not void, and if voidable only,
it cannot be attacked in a collateral action.
Seargant vs. Hensler, 4 Scammon 864.
Day vs. Graham, 1 Gilman 436.

Upon another principle, the scire facias can be sustained, for the clerk
swears that the variance was caused by a mistake of his own, and it was
well settled that whatever is misprison of the clerk, may be set right by
another part of the record.

- Atkins vs. Sawyer, 1 Pick 353.
Anonymous Case, 16 Eng. C. L. R. 292,

If there was a scire facias which was not void, was there a legal re-
demption.
R. E. Stat. 303, sec. 14, 16, 22.
A statute providing for redemption is a remedied statute and should be
liberally construed.
Van Rensalacr vs. Sheriff, 1 Cowen, 510.
People vs. Fleming, 4 Denio, 144.

The object of the legislature in allowing judgment creditors to redeem,
was to prevent a sacrifice of the debtor’s estate, and to make it pay as
many of his debts as possible.

Sweezy vs. Chandler, 11 Illinois 449.
People ex. rel. vs. Cotton, 14 Illinois 413.

Judgment need not be a lien to enable judgment creditor to redeem.
People vs, Cotton, 14 Ill. 418 ; Sweczy vs Chandler, 11 Ill. 449,

Smith, the assignee of the certificate «of purchase under the judgment
of Stewart & Brown, had the power and right to waive all objections to
the regularity of the redemption, and he did so by receiving the redemp-
tion money.

Bank of Vergennes vs. Warran, 7 Hill 93.
Merry vs. Bostwick, 13 Illinois, 411.
1 Greenleaf on ev., Sec. 207; 8 Hill 218.

The twelve months having expired, Turney’s heirs had no interest in
the property at the time of the redemption, under the Gates judgment,
and no right to complain of the redemption.

McLayen vs. Brown, 11 Illinois, 522.

The owner of the Gates judgment had a right to have a scive facias
directed to the administratrix of Turney’s estate. 2 Gilm., 216.

And when it was so revived, Gates was a judgment creditor, and had a
right to redeem. If his judgment, as revived, was not a lien upon these
premises, because the heirs were not parties to the scire facias, still he
had a right to redeem whether it was a lien or not.

14 Tllinois, 414 ; 11 Illinois, 449,

The rights of the heirs are not effected, they having no interest in the
premises at that time. 11 Illinois, 552.
It was decided by this court last term, in Mt. Vernon, in a case not
reported that the administratrix, of a mortgagor was properly made sole
defendant in a scire facias to foreclose the mortgage.
B. C. COOK,
For Appelle.
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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

Nawoy J. TurNEY, ef al.,

vs. Appeal from Jo Daviess.
ALEXANDER YOUNG.

APPELLEES” BRIEF.

The first question is, was the sale of the premises to Clyme upon the
execution issued upon the Stewart and Brown judgment, a valid sale.

It is contended that no execution could issue on this judgment, after
the death of Turney, and that this case is- not within sec. 2 of the act of
1825, R. E. Stat., page 329, because execution had been issued and re-
turned upon this Judgment before the death. of Turney, and that this
sec. only applies to- cases where no execution had been issued.

That this¢ihstruction is erroneous, we think is manifest, from the fol-
lowing considerations :

1st. If the construction contended for, is correct, the section means
nothing ; for, after the year had expired, the lien of a judgment upon
which no execution had been issued, would belost and the judgment
dormant.

The lien referred to in the statute, is the stantory lien}elegz't, issued on.
common law lien, commenced 1st day of the term. :

2d. Is this dormant judgment preferred to one which has a lien.

Sec. 1st declares that a lien shall exist, provided execution in one year,
that is this case. Sec. 2 provides that when judgment shall become a
lien as aforesaid, to wit: by the issuing of an execution within a year,
and the defendant die, the remedy of the party shall not be delayed or
suspended. How can it be contended, then, that this judgment is placed
behind judgments which have no exeeution lien, 1ot having been issued
upon them within one year ; the act itself declar® that no previous law
of this State shall be so construed as to impair the effect of the lien given
in the first statute.

Welch vs. Walker, 8 Gilman, 491.

The law of 1825 covers only one class of cases, to wit: when a lien

had been created by the issuing of an execution.

When no execution had issued, there was no lien, and for the purpose
of issuing execution upon a judgment not a lien, the law of 1843, was
passed R. E. Stat., 348.

‘Why was that law passed ?
Wo submit that the execution was valid under the last quoted act.

o

It is contended that execution could not issue at all at common law *
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after death of defendant, because mo state of case authorvized it. But
hare the clerk is clothed with power to issue execution within one year.
Blanchard vs. Goss, 2 N H, 194, and cases there cited.
3 Caines Rep. 267.
Allen vs. Portland Stage Company, 8 Maine, 207.

The certificate of sale was properly the property of Smith by assign-
ment. Rev. Stat. page 303, sec 18.

II.

But it is contended that we had no right to redeem under the Gates
Jjudgment, because there was a variance between the scire facias and
the original judgment, so that the scire facias described a different
Jjudgment.

To this positiox we answer.

1st. The scire facias was only a notice of the existance of the
Judgment, and was only necessary, in order thit payment might be shown,
and its sufficiency is to be tested by the same rules which apply to other
notices, and the notice is sufficient, unless it appears that i conveyed no
sufficient notice of the claim sought to be enforced, if it does in fact mis-
lead, if it conveys to the party the real fact, is sufficient.

B K of Alexandria vs Swann, 9 Peters 38.
11 Wheaton, 437; 1 Caines R 249; 12 Mo. 260.
2. If there was a variance, still the scire facias is a Judicial process,
- and may be amended any time.

Holmes vs. Williams, 8 Caines R 98.
Jackson vs. Anderson, 4 Wendell 480.
Bank vs, Merrithorne, 19 John R, 244,
Brown vs. Betts, 13 Wendell, 29.
Morse vs, Dewey, 8 N H 538 in point.
Johnson vs. Day, 17 Pick., 108.
‘Whittier vs. Varney, 10 N H 298.
16 John Reports, 672, 3, 4, 5, 6 and 7.
Heister vs. Fortner, 2 Binney, 47.

A scire facias to revise a judgment which is irregularly issued, is void-
able only, and not void, and cannot be called in question in an action of
ejectment to recover land sold upon such judgment.

Jackson vs. Livingstone, 18 John R 215,
Campbell vs. Stiles, 9 Massachusetts Reports, 216,
Young vs. Hosmer, 11 Mass. Rep. 89.

So, also, a variance between a judgment and execution issued thereon
is amendable at any time, as well before as after sale, and cannot be taken
advantage of on a trial for the recovery of land sold by virtue of the
execution.

Swan vs. Saddlemire, 8 Wend. 680, 2 Term R 727.

6 Johns R 100.

Jackson ex dem, Ten Eyck vs. Walker 4 Wend 468.

Jackson ex dem, Hill vs. Streeter, 5 Cowen, 529, which
is a case directly in point.

Russell vs. Kipp, 5 John R 99.

Doe ex. dem. Rue 4 Blackford 263.

Whenever a process is amendable, it will be considered as done, when-
ever and wherever the objection is taken.

®
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If this scire facias was amendable, it was not void, and if voidable only,
it cannot be attacked in a collateral action.
Seargant vs. Hensler, 4 Scammon 364.
Day vs. Graham, 1 Gilman 436.

Upon another principle, the scire facias can be sustained, for the clerk
swears that the variance was caused by a mistake of his own, and it was
well settled that whatever is misprison of the clerk, may be set right by
another part of the record.

Atkins vs. Sawyer, 1 Pick 353.
Anonymous Case, 16 Eng. C. L. R. 292,

If there was a scire facias which was not void, was there a legal re-
demption.
R. E. Stat. 303, sec. 14, 16, 22.
A statute providing for redemption is a remedied statute and should be
Lberally construed.
Van Rensalaer vs. Sheriff, 1 Cowen, 510.
People vs. Fleming, 4 Denio, 144.

The object of the legislature in allowing judgment creditors to redeem,
was to prevent a sacrifice of the debtor’s estate, and to make it pay as
many of his debts as possible.

Sweezy vs. Chandler, 11 Illinois 449.
People ex. rel. vs. Cotton, 14 Illinois 413.

Judgment need not be a lien to enable judgment creditor to redeem.
People vs, Cotton, 14 IlIl. 413 ; Sweezy vs Chandler, 11 IIl. 449.

Smith, the assignee of the certificate of purchase under the judgment
of Stewart & Brown, had the power and right to waive all objections to
the regularity of the redemption, and he did so by receiving the redemp-

tion money.
Bank of Vergennes vs. Warran, 7 Hill 93.

Merry vs. Bostwick, 13 Illinois, 411.
1 Greenleaf on ev., Sec. 207; 8 Hill 218.

The twelve months having expired, Turney’s heirs had no interest in
the property at the time of the redemption, under the Gates judgment,

. and no right to complain of the redemption.
McLayen vs. Brown, 11 Illinois, 522.

The owner of the Gates judgment had a right to have a scire facias
directed to the administratrix of Turney’s estate. 2 Gilm., 216.
And when it was so revived, Gates was a judgment creditor, and had a
right to redeem. If his judgment, as rerived, was not a lien upon these
premises, because the heirs were not parties to the scire facias, still he
had a right to redeem whether it was a lien or not.
14 Tllinois, 414 ; 11 Illinois, 449,

The rights of the heirs are not effected, they having no interest in the
premises at that time. 11 TIllinois, 552.

It was decided by this court last term, in Mt. Vernon, in a case not
reported that the administratrix, of a mortgagor was properly made sole
defendant in a scire facias to foreclose the mortgage.

B. C. COOK,
Tor Appelle.
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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

Nancy J. TURNEY; et al.,

8. : Appeal from Jo Daviess
ALEXANDER YOUNG. 1

APPELLEES” BRIEF.

The first question is, was the sale of the premises to Clyme upon the-
execution issued upon,the Stewart and Brown judgment, a valid sale.

It is contended. that no execution could issue on this judgment, after
the death of Turney; and that this case is not within sec. 2. of the act of"
1825, R. E. Stat., page 829; because execution had been issued and re-
turned upon this Judgment- before the death of Turney; and that this.
sec. only applies. to-cases where no execution had been issued.

That this instruction. is erroneous, we think is manifest, from the fol-
lowing considerations :.

1st. If the construetion contended for, is correct, the section means.
nothing ;. for, after the year had expired, the lien of a judgment upon,
which no- execution had been issued, would belost and' the judgment
dormant.

The lien referred to.in the statute, is the stautory lien.elegzt, issued on:
common law lien, commenced 1st day of the term:

2d. Is this dormant judgment preferred.to one which has a lien.

Sec. 1st declares that a lien shall exist, provided execution. in:one year,
that is this case. Sec. 2 provides that when judgment shall become a
lien as aforesaid, to wit: by the issuing of an execution within a year,
and the defendant die, the remedy of the party shall not be delayed or
suspended. How can it be contended, then, that this judgment is placed.
behind judgments which have no exccation lien, not having been issued
upon them within one year ; the act itself declares that no previous law
of this State shall be so construed as to impair the efféct of the lien given.
in the first statute. '

Welch vs. Walker; 8. Gilman, 491.

The law of 1825 covers only one class of cases,.to.wit: when a hen.
had been created by the-issuing of an execution.

When no execution had issued, there was no lien, and for the purpose:
of issuing exccution upon a judgment not a lien, the law of 1843, was
passed R. E. Stat., 343.

‘Why was that law passed ?
Woe submit that the exccution was valid under the last quoted act.

It is contended that execution could not issue at all at common law. /
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after death of defendant, because mo state of case authorized it. But
here the clerk is clothed with power to issue execution within one year.
Blanchard vs. Goss, 2 N H, 194, and cases there cited.
3 Caines Rep. 267.
. Allen vs. Portland Stage Company, 8 Maine, 207.

The certificate of sale was properly the property of Smith by assign-
ment. Rev. Stat. page 303, sec 18.

II.

But it is contended that we had no right to redeem under the (Fates
Jjudgment, because there was a variance between the scire facias and
the original judgment, so that the scire facias described a different
Judgment.

To this position we answer.

Ist. The scire facias was only a notice of the existance of the
Jjudgment, and was only necessary, in order that payment might be shown,
and its sufficiency is to be tested by the same rules which apply to other
notices, and the notice is sufficient, unless it appears that it conveyed no
sufficient notice of the claim sought to be enforced, if it does in fact mis-
lead, if it conveys to the party the real fact, is sufficient.

B K of Alexandria vs Swann, 9 Peters 38.
11 Wheaton, 437; 1 Caines R 249; 12 Mo. 260.
. If there was a variunce, still the scire facias is a judicial process,
and may be amended any time.

Holmes vs. Williams, 8 Caines R 98.
Jackson vs. Anderson, 4 Wendell 480.
Bank vs, Merrithorne, 19 John R, 244
Brown vs. Betts, 13 Wendell, 29.
Morse vs. Dewey, 8 N H 538 in point.
Johnson vs. Day, 17 Pick., 108.
‘Whittier vs. Varney, 10 N H 298.

16 John Reports, 572, 8, 4, 5, 6 and T.
Heister vs. Fortner, 2 Binney, 47."

A scire facias to revise a judgment which is irregularly issued, is void-
able only, and not void, and cannot be called in question in an action of
ejectment to recover land sold upon such judgment.

Jackson vs. Livingstone, 18 John R 215.
Campbell vs. Stiles, 9 Massachusetts Reports, 216.
Young vs. Hosmer, 11 Mass. Rep. 89.

So, also, a variance between a judgment and execation issued thereon
is amendable at any time, as well before as after sale, and cannot be taken
advantage of on a trial for the recovery of land sold by virtue of the
execution.

Swan vs. Saddlemire, 8 Wend. 680, 2 Term R 727.

5 Johns R 100.

Jackson ex dem, Ten Eyck vs. Walker 4 Wend 463,

Jackson ex dem, Hill vs. Streeter, 5 Cowen, 529, which
is a case directly in point.

Russell vs. Kipp, 5 John R 99.

Doe cx. dem. Rue 4 Blackford 268.

Whenever a process is amendable, it will be considered as done, when-
ever and wherever the objection is taken.
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If this scire facias was amendable, it was not void, and if voidable only,.
it cannot be attacked in a collateral action.
Seargant vs. Hensler, 4 Scammon 364.
Day vs. Graham, 1 Gilman 436.

Upon another principle, the scire facias can be sustained, for the clerk
swears that the variance was caused by a mistake of his own, and it was.
well settled that whatever is misprison of the clerk, may be set right by
another part of the record.

Atkins vs. Sawyer, 1 Pick 353.
Anonymous Case, 16 Eng. C. L. R. 292,

If there was a scire facias which was not void, was there a legal re-
demption.
R. E. Stat. 303, sec. 14, 16, 22.
A statute providing for redemption is a remedied statute and should be
Tiberally construed.
Van Rensalacr vs. Sheriff, 1 Cowen, 510.
People vs. Fleming, 4 Denio, 144.

The object of the legislature in allowing judgment creditors to redeem,
was to prevent a sacrifice of the debtor’s estate, and to make it pay as
many of his debts as possible.

Sweezy vs. Chandler, 11 Illinois 449.
People ex. rel. vs. Cotton, 14 Illinois 418.

Judgment need not be a lien to enable judgment creditor to redeem.
People vs, Cotton, 14 Ill. 418 ; Sweezy vs Chandler, 11 IIl. 449.

Smith, the assignee of the certificate of purchase under the judgment
of Stewart & Brown, had the power and right to waive all objections to
the regularity of the redemption, and he did so by receiving the redemp-

tion money.
Bank of Vergennes vs. Warran, 7 Hill 93.

Merry vs. Bostwick, 13 Illinois, 411.
1 Greenleaf on ev., Sec. 207; 8 Hill 218.

The twelve months having expired, Turney’s heirs had no interest in
the property at the time of the redemption, under the Gates judgment,
and no right to complain of the redemption.

McLayen vs. Brown, 11 Illinois, 522.

The owner of the Gates judgment had a right to have a scire facias
directed to the administratrix of Turney’s estate. 2 Gilm., 216.

And when it was so revived, Gates was a judgment creditor, and had a
right to redeem. If his judgment, as rerived, was not a lien upon these
premises, because the heirs were not parties to the scire facias, still he
had a right to redeem whether it was a lien or not.

14 Tllinois, 414 ; 11 Illinois, 449.

The rights of the heirs are not effected, they having no interest in the
premises at that time. 11 Illinois, 552.
It was decided by this court last term, in Mt. Vernon, in a case not

reported that the administratrix, of a mortgagor was properly made sole
defendant in a scire facias to foreclose the mortgage.

B. C. COOK,
For Appelle.
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