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IN THE SUPREME COURT—or June Term 1856,
WELCH & MALLORY IMP'D WITH KINNEY g

Error to the Recorders (fourt of

V8. . 2
the City of Chicago.

THE PEOPLE OF THE STATE OF ILLINOIS.
Abstract of Record.

In this case the Plaintiffs in error were indicted at the Sept. term 1855 of the Record-
ers Court of the city of Chicago, for Larceny, in stealing five Twenty Dollar gold pieces,
the property of Comfort Hall—at which term they were tried and found guilty, and sen
tenced to States prison, the first two for three years, and the other for two years,

On the trial of the cause George E. Boardman, Wm. B. Mead, Win. Bell and Almon
F. Fox and Charles Noys were sworn, testified—hut as their evilence so far goes only
to show an acquaintance and communieation to exist betwoen the def’ts, it is deemed
[anecessary to repeat it.

Cormfort Hall sworn—says—1 reside in the town of Randolph, Cattaraugus county,
state of New York; I left home the 26th day of May last for Towa; was on my return
home, and came into the city the morning of August 3d last: _the sun was about an hour
high when I came from the cars in the city. Iswopped at the Ohio Exchange, about a
mile from the depot of the road I came in on; it is opposite the Southern depot—while
there I saw the defendant Kinney, within an hour or two after [ got there; 1 had a pain
in my face; Kinney said somathing about it, and I talked with him about the pain; and
I, got acquainted with him in that way—he said he had been troubled in the same way,
and that he had a prescriptior, which cured him, and thought it would help me, and 1
¢oncluded to go to a drug store with him to get the medicine—we went to a druz store,
and he took a paper with a printed heading out of his pocket, and asked the druggest if
he could fill that preseription; the druggist said he counld, but it would take half an
hour or so to prepare the medicine. Kinney then proposed to take a walk down on the
lake shore where it was cool. I was sweating scime, and was afraid I would catch cold,
but as I wanted to see the lake, and had never seen it, [ concluded to go. Kianey said
he thought it would do me good—and told the Druggist to copy the preseription, and he
would take hisalong. The Druggist did so. We went down on the lake shore, got over
the fence, and sat down under a shade tree, and talked about the rail road and trussle
work (I have not shown any of the officers the place) and I looked at the vessels—a man
came along from the south; that was the defendant Welch, and inquired for the Patent
office; we told him we did not know where it was. Welch said he had n model, which
be wanted to get patented. Kinney asked Lim to show it.  Welch said e did not want
to show it, but after awhile, and after some restrictions about telling, he let ussee it. It
was a small brass ball; 1 had it in my hands and looked at it; then Weleh slipped off a
little, and Kinney struck on the ball with his knife, and after striking on 1t a little he made
a dent in it, and slipped out a plug, and opesed it and took out of the plug a piece of
paper. Kinney handed me the paper and told me to put it in my pocket, aund 1 did so
—and this is the paper.  (Here the witness produced a siall slip of paper) Kinney of
fered to bet the cigars that nothing was in the ball; Welch offered to bet that a paper
was in it, but would’nt bet so small. Kinney took out a $5 bill and offered to bet it—
Welch wanted to bet more. Kiuney then took out a Missouri bank check, which he said
was $1000: but Welch would not bet against a check, would bet money; I saw the
check, but did not take it nor read it. I told Kinney I thought there was a trick in it;
then he got possession of the ball again; and heand 1 stepped aside again, uud he opeu-
ed the ball and we examined it and thought nothing was in it; Kiuney said he was sure
of winning the fellows money, and asked me if [ would take a side bet; Iteld him
I would not; he asked me if 1 had any money; I told him I had a hundred dollars; he
asked me to lend it to him, and he was sure of winaing, and he would pay me back my
money; we went back. Welch said he would bet any amount, and held out as though
Kinney dare not bet. Kinney then laid down his watch after they had agreed on thea-
mount. Welch laid down what he said was $600. I lent Kinney $100, which he put
down. The money which I let him have was in $20 gold pieces. 1 took out my wal-
let, and took out part of the money, and handed it to Kinuey, and Kinney took out the
rest. Kinney told me he would give me half, if he won; then Kinuney and Weleh ex-
changed some words about the honor of betting, and Weleh opened the ball and showed
another piece of paper in it. Then Welch started off; 1 did not see him take the mon-
ey; 1 was not noticing as he left; Kinney said that that fellow was a scoundrel, or rob-
ber, or something of that sort, and that he would kill him or get his money back, and
asked me for a kaife or a pistel to follow him with; he told mo to say nothing about it,
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he would follow him and get it back—he then started to follow Welch; Welch had then
got away a rod or so, and I started to go after them, and had got two or three steps
when the other man Mallory eame up and put his hand on my shoulder, and said. stop,
I mistsust you have been gambling, said he was a police ofticer and must take me to tha
police office.  I'said I had not, that I had lent 4 man my money, and [ wanted to get it
back again—L still made an eifort to go, and he held on to me, till they wera out of
sight, then he let go of me and we went towards the drug store; he asked me where [
lived, and if] had paid my fare, and where I stopped; I told him, and told bim how 1 let
my money go; he asked me how much I would give to get it back; I told him I would
give twenty dollars, I thought that would pay pretty well for the task: he said he wo'd
try, told me to say nothing about it, and he would be at the Ohio Kxchauge at a quarter
past one; then I went to the tavern, ale divuer and waited for him, he did not coine,
then [ went to the druggist and told the draggist L could not take the medicine, and told
him I had lost my money; then I went back to the tavern and told the landlord all a
bout it; the Lmdlord sent for a police officer, who came; he asked if I would stay and
prosecute, and told him L would,  This was on Fiiday. 1 believe the defendants were
arrested on Monday. My money was in five twenty doilar gold pieces, and worth $20
each piece; 1 have not got that money back.

On cross-examinstion, this witoess stated: When [ came in Chicago I stopped a fow
ninutes ¢ L the Southern Hotel, before going to the Ohio Exchange. T think Kinney
spoke to me first, can’s remember exactly; 1 had a pain in my face; the first I saw of
Kinney he was in the tavern; we talked about what ailed me. Kinney said he had a
check; 1 saw it, but did not read it—he showed it to Welch: when Kinney borrowed
my money, he said he could win the stranger’s pile; asked me if | wonld take a side
bets 1 said I never bet.  Kiuney asked me if T would lend him a hundred dollars; I re-
plied that 1 would, 1 did this because he told me hie would go up town aud get his
cheek cashed and pay me back my money if he lost the bet; I lent him the hundred
doliars to bet with Weleh; 1 understood from him that if he lost he would get his check
cashed and pay me back my mouey, the same money 1 let him have, if Lie lost the bet
T lent him the hundred dollars to bet with Welch; I understood from him that if he
lost he would get lis check eashed and pay me back my mouney. | had seen the check.
and I believed it was a bank check. 1lent the hundred dollars on the faith of the check.
Kinney said nothing about losing, ouly he said it he lost the money, he could go up
town and get his check cashed, and then pay me; he said he could get the money on his
check and replace my money. I understood that I was to have my money back, and if
he lost, he was to get it back from Welch, after getting his check cashed. 1 dont know
as I have been conversed with about my testimony since the examination before the ma-
gistiate, The counsel for defendants then asked this question of the witness—*“Hava-
you stated that you expected (o receive a part of the money if the bet was won by Kin-
ney”—which was objected to by counsel for plaintitf, and the objection sustained by the-
court, upon the ground that it was necessary to call the attention of the witness to the
time, }lace, aud to whom stated, to which ruling of the court the defendants by their
counsel then and there excepted. When Kinney went aside and asked me to lend bim
a hundred dollars, he said he would pav me my money back, as he could win the fellow's
pile; said if he lost the money he would get his check discounied, and get my money
back. The counsel for the prisoners then asked the witness this question—-*Did it
make any difference to you whether you got the identical money which you lent inm,
back again, or other money”—to which question the counsel for the plaintiff objected to
and the court sustained the objection— to which ruling of the court defendants counsel
then and there excepted.

I'lent my mouney on the faith of what Kioney told me; I haaded him part of the mo-
ney, and he took the :est out of the wallet, with my permission. T delivered him the
possession in that way to be bet with. T might have told the hotel keeper that I could
not identify the men; 1 told him I should not know Welch if I saw him. [ did not rec-
ognize him as much as I did the other men. I am sure now of the identity—when 1
saw him on examination before magistrate I knew him. 1 stated there he was dressed
differently ; I remembered him by his features; cant state now whether there was beard
on his upper lip or not, when my money was taken,

Direct Examination Resumne! —Kinney said he would give me my money back; Kin-
ney had light pants ard black hat on; I did notsea Welch take the money away; was
pot noticing.  The money was laid on the ground.



Cross-Ex. Resumed.—I told Mallory 1 had lent Kinney my money, and. I wanted to
get it again. I dont remember anythiug else until we got over the fence; he kept hold
of me and stated that it was against the law to bet, and he was a police officer, 2nd he
would take me to the police office. We staid there three, four or five minutes before we
went out.

Ama Mallory—sworn—says I am sister of defendant Mallory ; he has kept a boarding
house and grocery in Buffalo for several years past; lives in Buffalo; came to Chicago
to look for a place; talked of moving here—(on cross-examination the prosecuting attor-
ney) showed the witness several watches, and some viols, and other things, said to be
galvanized watches, and stuff to put upon metal to make it resemble gold or silver)—
Witness stated that she had never seen these things before.

John Borland sworn—said—I know Mallory : knew him to a year ago last March in
Buffalo; his cnaracter was good; I kept a boarding house within six rods of where he
lived. When he came to Chicago, he came to see me at my place; he came to see me
every day until his arrest.

Lewis M. Linn sworn—said, I knew Mallory in Buffalo; lived near him; dont know
as I ever neard anything about his reputation; never heard anything against him. When
Mallory was arrested I did not ask the officer if he was arrested for dealing in bogus watch-
es.

Both parties here rested their cause—and the attorne y for the people opened the case
to the jury; after he had eoncluded, he said he proposed to recall the witness Almon
Fox; to which prisoners counsel objected ; the court overruled the objection, and defend-
ants counsel then and there excepted.

The witness was recalled, and was asked to state where he found the watches, and oth
er articles before mentioned, which had been shown to the witness Ama Mallory; to
this the defendants counsel objected, but the court overruled the objection, stating that
the evidense was competent for the purpose of showing that the defendant Mallory’s bu-
siness not that of a grocer and boarding house keeper in Buffalo, and for that purpose on-
ly, aud allowed the said witness to answer; to which ruling of the court defendants
connsel then and there excepted. The witness then stated that he found the articles a-
mong the baggage of Mallory, in his carpet bag, after his arrest. The counsel also asked
the witness if Lewis M. Linn asked him at the time of the arrest of Mallory, if Mallory
was arrested for dealing in bogus watches; to which question defendants counsel ebject-
ed—but the court overruled the objection, and allowed the question to be answered—rto
which ruling of the court, the defendants counsel then and there excepted .

The witness answered that “he did.” This was all the evidence introduced on said
trial.

The defendants counsel then tendered the court the following instructions in writing,
for the jury, to wit:

1st.  The jury are instructed that-if they believe from the evidence that the money in
the indictment mentioned was loaned by the witness Hall, to the defendant Kiuney, for
the purpose of enabling Kinney to bet with Welch, then such taking of said money and
carrying it away, does not amount to larceny, and the jury should acquit the defendants,
even though such loan of the money was obtained by false and fraudulent pretenses, and
with the design to cheat and defraud the said Hall out of the same.

To which instruction the court added to the same-in writing, the following words, to
wit:—“This instruction to be taken in connection with and su’ject to the inmstructions
given marked “Instructions by the court”—and the two following instructions marked 24
& 34, were given subject to the same qualifications. To the giving of which, with such
qualifications, the said defendants then and there excepted.

2nd, That to constitute the crime of larceny there m ust be a taking of the property
against the will of the owner, therefore in this case, if the taking of tiie property from
Hall was not against his will, the jury should acquit the defendants,”

Which the court refused to giveas asked for, and to which refusal the defendants then
aud there excepted ; but the court added to the same in writing, the following qualifica-
tion to wit: “see qualification to first instruetion™; the giving of which, with such quali-
fication, the said defendants then and there excepted.

3d. Ifthe jury believe from the evidence in this case, that Hall loaned the money in
question, to Kinney, to be bct with Welch, then Hall thereby parted with the property
in the money, and such taking of it by Kinney, and the subsequent earrying it away by
Weich, does not amount, in law, to larcency, and the jury should acjuit ths defen dants,
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notwithstanding they may believe that such loan was cbtained from Hall by false and
fraudulent pretenses, and with the design to cheat and defraud him of his money.”

Which the court refused to give as asked for, but gave it with the qualificatiou to which
refusal the defendants then and there excepted, but the court added thereto, in writing,
the following qualification—¢“see modification to first instruction, to which qualification
the defendants then and there excepted.”

“4th, That although larceny may be committed, by selling or otherwise converting
to the use of the borrower, a chattel which has been loaned to him, yet such is not the
case when the property loaned is money.”

Which the court refused to give asasked for; to which refusal the defendants then and
there excepted to; but the court added thereto the words following, in writing, to wit:—
“unless the money loaned was for a special purpose, and the same money to be return-
ed;” and gave the same with such qualification; to the giving of which with said quali-
fication, said defendants then and there excepted.

The court gave the jury the following instructious in writing, asa qualification to the
1st, 20d and 3d instractions asked for by defendants, viz: If the jury believe from the
evidence that all three of the defendants fraudulently conspired together, and agreed to
practice a fraud upon the witness Hall, to induce him to deliver his money to the defend-
ant Kinney, for the purpose of his (Kinneys) making a bet with the def’t Welch, withthe
intent to feloniously take and appropriate the money of Hall, to the joint use of the
three defendants, and if such delivery to Kinney was procared by means of such fraud,
and with such inteat, to feloniously take and appropriate it, was no such delivery in law
as would legally pass the possession of property to Kinney.” To the giving of which
instructions by the court, and the giving of the 1st, 2nd, aud 3d instructions, with such
qualifications, the defendants then and there excepted .

The court also gave the following instructions, at the request of the states attorney, viz:

1st That if the jury shall believe from the evidence that the gold coin set forth in
this indictment, was taken from the witness Hall by a preconcerted plan between the de-
fendants Kinney and Welch, to take Hall’s said property, in any event under the false
co'oring of winning a bet, had between said Kinney and Welch, and that the said defen-
dants did so take the property, and that such bet wasa fraud practiced by them upon
Hall; then such taking was felonious, and if the jury shall further believe from the evi-
dence that the defeadant Mallory was present #iding and abetting, or assisting Welch and
Kinney in such taking, or not being so present, had advised or encouraged such taking,
then such taking was felonious also to Mallory.

ond. That if the jury shall believe from the evidence, that the witness Hall did not
part with his right of property in the gold coin set forth in the indictment, but merely
allowed Kinney the permission thereof for a particular purpose, and then to be returaed to
him; and if they shall further believe from the evidence, that Weleh originally confeler-
erated with Kinney, intending Lo steal the said coin, by means ofa fraudulent bet preten-
ded to be made between Welch and Kinney, and that by such means, and with such in-
tention, the said coin was taken, then the taking under such circumstances was larceny;
and if the jury shall further believe from the evidence, that the defendant Mallory was
present aiding, abetting, or assisting in such taking, or not being so present, had advis
ed or encouraged such takirg, then Mallory is equally guilty of such felonious taking”

To the giving of which instructions, on behalf of the people, the defendants then and
there excepted. All of which said several exceptions being noted and taken as they oc-
curred in the progress of said trial. And the jury having brought in a verdict against
allof the defendants, the said defendants entered their motion for a new trial, upon the
rendition of the said verdict, which motion the court overruled, and the defeadants then
and there excepted. The defendants thereupon moved the court to arrest the judgment
in this case—which motion the court overruled, and rendered judgment upon said ver-
diet, and the defendants then and there excepted. And now the said defendants pray
the court to sign and seal this their bill of exceptions. Which is done.

R. S. WILSON. (seal)
Recorder, &e.
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I the Supreme @ourt, of June Term, 1856,

IN THE MATTER OF JAMES WELSH
ON HABEAS CORPUS. %

Ix Acary presenting this matter to the Cowrt, on a petition for a re-hearing, T do not intend to go over any of
the ground occupied in the argument of the case, or in the opinion of the court.

This case turns exclusively upon the effect of the various Acts of the Legislature, passed since the adoption of
the Constitution of 1848, under that clause thereof authorizing the establishment of Courts of local, inferior, civil,
and eriminal jurisdiction in the cities of this State, and requiring all such Courts to be uniform in their organization
and jurisdiction. It is evident, therefore, that to arrive at a just conclusion upon the subject, all the legislation in
reference thereto should pass under review.

In the different decisions that have been made by this Court touching this matter, but a few of those Acts have
been collated and compared together. ‘

In Perry vs. People, 14 Ills.,, 439, no allusion whatever is made to other than the Act creating the Court ; in
14 Ills., 420, reference is only made to the Constitution and an Act passed prior to its adoption. In Perry et. al. vs.
People, on page 500, no allusion is made to any other Act but the one organizing the Court.

In People ex. Rel. vs. Wilson, 15 Ills., 388, no reference is made to any other but that statute.

And in the opinion of the Court, in this case, the Acts referred to are those having reference to the Recorder’s
Court in the City of Chicago, the Police Magistrate’s Act, and the Cairo City Common Pleas Act.

There have been numerous Acts passed under, and to carry into effect, that clause, in other cities than Cairo
and Chicago—beginning with the first session of the Legislature held under the new Constitution, extending through
every session, hid away in the mass of legislation—to none of which the attention of the Court was called on. the
previous argument in this case, and to none of which the Court have in fact alluded. I therefore deem it but justice
to my client to re-present lis case to the Court in that view, and call its attention to those acts.

In advance, I may say, I deem these propositions clearly settled by this Court :

1sr. That the judicial power of this State, by the Constitution, is vested in one Supreme, Cirenit Courts, County
Courts, and Justices of the Peace.

2p. That the Legislature may also- establish inferior local Courts in cities.

3p. That until these Courts are established, the judicial power necessarily remains in the four classes above
named.

4ra. That, upon the establishment of these City Courts, they take some part of the judicial powers, by the Con-
stitution already conferred upon the Circuit Courts and Justices of the Peace, either concurrently with them, or
exclusively of them.

5ri. That, therefore, such Courts may have the jurisdiction of Justices of the Peace, or the Circuit Ceurt, within,
their cities, either entire or in part, and yet are not thereby constituted Circuit Courts or Justices of the Peace, unless
they are elected for the time and otherwise organized, as required by the Constitution, in. reference to the Courts
named in it.

61i. That when the Legislature has established one of these City Courts, and shall pass a subsequent Act estab-
lishing another conflicting in organization or jurisdiction, or both with the fist, this Court will feel itself © obliged to
hold either that the last Act is void, or that the former has ceased to operate.”

I now beg leave to call the attention of this Court to the laws which I claim: have been passed, under this clause
of the Constitution, establishing Courts of the character contemplated by it.

They are, so far as I have been able to collect them, as follows :

1st. The City of Rock Island, Spl. Laws of 1849, p. 18, organizes a City Court, takes effect upon vote of the
people, and was approved February 12th, 1849.

2p. The City of Peru, Spl. Laws of 1851, p. 121, organizes a City Court, takes effect upon vote of people ;
approved February 13th, 1851.

3p. The City of Joliet, Laws of 1852, p. 167, organizes a City Court, takes effect upon vote of people ; approved
June 22d, 1852.

4. The City of LaSalle, Laws of 1852, p. 249, organizes a City Court, takes effect upon vote of people ;
approved June 23d, 1852, -

5ta. The City of Monmouth, Laws of 1852, p. 74, organizes a City Court, takes effect upon vote of people ;
approved June 21st, 1852,

6. The City of Hutsonville, Spl. Laws of 1853, p. 336, organizes a City Court, takes effect sixty days after
passage ; approved February 3d, 1853.

7ra. The City of Ottawa, same Laws, p. 803, organizes a City Court, takes effect upon vote of people ; approved
February 10th, 1853.

8. The City of Warsaw, same Laws, p. 147, organizes a City Court, takes effect upon its passage ; approved
February 12th, 1853.

9rr. The City of Kuoxville, same Laws, p. 228, organizes a City Court, takes effect on its passage approved
February 12th, 1853.

10rn. The City of LaSalle, Amendatory, same Laws, p. 436, confers upon an Alderman judicial powers, takes
offect in sixty days; approved February 12th, 1853.

11rn. City of Waukegan, same Laws, p. 268, organizes a City Court, takes effect on vote of people ; approved
February 12th, 1853.

12rs. Amending, City of Peoria, same Laws, p. 589, establishes a Recorver’s Couvrr for the City of Peoria,
S. 5, takes effect in sixty days; approved February 12th, 1853.

13rm. City of Chicago, Recorder’s Court Act, Gen'l Laws of 1853, p. 147, organizes a City Court, took eftect
March 1st, 1853 ; approved February 12th, 1853.
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14mn. City of Chicago, Recorder’s Court, Laws of 1854, p- 218, directing punishment of persons convicted in
Recorder’s Court ; approved February 28th, 1854. Another Act, on p. 150, passed same day.

150m. City of Elgin, Laws of 1854, p. 95, organizes a City Court, to take effect on vote of people; approved
February 28th, 1854.

16wm. City of Henry, Laws of 1854, p. 282, organizes a City Court, to take effect on vote of people . approved
March 1st, 1854.

17, City of Urbana, Special Laws of 1855, p. 135, organizes a City Cowrt, takes effect on vote of people ;
approved February 14th, 1855.

18rm. City of Cairo, Common Pleas Act, General Laws, 1855, p. 155, organizes a Court for that City, takes
effect in sixty days; approved February 5th, 1855.

19ra. Inferior Courts in Cities, same Laws, p. 147, regulates jurisdiction, and has a special reference to
Recorder’s Court in Chicago, takes effect on its passage ; approved February 15th, 1855.

20rm. The City of Macomb, Private Laws of 1855, - 10, organizes a City Court, and takes effect upon votes
of people ; approved February 15th, 1855.

21sr. The City of Decatur, same Laws, p- 108, organizes a City Court, takes effect on its passage ; approved.
February 15th, 1855.

22p. The City of Marshall, same Laws, p. 232, organizes a City Court, to be submitted to the people ; approved.
February 15th, 1855.

23p. The City of Elgiu, same Laws, p- 185, recognizes adoption of Charter, legalizes Acts of Mayor, ete., took
effect on its passage ; approved February 15th, 1855,

There may be more Laws touching this matter, but for the purposes of the present motion probably enough
have been cited.

The Provisions, in the Acts which T have said, « organizes a City Court,” are very similar—are identical, 1
believe, with the exception that in some cases Jurisdiction is attempted to be conferred upon the Mayor as a Justice
of the Peace for the County—and they all appear to be taken from the Provisoms of the Quiney Charter Laws of
1840, p. 118.

I give those of the City of Decatur, 1855, and of Rock Island, 1849, and of Quiney, 1840, which are identical
word for word. y

Art. 8, 8. 1, “ The chief executive officer of the City shall be a Mayor, who shall be elected by the qualified
voters of the City, and shall hold his office for one year, and until his successor shall be elected and qualified.”

Art. 6, S. 7, “ He shall be commissioned, by the Governor, as a Justice of the  Peace for said City, and as such
shall be a conservator of the peace for (in) said City, and shall have power and authority to administer oaths, issue
suits and process under the seal of the City, to take depositions, the acknowledgement of Deeds, Mortgages, and all
other instruments of writing, and certify to the same under the seal of the City, which shall be good and valid in law.”

S. 8, “ He shall have exclusive jurisdiction, in all cases, arising under the ordinances of the corporation, and
concurrent jurisdiction, with all other Justices of the Peace, in all civil and criminal cases within the limits of the
City arising under the laws of the State, and shall receive the same foes and compensation for his services as in
similar cases.”

S. 9, “ He shall, also, have such jurisdiction as may be vested in him by ordinance of the City, (in) and over
all places within five miles of the City, for the purpose of enforcing the health and quarantine ordinances and
regulations thereof.”

Some of these Acts say, “for said City and the County of in which it may be situated;” but so far as the
County is concerned, it is a clear excess of power, but that does not vitiate for the City whic

h is within the power.
We then have Acts, passed at every session of the Legislature, organizing these Ci

ty Courts—so much so that
it may be fairly said, the Legislature had adopted a general system for them. For, in essentials, they are all organ-
ized in the same manner—filled by the same incumbent, whose judicial powers are almost identical—and a system.
recognized by legislation prior to the present Constitution. Tt is broken in upon, for the first time, in 1853, when
the Legislature passed, on the same day, February 12th, 1853, two Acts : one establishing the Recorder's Court of
the City of Chicago, and the other the Recorder’s Court of the City of Peoria; and, also, on the same day, in three
separate Acts, the old system is kept up for the cities of Warsaw, Knoxville and Waukegan ; and, also, on the same
day, still another Act, which confers judicial powers on an Alderman, in the City of LaSalle. They are presented,
by the Legislature, to this Court to select, under the Constitution ; if this Court has the power to make such a selection
out of four different Courts, established on same day, under a clause of the Constitution, which says there shall
be but one.  What seleetion will this Court make ?

Here are sixteen distinct and different Acts, establishing City Courts in as many different cities, which, accord-
ing to the rule laid down by this Court, in 14 Ills,, 420, take their power and jurisdiction only by virtue of that
clause of the Constitution. They are not Circait Courts or County Courts, and they cannot be Justices of the
Peace, as they are not elected for four years—yet can this Court say, of those passed prior to February 12th, 1853,
they conferred no judicial powers?

The Recorder’s Court Act confers the jurisdiction in part of the Circuit Court—but that does not make it a
Circuit Court.  These take the jurisdiction of Justices of the Peace—Dbut that does not make them such,

I am not aware whether of these Acts all have been adopted that were required to be submitted to the people ;
some have been, and others do not require but take cffect on their passage ; and others have been recognized as
being adopted by subsequent legislation, so that, for the purposes of the present inquiry, it is the same as though
they were all adopted.

I feel confident that these Acts were not in the mind of the Court, when deciding this case. They have a
strong bearing upon the creation, as well as the continued existence of the Recorder’s Courts, both in Peoria and
Chicago. Deeming myself secure in my position on the Police Magistrate’s Court Act, I did not extend my investi-
gations over the whole subject. T may, therefore, be pardoned, in view of the magnitude of the questions involved,
and the entire silence of this Court in regard thereto, in calling its attention to the acts above referred to.

W. T. BURGESS,

OF COUNSEL.
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IN THE SUPREME COURT-—or Juxe Term 1856.
“WELCH & MALLORY IMP'D WITH KINNEY

pe: Krror to the Recorders (Pourt of
S .

THE PEOPLE OF THE STATE OF ILLINOLs, § the Uity of Chicago.

; Abstract of Record .
7L 3

In this case the Plaintiffs in error were indictod at the Sept. term 1855 of the Record-
ers Court of the c.ty of Chicago, for Larceny, in stealing five Twenty Dollar gold picces,
the propeity of Comfort Hall—at which term they were tried and found guilty, and sen

¥ e tenced to States prison, the first two for three years, and the other for two vears,

On the trial of the cause George K. Boardman, Wm. B. Mewd, Wm. Bell and Almon
F. Fox and Charles Noys were sworn, testified—hut as their evidence so far goes only
to show an acquaintaace and communication to exist between the def’ts, it is deemed
unnecessary to repeat it.

/ 5 Comfort Hall sworn—says—I[ reside in the town of Fandolph, Cattaraugus county,
state of New York; I left home the 26th day of May last for fowa; was on my return
home, and came into the city the morning of August 3d last; the sun was about an hour
high when I came from the cars in the city. [siopped at the Ohio Exchange, about a
mile from the depot of the road I came in on; it is opposite the Southern depot—while
there I saw the defendant Kinney, within an hour or vwo after I got there; I had a pain
in my face; Kinney said somathing about it, and I talked with him about the pain; and
I got acquainted with him in that way—he said he had Leen troubled in the same way,
and that he had a preseriptior, which cured him, and thought it would help e, and 1
concluded to go to a drug store with him to get the medicine—we went to a drug store,
and he took a paper with a printed heading out of his packet, and asked the druggestif
he could fill that preseription; the druggist sad he conld, but it would take half an
hour orso to prepare the medicine. Kinuey then proposed to take a walk down on the
lake shore where it was cool. 1 was sweating scine, and was afraid I would cateh cold,
but as I wanted to sce the lake, and had never seen it, [ concluded to go.  Kiuney said
he thought it would do e good—and told the Druggist to copy the preseription, and he

the fence, ana sat down under a shade tree, and talked about the rail road and trussle

would take hisalong. The Druggist did so.  We went down on the lake shore, got over

work ([ have not shown any of the officers the place) and I looked at the vessels—a man
came along from the south; that was the defendant Welch, and inquired for the Patent
offica; we told him we did not know where it was.  Welch said he had a model, which
he wanted to get patented. Kinney asked him to show it.  Weleh said he did not want
to show it, but after awhile, and after some restrictions about telling, he let ussee it. Tt
was a small brass ball; I had it in my bands and looked at it7 then Weleh slipped off a
little, and Kinney struck on the ball with his knife, aud after striking on it a little he made
a dent in it, and slipped out a plug, and opened it and took out of the plaz a picee of
paper.  Kinney handed me the paper and told we to put it in my pocket, and 1 did so
—and this is the paper.  (Here the witness produced a small slip of paper) Kinney of
/ é/’ fered to et the eigars that nothing was in the ball; Welch offered to bet that a paper
was in it, but would’'nt bet so small.  Kinuey took out a 35 bill and offered to bet it—
Welch wanted to bet more. Kinndy then took out a Missouri bank check, which hesaid
was $1000; but Weleh would not bet against a check, would bet moneyv; 1 saw the
check, but did not take it nor read it. I told Kinney I thought there was a trick in it;
then he got possession of the ball again; and he and L stepped aside again, and he open-
ed the ball and we examined it and thought nothing was in it; Kinney said he wassuro
of winning the fellows money, and asked me if I would take a side bet; Itold him
I would not; he asked me if I had any money; I told him I had a hundred dollars; he
asked me to lend it to him, and he was sure of winaing, and he would pay me back my
money ; we went back, Welch said he would bet any amount, and held out as though
Kinney dare not bet. Kinney then laid down his watch after they had agreed on thea-
mount. Welch laid down what he said was $600. I lent Kinney $100, which he put
down. The money which I Jet him have was in 520 gold pieces. 1 took cut my wal-
let, and took out part of the money, and handed it to Kinuey, and Kinney took out the
rest. Kinney told me he would give me half, if he won; then Kinney and Welch ex-
changed some words about the honor of betting, and Welch opened the ball and showed
another piece of paper in it. Then Welch started off; Ldid not see him take the man-
ey; L was not noticing as he left; Kiuney said that that fellow was a scoun drel, or rob-
ber, or something of that sort, and that he would kill him or get his money back, and
asked me for a knife or a pistal to follow him with: he tol.l me vo say nothing about it,
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“he would follow him and get it back—he then started to follow Welch; Welch had then

got away a rod or so, and [ started to go after them, and had got two or three steps
when the other man Mallory came up and put his hand on my shoulder, and said. stop,
I mistsust you have been gambling, said he was a police officer and must take me to the
police office. Isaid I had not, that 1 had lent & man my money, and I wanted to get it

“back again—1 still made-an effort to go, and he held on to me, till they were out of

sight, then he Jet go of me and we went towards the drug store; he asked me where I
lived, and ifl had paid my fare, and where I stopped; I told him, and told bim how 1 let,
my money go; he asked me how much I would give to get it back; I told him 1 would

give twenty dollars, T thought that would pay preity well for the task; he said hs wo'd

try, told me to say nothing about it, and he would be at the Ohio Exchange at a quarter
past one; then I went to the tavern, ate dinner and waited for him, he did not come,
then [ went to the druggist and told the druggist [ could not take the medicing, and told
him [ had lost my money; then I went back to the tavern and told the landlord all a-
bout it the lwdlord sent for a police officer, who eame; he asked if I would stay and
prosecute, and told him I would.  This was on Fiiday, T believe the defendants wera

- arrested on Monday. My money was in five twenty dollar gold pieces, and worth $20

L4

/1

each niece; 1 have not got that money back,

On cross-examination, this witness stated:  When I came in Chicago I stopped a few
minutes ¢ t the Southern Hotel, before going to the Ohio Exchange. 1 think Kinney
spoke to me first, can’s remember exactly ; 1 had a pain in my face; the first I saw of
Kinney he was in the tavern; we talked about what ailed me. Kinney said he had a
check; I saw it, but did not read it—he showed it to Weich; when Kinney borrowed
my money, he said he could win the stranger’s pile; asked me if [ would take a side
.lw(", I said T never bet.  Kinney asked me if I would lend him a hundred dollars; Tre-
plied that I would. T did this because he told me be would go up town and get his
¢heck cashed and pay me back my money if he lost the bet; I lent him the hundred
doliars to bet with Welch; 1 understood from him that if he lost he would get his check
cashed and pay me back my money, the same oney 1 let him have, if he lost the bet
I lent bim the hundred dollars to bet with Welch; I understood from him that if he
lost he would get his check eashed and pay me back my money. I had seen the check,
and I believed it was a bank check. 1 lent the hundred dollars on the faith of the check.
Kinney said nothing about losing, only he said if he lost the money, he could go up
town and get his check cashed, and then pay me; he said he could get the money on his
check and replace my money. I understood that I was o have my money back, and if
he Jost, he was to get it back from Welch, after getting his check cashed. | dont know
as | have been conversed with about my testimony since the examination before the ma
gistiate,  The counsel for defendauts then asked this question of the witness—*Hava
vou stated that you expected to receive a part of the money if the bet was won by Kin-
ney”—which was objected to by counsel HHrplaintiff; and the objection sustained by the
court, upon the ground that it was necessary to call the attention of the witness to the
time, ]lace, and to whom stated, to which ruling of the court the defendants by their
counsel then and there excepted.  When Kinney went aside and asked me to lend him
a hundred dollars, he said he would pay me my money back, as he could win the fellow's
pilei said if he lost the money he would get his eheck discounied, and get my mouey
back. The counsel for the prisoners then asked the witness this question—*Did i,
make any difference to you whether you got the identical money which you lent bim,
back again, or other money’’—to which question the counsel for the plaintiff objected to
and the court sustained the objection— to which ruling of the court defendants counsel
then and there excepted. .

I lent my money on the faith of what Kinney told me; I handed him part of the mo-
ney, and he took the .est out of the wallet. with my permission. 1 delivered him the
ypossession in that way to be bet with, I might have told the hotel keeper that I could
not identify the men; 1 told him I should not know Welch if I saw him. I did not rec-
ognize him as much as I did the other men, I am sure now of the identity—when I
saw him on examinaton before magistrate I knew him. I stated there he was dressed
differently ; I remembered him hy his features; cant state now whether there was beard
on his upper lip or not, when my money was taken.

Direct Examination Resuined—Kinney said he would give ine my money back; Kin-
‘ney had light pants ard black hat on; I did notsee Welch take the monay away; was
not notwing, The money was laid on the gn-und.
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Cross-Ex. Resumed.—1 told Mallory I had lent Kinney my money, and I wanted to
get it again. I dont remember anything else until we got over the fence; he kept hold
of me and stated that it was against the law to bet, and’he was a police officer, 2and he
would take me to the police office. ~We staid there three, four or five minutes before we
went out.

Ama Mallory—sworn——says [ am sister of defendant Mallory; he has kept a boarding
house and grocery in Buffalo for several years past; lives in Buffalo; came to Chicago
to look for a place; talked of moving here—(on cross-examination the prosecuting attor-
ney) showed the witness several watches, and some viols, and other things, said to be
galvanized watches, and stuff to put upon metal to make it resemble gold or silver)—
Witness stated that she had never seen these things before.

John Borland sworn—said—I know Mallory: knew him to a year ago last March in
Buffalo; his character was good; I kept a boarding house within six rods of where he
lived. When he came to Chicago, he came to see me at my place; he came to see me
every day until his arrest.

Lewis M. Linn sworn—said, I knew Mallory in Buffalo; lived near him; dont know
as I ever neard anything about his reputation; never heard anything against him. When
Mallory was arrested I did not ask the officer if he was arrested for dealing in bogus watch-
es.

Both parties here rested their cause—and the attorney for the people opened the case
to the jury; after he had concluded, he said he proposed to recall the witness Almon
Fox; to which prisoners counsel objected ; the court overruled the objection, and defend-
ants counsel then and there excepted.

The witness was recalled, and was asked to state where he found the watches, and oth
er articles before mentioned, which had been shown to the witness Ama Mallory; to

this the defendants counsel objected, but the court overruled the objection, stating that

the evidenze was competent for the purpose of showing that the defendant Mallory’s bu-
siness not that of a grocer and boarding house keeper in Buffalo, and for that purpose on-
ly, aud allowed the said witness to answer; to which ruling of the court defendants
connsel then and there excepted. The witness then stated that he found the articles a-
mong the baggage of Mallory, in his carpet bag, after his arrest. The counsel also asked
the witness if Lewis M. Linn asked him at the time of the arrest of Mallory, if Mallory
was arrested for dealing in bogus watches; to which question defendants counsel ebject-
ed—but the court overruled the objection, and allowed the question to be answered—to
which ruling of the court, the defendants counsel then and there excepted.

' The witness answered that “he did.” This was all the evidence introduced on said
trial.

The defendants counsel then tendered the court the following instructions in writing,

for the jury, to wit:
- 1st. Thejury are instructed that if they believe from the evidence that the money in
the indictment mentioned was loaned by the witness Hall, to the defendant Kinney, for
the purpose of enabling Kinney to bet with Weleh, then such taking of said money and
carrying it away, does not amount to larceny, and the jury should acquit the defendants,
even though such loan of the money was obtained by false and fraudulent pretenses, and
with the design to cheat and defraud the said Hall out of the same.

To which instruction the court added to the same in writing, the following words, to
wit :—“This instruction to be taken in connection with and su'ject to the instructions
given marked “Instructions by the court”—and the two following instructions marked 2d
& 3d, were given subject to the same qualifications. To the giving of which, with such
qualifications, the said defendants then and there excepted.

2nd, That to constitute the crime of larceny there m ust be a taking of the property
against the will of the owner, therefore in this case, if the taking of tiie property from
Hall was not against his will, the jury should acquit the defendants,”

Which the court refused to give as asked for, and to which refusal the defendants then
and there excepted ; but the court added to the same in writing, the following qualifica-
tion to wit: “see qualification to first instruction™ ; the giving of which, with such quali-
fication, the said defendants then and there excepted.

3d. Ifthe jury believe from the evidence in this case, that Hall loaned the money in
question, to Kinney, to be bct with Weleh, then Hall thereby parted with the property
in the money, and such taking of it by Kinney, and the subsequent carrying it away by
Welch, does not amouut, in law, to larcency, and the jury should acquit the defendants.
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notwithstanding they may believe that such loan was cbtained from Hall by false and
fraudulent pretenses, and with the design to cheat and defraud him of his money.”

Which the court refused to give as asked for, but gave it wi th the qualification to which
refusal the defendants then and there excepted, but the court added thereto, in writing,
the following qualification—*“see modification to first instruction, to which qualification
the defendants then and there excepted.”

“4th, That although larceny may be committed, by selling or otherwise converting
to the use of the borrower, a chattel which has been loaned to him, yet such is not the
case when the property loaned is money.”

Which the court refused to give as asked for; to which refusal the defendants then and
there excepted to; but the court added thereto the words following, in writing, to wit:—
“unless the money loaned was for a special purpose, and the same money to be return-
ed;” and gave the same with such qualification; to the giving of which with said quali-
fication, said defendants then and there excepted.

The court gave the jury the following instructions in writing, asa qualification to the
1st, 2nd and 3d instractions asked for by defendants, viz: If the jury believe from the
evidence that all three of the defendants fraudulently conspired together, and agreed to
practice a fraud upon the witness Hall, to induce him to deliver his money to the defend-
ant Kinney, for the purpose of his (Kinneys) making a bet with the def’t Welch, withthe
intent to feloniously take and appropriate the money of Hall, to the joint use of the
three defendants, and if such delivery to Kinney was procured by means of such fraud,
and with such inteat, to feloniously take and appropriate it, was no such delivery in law
as would legally pass the possession of property to Kinney.,” To the giving of which
instructions by the court, and the giving of the 1st, 2nd, and 3d instructions, with such
qualifications, the defendants then and there excepted .

The court alse gave the fllowing instructions, at the request of the states attorney, viz:

1st That if the jury shall believe from the evidence that the gold coin set forth in
this indictment, was taken from the witness Hall by a preconcerted plan between the de-
fendants Kinney and Welch, to take Hall’s said property, in any event under the false
coloring of winning a bet, had between said Kinney and Welch, and that the said defen-
dants did so take the property, and that such bet was a fraud practiced by them upon
Hall; then such taking was felonious, and if the jury shall further Lelieve from the evi-

. dence that the defendant Mallory was present aiding and abetting, or assisting Welch and

Kinney in such taking, or not being so present, had advised or encouraged such taking,
then such taking was felonious also to Mallory.

2nd. That if the jury shall believe from the evidence, that the witness Hall did not
part with his right of property in the gold coin set forth in the indictment, but merely
allowed Kinney the permission thereof for a particular purpose, and then to be returned to
him; and if they shall further Lelieve from the evidence, that Weleh originally confeler-
erated with Kinney, intending to steal the said coin, by means of a fraudulent bet preten-
ded to be made between Welch and Kinney, and that by such means, and with suck in-
tention, the said coin was taken, then the taking under such circumstances was larceny;
and if the jury shall further believe from the evidence, that the defendant Mallory was
present aiding, abetting, or assisting in such taking, or not being so present, had advis
ed or encouraged such takirg, then Mallory is equally guilty of such felonious taking”

To the giving of which instructions, on behalf of the people, the defendants then and
there excepted. Al of which said several exceptions being noted and taken as they oc-
curred in the progress of said trial. And the jury having brought in a verdict against
allof the defendants, the said defendants entered their motion for a new trial, upon the
rendition of the said verdict, which motion the court overruled, and the defendants then
and there excepted. The defendants thereupon moved the court to arrest the judgment
in this case—which motion the court overruled, and rendered judgment upon said ver-
dict, and the defendants then and there excepted. And now the said defendants pray
the court to sign and seal this their bill of exeeptions. Which is done.

’ R. S. WILSON. (seal)
Recorder, &e.
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In the Supreme Conrt, of Fune Cerm, 1850.

IN THE MATTER OF JAMES WELSH
ON HABEAS CORPUS.

In aGary presenting this matter to the Court, on a petition for a re-hearing, T do not intend to go over any of
the ground occupied in the argument of the case, or in the opinion of the court.

This case turns exclusively upon the effect of the various Acts of the Legislature, passed since the adoption of
the Constitution of 1848, under that clause thereof authorizing the establishment of Courts of local, inferior, civil,
and criminal jurisdiction in the cities of this State, and requiring all such Courts to be uniform in their organization
and jurisdiction. It is evident, therefore, that to arrive at a just conclusion upon the subject, all the legislation in
reference thereto should pass under review.

In the different decisions that have been made by this Court touching this matter, but a few of those Acts have
been collated and compared together.

In Perry vs. People, 14 Tlls., 439, no allusion whatever is made to other than the Act creating the Court ; in
14 Ills,, 420, reference is only made to the Constitution and an Act passed prior to its adoption. In Perry et. al. vs.
People, on page 500, no allusion is made to any other Act but the one organizing the Court.

In People ex. Rel. vs. Wilson, 15 Iils., 388, no reference is made to any other but that statute.

And in the opinion of the Coust, in this case, the Acts referred to are those having reference to the Recorder’s
Court in the City of Chicago, the Police Magistrate’s Act, and the Cairo City Common Pleas Act.

There have been numerous Acts passed under, and to carry into effect, that clause, in other cities than Cairo
and Chicago—beginning with the first session of the Legislature held under the new Constitution, extending. through
every session, hid away in the mass of legislation—to none of which the attention of the Court was called on the
previous argument in this case, and to none of which the Court have in fact alluded. T therefore deem it but justice
to my client to re-present his case to the Court in that view, and ecall its attention to those acts.

In advance, I may say, I deem these propositions clearly settled by this Court :

1sr. That the judicial power of this State, by the Constitution, is vested in one Supreme, Circnit Courts, County
Courts, and Justices of the Peace.

2v. That the Legislature may also establish inferior local Courts in cities.

3p. That until these Courts are established, the judicial power necessarily remains in the four classes above

named.

4ra. That, upon the establishment of these City Courts, they take some part of the judicial powers, by the Con-
stitution already conferred upon: the Circuit Courts and Justices of the Peace, cither concurrently with them, or
exclusively of them.

5. That, therefore, such Courts may have the jurisdiction of Justices of the Peace, or the Circuit Ceurt, within
their cities, either entire or in part, and yet are not thereby constituted Circuit Courts or Justices of the Peace, unless
they are elected for the time and otherwise organized, as required by the Constitution, in reference to the Courts
named in it.

6rm. That when the Legislature has established one of these City Courts, and shall pass a subsequent Act estab-

“ lishing another conflicting in organization or jurisdiction, or both with the first, this Court will feel itself “obliged to

hold either that the last Act is void, or that the former has ceased to operate.”

T now beg leave to call the attention of this Court to the laws which I claim have been passed, under this clause
of the Constitution, establishing Courts of the character contemplated by it.

They are, so far as I have been able to collect them, as follows :

1st. The City of Rock Island, Spl. Laws of 1849, p. 18, organizes a City Court, takes effect upon vote of the
people, and was approved February 12th, 1849.

2p. The City of Peru, Spl. Laws of 1851, p. 121, organizes a City Court, takes effect upon vote of people ;
approved February 13th, 1851.

3p. The City of Joliet, Laws of 1852, p. 167, organizes a City Court, takes effect upon vote of people ; approved
June 22d, 1852.

41, The City of LaSalle, Laws of 1852, p. 249, organizes a City Cowrt, takes effect upon vote of people ;
approved June 23d, 1852.

5ra. The City of Monmouth, Laws of 1852, p. 74, organizes a City Court, takes effect upon vote of people ;
approved June 21st, 1852.

6ru. The City of Hutsonville, Spl. Laws of 1853, p. 336, organizes a City Court, takes effect sixty days after
passage ; apptoved February 3d, 1853.

71, The City of Ottawa, same Laws, p. 303, organizes a City Court, takes effect upon vote of people ; approved
February 10th, 1853. ‘

8ra. The City of Warsaw, same Laws, p. 147, organizes a City Court, takes effect upon its passage ; approved
February 12th, 1853.

9. The City of Knoxville, same Laws, p. 228, organizes a City Court, takes effect on its passage; approved
February 12th, 1853.

101, The City of LaSalle, Amendatory, same Laws, p. 436, confers upon an Alderman judicial powers, takes
offect in sixty days; approved February 12th, 1853.

11ra. City of Waukegan, same Laws, p. 268, organizes a City Court, takes effect on vote of people : approved
February 12th, 1853. ; :

1211, Amending, City of Peoria, same Laws, p. 589, establishes a Recorper’s Court for the City of Peoria,
S. 5, takes effect in sixty days; approved February 12th, 1853.

131u. City of Chicago, Recorder’s Court Act, Gen'l Laws of 1853, p. 147, arganizes a City Court, took eflect
March 1st, 1853 5 approved February 12th, 1853.

B—
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I4rm. City of Chicago, Recorder’s Court, Laws of 1854, p- 218, directing punishment of persons convicted in
Recorder’s Court 5 approved February 28th, 1854. Another Act, on p. 150, passed same day. )

15u. City of Elgin, Laws of 1854, p. 95, organizss a City Court, to take effect on vote of people ; approved
February 28th, 1854.

161, City of Henry, Laws of 1854, p. 232, organizes a City Court, to take eftect on vote of people . approved
March 1st, 1854. )

17 City of Urbana, Special Laws of 1853, p. 135, organizes a City Court, takes effect on vote of people ;
approved February 14th, 1855.

18rm. City of Cairo, Common Pleas Act, General Laws, 1855, p- 155, organizes a Court for that City, takes
effect in sixty days; approved February 5th, 1855.

19rm. Inferior Courts in Cities, same Laws, p. 147, regulates jurisdietion, and has a special reference to
Recorder’s Court in Chicago, takes effect on its-passage ; approved February 15th, 1855.

2018, The City of Macomb, Private Laws of 1855, p- 10, organizes a City Court, and takes effect upon votes
of people ; approved February 15th, 1855.

21st. The City of Decatur, same Laws, p. 108, organizes a City Court, takes effect on its passage ; approved
February 15th, 1855.

22v. The City of Marshall, same Laws, p. 232, organizes a City Cowrt, to be submitted to the people approved,
February 15th, 1855.

23p. The City of Elgin, same Laws, p. 185, recognizes adoption of Charter, legalizes Acts of Mayor, ete., took
effect on its passage ; approved February 15th, 1855.

There may be more Laws touching this matter, but for the purposes of the present motion probably enough
have been cited.

The Provisions, in the Acts which 1 have said, “ organizes a City Court,” are very similar—are identical, T
believe, with the exception that in some cases Jurisdiction is attempted to be conferred upon the Mayor as a Justice
of the Peace for the County—and they all appear to be taken from the Provisons of the Quincy Charter Laws of
1840, p. 118.

I give those of the City of Decatur, 1855, and of Rock Island, 1849, and of Quincy, 1840, which are identical
word for word.

Art. 3, 8. 1, “ The chief executive officer of the City shall be a Mayor, who shall be elected by the qualified
voters of the City, and shall hold his office for one year, and until his successor shall be elected and qualified.”

Art. 6, 8. 7, “ He shall be commissioned, by the ‘Governor, as a Justice of the Peace for said City, and as such
shall be a conservator of the peace for (in) said City, and shall have power and authority to administer oaths, issue
suits and process under the seal of the City, to take depositions, the acknowledgement of Deeds, Mortgages, and all
other instruments of writing, and certify to the same under the seal of the City, which shall be good and valid in law.”

8. 8, “ He shall have exclusive Jjurisdiction, in all cases, arising under the ordinances of the corporation, and
concurrent jurisdiction, with all other Justices of the Peace, in all civil and criminal cases within the limits of the
City arising under the laws of the State, and shall receive the same fees and compensation for his services as in
similar cases.”

S. 9, “ He shall, also, have such jurisdiction as may be vested in him by ordinance of the City, (in) and over
all places within five miles of the City, for the purpose of enforeing the health and quarantine ordinances and
regulations thereof.”

Some of these Acts say, “for said City and the County of in which it may be situated;” but so far as the
County is concerned, it is a clear excess of power, but that does not vitiate for the City which is within the power,

We then have Acts, passed at every session of the Legislature, organizing these City Courts—so much so that
it may be fairly said, the Legislature had adopted a general system for them. For, in essentials, they are all organ-
ized in the same manner—filled by the same incumbent, whose judicial powers are almost identical—and a system.
recognized by legislation prior to the present Constitution. It is broken in upon, for the first time, in 1853, when
the Legislature passed, on the same day, February 12th, 1853, two Acts : one establishing the Recorder’s Count of
the City of Chicago, and the other the Recorder’s Court of the City of Peoria; and, also, on the same day, in three
separate Acts, the old system is kept up for the cities of Warsaw, Knoxville and Waukegan ; and, also, on the same
day, still another Act, which confers judicial powers on an Alderman, in the City of LaSalle. They are presented,
by the Legislature, to this Court to select, under the Constitution ; if this Court has the power to make such a selection

out of four different Courts, established on same day, under a clause of the Constitution, which says there shall
be but one.  What sclection will this Court make ?

Here are sixteen distinct and different, Acts, establishing City Courts in as many different cities, which, accord-
ing to the rule laid down by this Court, in 14 Ills., 420, take their power and jurisdiction only by virtue of that
«lause of the Constitution. ~They are not Cirenit Courts or County Courts, and they cannot be Justices of the
Peace, as they are not elected for four years—yet can this Court say, of those passed prior to February 12th, 1853,
they conferred no judicial powers? .

Th= Recorder’s Court Act confers the jurisdiction. in part of the Circuit Court—but that does not make it a
Circuit Court.  These take the jurisdiction of Justices of the Peace—but that does not make them such.

I am not aware whether of these Acts all have been adopted that were required to be submitted to the people ;
some have been, and others do not require but take etfect on their passage ; and others have been recognized as
being adopted by subscquent legislation, so that, for the purposes of the present inquiry, it is the same as though
they were all adopted.

I feel confident that these Acts were not in the mind of the Court, when deciding this case. They have a
strong bearing upon the creation, as well as the continued existence of the Recorder’s Courts, both in Peoria and
Chicago. Deeming myself sccure in my position on the Police Magistrate’s Court Act, I did not extend my investi-
gations over the whole subject. I may, therefore, be pardoned, in view of the magnitude of the questions involved,
and the entire silence of this Court in regard thereto, in calling its attention to the acts above referred to.

W. T. BURGESS,

OF COUNSEIL.



b

SUPREME COURT.
IN RE. WELSH,
ON HABEAS CORPUS,

PETXTION FOR RE-MEARING,

W.T. BURGESS.

OF COUNSEL.
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