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SUPREME COURT OF ILLINOIS, THIRD GRAND DIVISION.

APRIL TERM, 1860.

WM. CHURCH :
VS. Error to the Superior Court of Chicago.
GEO. W. NOBLE.

The defendant leased the American House, a public hotel, to defendant at $5,000
per annum.

In the lease, defendant reserved the right to pull down and rebuild the well-wall
covenanting to rebuild the same ‘“as speedily as possible,” and “that he shall repair
any damage that-He may do said premises in taking down said wall as speedily as
possible; and shall, in addition, pay to said party of the second part the sum of ————"'

This action is brought upon this last covenant, averring he was deprived of the
use of thirty rooms in said hotel for the space of six months, by reason of the pull-
ing down and rebuilding said wall, and that said rooms were reasonably worth, for
said space of time, the sum of fifteen hundred dollars, which defendant refuses
to pay.

The Court sustained a demurrer to this declaration on the ground that that part
of the covenant is void for uncertainty.

The action is based upon a construction of the covenant being an undertaking to
pay whatever may be the reasonable worth of the use of the rooms rendered unten-
antable by the alteration. This construction finds an intention, and gives such rea-
sonable effect as to carry that reasonable intent into effect. It was impossible to fix
a grosssum as the value, because, until pulled down, the parties could not tell how
many rooms would be rendered useless or untenable; nor could they fix the precise,
definite period that they would so remain, It was, therefore, both a natural agree-
ment under the circumstances, and indeed the only one that would both arrive at a
Just rule of compensation and protect each party against random estimates of value.

Courts never declare contracts void for patent ambiguities or forunmeaning indefi-
niteness if they can arrive at any fair and reasonable intention and meaning, read-
ing the contract in the light of surrounding circumstances, and first putting them-
selves in the situation of the parties, and ascertaining their intention as read through -

those circumstances, as seen from the stand point of the contracting parties at the
time of making it.
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. oNow, I ask the Court to take that stand point in this case and take the surround-
ing circumsiances into view, and then say if the true infent and meaning is not most
patent and unmistakable.

Here we note, then; that the plaintiff rented the whole house for a large rent,—
$5,000 per annum, its full value as a public house.

But, as the adjoining proprietor intends bnilding and defendant wishes to join in
building the party-wall, he stipulates for the right to resume possession of so much
of the premises as may be necessary to do so.

Then we have the chief object on each side. Plaintiff wished to use the house as
a public hotel, and to make money out of such use. Defendant wished to get a fair
rent, and yet to embrace the opportunity of putting up a permanent party-wall with
the adjoining proprietor.

What could be more business-like and natural than to ask defendant to enter into
covenant that he would cause the improvement to be made as speedily as possible?
But would any lessee agree to pay full rent, and yet give up the use of a large part
of the rooms without any compensation or rebatement of the rent, except upon his
proving negligence as to the time or manner of doing fhe work ?

No: no one would expect or believe that the lessee would be content or willing to
hazard so large a loss as must be sustained by being deprived of the use of 30 rooms,
and that might last, too, for a long space of time, as was the fact, owing to the im-
possibility of a speedy completion of the improvement on account of incessant rains.

It was, therefore, required that defendant should, as was reasonable, pay, in addition
* to the damage for neglect in doing the work properly and speedily, whatever might
be the reasonable worth of the rooms that might be rendered useless by pulling
down the wall. ;

How could this be ascertained? No one could tell how many rooms would be so
rendered useless; nor could any one tell how long they would so remain. Under
this uncertainty and impossibility of fixing upon the exact amount, the parties agreed
upon the next nearest approach to it, and that wag, an. agreement to pay a fair and
reasonable rent or value for the rooms of which he might be actually deprived.

So it was agreed in the language of the covenant sued on. No one could doubt it
without resorting to technical sophistry to blot out what the common sense of every
man, at first blush, would say was the evident intent and meaning.

This case is very similar in this respect to the case of Denn ex dem. Jacklin vs.” Cart-
right, 4 East. 29. B., on purchasing certain premises from A., agreed to continue C.
as tenant, not only for one year, but from year to year.

Afterwards A. and B. reduced the agresment for the purchase to writing, without
any provision about C.'s tenancy. It was held that this agreement for C.'s tenancy
was good, and might be proved by parol, being collateral to the written agreement.

Held further that the agreement operated as a tenancy for two years certain,
though it did not fix the amount of rent to be paid, but which was left to be settled
afterwards.



[ ar

Here the agreement was not held to be void by construction for want of a price
being agreed on.

The parties could afterwards agree on a price, or C. would be held to pay what the
use of the premises were worth.

So where a deed is silent as to the consideration, parol evidence is admissible to
show what the consideration was, or that none was paid.

Davenport vs. Mason, 15 Mass. R. 85, 91-2.
Gerrish vs. Washburn, 9 Pick. R. 340.

Now the rules of construction require that a favorable and liberal construction be
put upon the language used, both to ascertain, carry out, and give effect to theinten-

tion of the parties. . 2 Parsons on Cont. 6 to11.
Chit. on Contr. 79.
Comyn on Cont. 30.

And the Court will, if possible, construe an agreement so that it may have some

operation and effect. . Chit. Contr. 80, 84, and note 1.
Comyn on Cont. 29.
2 Parsons on Cont. 15-18.

And it will all be viewed and taken together, and by the situation and circum-
stances surrounding the parties and the property, always taking the terms most

strongly against the grantor. Chitt. on Contr. 83 to 90.
Comyn on Contr. 30.

Now, these are simple, general rules, and in carrying them into practical effect,—

Thus, “If a party to a contract promise payment, without saying to whom, itshall
be understood that he promised payment to him from whom the consideration mo-

ved.” : Chlt. on Cont. 75.
Jones vs. Owen, 5 Ad. and Ell 222,
See Banks vs- Campbell, 9 Brigh. 604.
Comyn Cont. 31.

So, “If he promise that quod parceret illum, it shall be intended that he, would for-
bear the debt, or to sue him.”

“If he promise payment upon Easter-day, if A. do not pay the same, A. has all the day
for payment, and, therefore, it shall be intended of a payment afterwards upon re-
quest.” s

“To pay £100 if he marries, and has a son within a year then next following, shall
be intended within a year after the marriage, and not after the promise.”

Chit. on Cont. 75-6.
Comyn Dig. ‘“ Action upon the case upon Assumpsit,” A. 5.
Comyn on Cont. 31.

A bond was given with a condition to pay :£100 by six equal instalments of £16
13s 4d., on certain days “until the full sum of one pounds should be paid.?
Held that the word “hundred” might be supplied.

Chit. Cont. 76.
Waugh vs. Russell, T Taunt. R. 707.
S. C,, 1 Marsh. R. 214, 311.
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So it has been held, that the word pounds might be supplied where that had been

omitted, and was necessary to carry out the intention of the parties.
. Chit. on Cont. 76.

Coles vs. Hulme, 3 M. and R. Rep. 86.
S. Case, 8 B. and C. R. 568, notea 574,
Cleveland vs. Smith, 2 Story C. C. R. 278,
Ferguson vs. Harwood, T Cranch R. 414,
Worthington vs. Hyler, 4 Mass. R. 205,
Butterfield vs. Cooper, 6 Cow. R. 481.

\ Stebbins vs. Eddy, 4 Mason R. 414.

Thus where a note was intended for eight hundred dollars, and was endorsed by
the payee for the accommodation of the maker, and by mistake the words * hun-
dred dollars’ were omitted so that it purported to be a note for eight , the maler
without the assent of the endorser inserted the words “ undred dollars.” Held that
the endorser could not object to the insertion of these words, and the question as to
the sum intended to be putin was properly submitted to the jury.

Boyd vs. Brotherson, 10 Wend. 93.
Chit. on Cont. 76.

Where there is’so great uncertainty that it cannot be known what is contracted
for, it is void for uncertainty, But where there is doubt, the construction must be

against the grantor. Comynu on.Cont. 32-3.
2 Parson on Cont. 18-22.

The Court in sustaining the demurrer has annulled the contract or declared that
it cannot perceive any intention in the language used.

This conclusion should néver be admitted if any meaning can be gathered.

Now here, in previous provisions and covenants, defendants had not onlyreserved
the right to render a part of the premises untenantable, but had secured the plain-
tiff against any injury from an unskillful or dilatory manner in making the altera-
tion in the premises.

But this covenant did not meet the whole injury. :

The work might be done both speedily and skillfully and still the plaintiff would
be injured by being deprived of the use of a large part of the premises during the
making these alterations. .

Now this covenant was to provide a compensation for that injury.

Defendant therefore agreed that beside the speedy and skillful making of these
alterations and the restoration of the premises—repairing any damages he might do
—he would “in addition pay the said party of the second part the sum of 2L

Hero the intent is clear enough that he would pay in addition to all that had been
provided and specified. Pay what? That he would pay the fair value of the prem-
ises of which he might be deprived by the alteration, for the time so deprived.

WALTER B. SCATES,
Of Counsel for Plaintiff in Error.

.
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