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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION.

APRIL TERM TEHBEREOF, A. D. 1864.

SAM'L. CLAYCOMB)
vS. -
WM. C. BUTLER. |

POINTS & AUTHORITIES FOR DEFENDANT IN ERROR.

BY H. M. WEAD.

The award was bad for the following reasons:

Ist. The arbitrators exceeded tbeir authority.
10 Cushing, 39.
17 Vt Rep. 9.
Watson on Awards, p. 54

2d. The arbitrators were not together when the award was
made or signed. i
Heneolevian wx [TuddCiesr 1y B Monroe, 292.
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3d. Because the award was made and signed on Sunday.

3 Gilman Rep. 384,
8 Cowen, 27.

4th. Because the deposition of James Means should have been
excluded.

5th. Because Claycomb tampered with the arbitrators, and by

false representations induced them o sign the award.
19 1L 415.

H. M. WEAD,
For Defendant in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM THEREOF, A. D. 1864.

SAM'L. CLAYCOMB)
vs.
WM. C. BUTLER.

'POINTS & AUTHORITIES FOR DEFENDANT IN ERROR.
BY H. M. WEAD.
The award was bad for the following reasons:

1st. The arbitrators exceeded tbeir authority.
10 Cushing, 39.
17 Vt Rep. 9.
Watson on Awards, p. 54.

2d. The arbitrators were not together when the award was
made or signed.

APPSOy ~——~I4 B. Monroe, 292.
#;; :F or Dl o — 52 &Dnghsh Ct,)mmon Law, (44//
i 4 30 English Law & Equity p 535.
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3d. Because the award was made and signed on Sunday.

3 Gilman Rep. 384,
8 Cowen, 27,

4th. Because the deposition of James Means should have been
excluded.

5th. Because Claycomb tampered with the arbitrators, and by

false representations induced themto sign the award.
19 1. 415.

H. M. WEAD,
For Defendant in Error.
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ABSTRACT.

IN THE SUPREME COURT OF THE STATE OF ILLINOLS,

Third Grand Division,

April Term, A. D. 1864.

SAMUEL CLAYCOMB, PUff. in Brror.

Error To THE CIrcuir COURT OF

vS.
Prorra COUNTY.

WILLIAM C. BUTLER, Deft. in Error. J

Page of
Record.

This was a bill in Chancery, brought to the March Term of the Warren Circuit
Court, and afterwards taken by change of venue to Peoria County.

The bill alleges that there is pending in the Circuit Court of Warren County, a

<t

suit at law in debt, wherein Samuel Claycomb is plaintiff, and William C. Butler is
defendant, upon a bond under which was made an award of Abner C. Harding, Ivory
Quinby, and Eleazer A. Paine, which award is made part of the bill, a copy of which
is attached as an exhibit, as follows :

“We, A. C. Harding, Ivory Quinby, and E. A. Paine, the arbitrators chosen
by Samuel Claycomb and William C. Butler, to whom was submitted all matters,
differences, and dealings, where the said Butler and Claycomb, and one James
Means, have been partners in business of any kind or nature,” after hearing the
allegations of the parties and examining their accounts respectively filed, do award
as follows, to wit :

We find and allow the account of said Claycomb against said Butler as follows :

Amount paid N. A. Rankin,cccerereceecrnenniereainssnonianiseiiennnsins 8 468 66

B 00K TACCOTINID; v na s e s b el m w8 e mata s se s s ea s i e ey A e g 56 32

Cash DY DiXON, ueeeesuvrereennesmmeruummnr i 40 00



&)

. Balance on OFSters,..ccouvueveesereeinismne siinreneieeneniiiinnnenneee: 55 50
Amount due from Butler and Means, 1st year, ......... e o 135 52
Interest on 1ast T6eI,...ecenerrnrrnereeernunremierimmeeseemeneiininonnnees 30 00
Collected on beef aCCOUNT Fyuerrruerrnrrerniriirmmnneaneerieenieaene 27 07
NOte aNd INEEIESEyeevessnreruennreruarnereaeuureiermisnianenenssseieistansen 23 33

~ Judgment in favor of Despaine N0 L COBIST e e et naleiss o n s ot ot 125 60
Judgment in favor of A. C. Harding, ...« -esseeeesasene oS a bt 227 00
Paid M0SES JOMES,eenrrreeeeeenrennsmmmrnnresemneessetertoreimmimnensenn 27 33
Paid James MEanS, .unceeeeeeeeeeeneesernaennssmesesertectertseins cennunnnne 273 5

1,490 58

And we find and allow to said Butler as against said Claycomb, as follows:
Money put in by Butler and Means in slaughtering, ..........c.couuee $ 609 91
2 of M’s share of Profits,.......ooevereeeniereniinininninie e 294 54
A CCOUND,y venvnereennenneneeneeseroenarnrueeenenees TR S e 43 07
947 52

Share of item premium on hogs,.......vviieniiereieririiniieneinnnn 3 46
950 98

We the arbitrators therefore find and award as follows : That the said William
C. Butler pay to the said Samuel Claycomb the sum of five hundred and thirty-nine

dollars and sixty cents.
1,490 58
950 98

539 60
Given under our hands and seals this the 10th day of May, A. D.1854.
A. C. HARDING, [SEAL.]
IVORY QUINBY, [SEAL.]
E. A. PAINE, [sEAL.]

The bill then avers that the said suit is brought to recover the amount of said
award, which award was found by said arbitrators, professedly acting under and by
virtue of a submission made by Butler and Claycomb, a copy of which submission is
attached as an exhibit as follows:

I, William C, Butler, am held and firmly bound unto Samuel Claycomb, in the
sum of fifteen hundred dollars, for the payment of which well and truly to be made,
T hereby bind myself, my heirs, executors and administrators, if default be made in
the condition which follows to wit :

The condition of the above obligation is such, that whereas, this day the said
William C. Butler, and the said Samuel Claycomb, have this day agreed to submit to
Hon. A. C. Harding, Hon. I. Quinby, and E. A. Paine, as arbitrators, all the
matters, differences, and dealings, where the said Butler, and said Samuel Claycomb,
and one James Means, have been partners in business of any kind or nature, hereby
agreeing to abide the finding of said arbitrators, and acknowledge that the award
which may be found against me if any, shall be entered a judgment confessed in any
court of record in the State of Illinois, and I further agree and bind myself to pay
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said award, if any, against me, and so doing this obligation to be void ; otherwise to
be and remain in full force and virtue.
Given under my hand and seal this 6th day of May, A. D. 1854
WM. C. BUTLER, [sEAL.]
Witness—ABsSOLOM VANDEVEER.
The bill then alleges that the credits allowed Claycomb, except the following,

to wit :
B0l acco b aE Se saple puiy b s SRS SSEE T e s s $ 40 60
Collected on beef account, - o - o - oo eee o 27 07
Amount due from Butler and Means, Ist year, .- ... 135 52
Interest on lastitem, . - oo oo d e 30 00

were and are in no way connected with the matters submitted, to wit: “Z%e matters,
differences, and dealings, where the said Butler, and Claycomb, and one James
Means have been partners in business of any kind or nature,” and were not submitted
to the arbitrators by Butler, and are not properly chargeable to him; that he is not -
indebted to Claycomb, but that he believes that Claycomb is indebted to him in the
sum of $600 ; that if Claycomb is allowed to prosecute his said suit, great wrong and
injury will be done Butler, and that it is contrary to equity and good conscience
that said award should be allowed to be enforced.

"Phe bill further alleges that the award is fraudulent and void, because the arbi-
trators allowed items against Butler that were not connected with the matters sub-
mitted, and that upon a fair settlement between plaintiff and defendant, Claycomb
would be found indebted to Butler in a sum not less than $600.

The bill then prays that the award be set aside; that Claycomb be perpetually
enjoined from further prosecuting the suit on the award or upon the bond, and from
further setting up the same in any court for any purpose whatever, and for general
velief. The oath of the defendant was waived.

This bill was sworn to, and preliminary injunction granted March 26, 1858.

Bond filed and writ of injunction issued March 27, 1858.

March 30, 1858: Motion made to dissolve injunction and withdrawn upon com-
plainant amending his bill and filing new bond.

Sept. 29, 1858: Claycomb answered the said bill admitting the pendency of the
suit on the bond of submission, averring that the credits allowed by the arbitrators
to him “were by agreement and consent of all the parties interested submitted to
the said arbitrators as matters, differences, and dealings, wherein the said Butler,
Claycomb and Means, had heen partners in business, and were justly so considered
by them, and thus properly passed upon and allowed by the said arbitrators, and
properly chargeable to said Claycomb, denying his indebtedness to Butler and aver-
ring that Butler is indebted to him in a large sum, to wit :—$1,000.

The answer denies that it is contrary to equity to allow the award to be enforced,
and that the award is fraudulent or void, and avers that all the items and matters of
account allowed against Butler were proper items for the adjudication of the arbi-
trators and were properly allowed by them.

To this answer a general replication was filed Sept. 30, 1858.

QOct. 2, 1858, Cause referred to master to take testimony.
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April 9, 1860, Venue changed to Peoria county.

Complainant filed amendments to bill to March term, A. D. 1861, in which he
alleges that said arbitrators hefore proceeding to hear testimony in the cause were
not sworn, faithfully to hear, examine, and determine the cause according to the prin-
ciples of equity and justice, and to make a just and true award according to the best
of their understanding, nor were they sworn at all; that they made no copy of their
award and delivered it, or caused it to be delivered to Butler within a reasonable
time after the award was made, nor at any other time; that suit mentioned in the
original bill was commenced before Butler had any notice of the award ; that the
arbitrators made and signed their award on Sunday ; that they were not together
when the award was agreed upon or signed; that the award was drawn up
by one of the arbitrators without consultation with the others, either separately or
when they were together, and when so drawn it was taken by Claycomb to each
of the arbitrators separately for their signatures, and they separately signed
the same; that they signed the award before fully hearing the evidence; that
when they adjourned the last time after hearing part of the evidence, expected
to meet again to hear more evidence, and that Claycomb, in order to prevent the
hearing of any more testimony in said cause, and for the purpose of defrauding
Butler, falsely represented to the arbitrators that Butler was about to leave the
State, and urged them to make said award immediately, so that he could sue on said
award before Butler left the State, and the arbitrators were induced by Olaycomb’s
representations and solicitations to make the award without any further hearing of
the cause ; and that the arbitrators greatly misbehaved in so making the award, and
that said conduct is reprehensible and a fraud upon complainant.

These amendments were not sworn to.

Claycomb answered the amendments by denying their truth, and averring the
truth of his former answer to which he referred.

March 25, 1861. Replication to answer to amended bill.
EVIDENCE ON BEHALF OF DEFT. IN ERROR.

Andrew Claycomb testified as follows :—Am brother to defendant. (* There is
now shown witness a paper marked exhibit “A,” as follows :)

On or before the first day of January next, we or either of us promise to pay
Andrew Claycomb the sum of one hundred and fifty-five dollars for value received,
this the 27th of August, 1852.

BUTLER & MEANS,
SAML. CLAYCOMB.

March the 1st, 1853, Received on the within note five dollars.
August 6th, 1853, Received on the within forty dollars.
For value received I assign this note to William Despaine.
ANDREW CLAYCOMB.
This note was given me for a two-horse carriage sold to Butler and Means,

and which I delivered to them. Defendant, Claycomb signed the said note as
security.



40

B}
Butler, Claycomb, and Means, were in partnership during the year 1851. T
think in the fall of 1851, and the winter of 1851 and 1852. They were engaged
in the business of butchering in the slaughter house.

I sold the said note to William Despaine.

Cross IxaMiNarIoN.—Defendant’s name was signed to said note because I
would not take it without sccurity, as I did not consider Butler & Means good
without security. Butler & Means were present when I got the note. I went to
them and got it. They signed the note and contended that defendant owed them
enough to pay the note out of the partnership business when that was settled.
Butler said he considered that Claycomb would be owing them that amount, to wit :
The amount of the said note, and that he would be safe in signing the said note as
security for that reason. At the time of negotiating said note, plaintiff said defendant
owed them on a settlement of their husiness more than enough to pay for said carriage.
At the time the note was made, Butler, Claycomb & Means were acting as part-
ners. Means said that Sam, (defendant) owed a plenty or more when a settlement
was made of their partnership concerns to pay the amount of the said note. The
partnership alluded to was the partnership of Claycomb, Butler & Means.
Defendant knew of the representations made by Butler & Means, as above, before
he signed the note.

Winnay D. Loox testified as follows :—From the fall of 1852 until the fall of
1853, I was in Samuel Claycomb’s employ, assisting him in selling goods at Mon-
mouth, Illinois. Defendant was keeping grocery in Monmouth in company with
James Means. As clerk of Claycomb, I sold to Butler, for the firm of Butler &
Means, a lot of oysters, amounting I think to about $96. I cannot tell the exact
amount without seeing the books of defendant. Butler paid me money at three
different times to apply on the amount due defendant for the said oysters. I was
acting as agent for defendant at the time of the sale of the oysters. There was no
contract at that time about the application of them upon any general partnership
dealing wherein the defendant Means and plaintiff were partners. I know of no
other lot of oysters sold to plaintiff by defendant while I was in his employ.

James Means was in the habit of buying goods at the store of defendant, and
the goods so bought were charged on the book of defendant to said Means. Whilst
I was in the store the goods were sold to Means by Frank Hascall and myself. I
think I sold more than half of them. I do not know of any contract or agreement
at the time of the sale of said goods, about the application of them upon any general
partnership dealings wherein plaintiff Means and defendant were partners. L

This witness subsequently testified as follows:—I have seen the books of
Samuel Claycomb in which he kept his account with and against James Means.

I don’t know that I recollect distinctly any of the items of the said account,
except one or two. There was an entry dated some time in the month of January,
1852, charging James Means with a judgment of some party whose name I do not
now recollect. The amount I believe was one hundred and fourteen dollars and
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some cents. My impression is that the said entry was in the hand writing of the

defendant. I #hink I recollect of a credit on the said hooks to said Means of three
dollars costs.

Cross ExamiNaTION.—L think I saw that item some ten days ago. I do not
think I should have recollected it if I had not seen it some ten days ago. I do not
think I should have recollected the charge if I had not examined the books. Inde-
pendent of the books I should not have recollected anything about it.

REe-Examinatron.—The said charge was in the same book in which the store

account of said defendant was kept. It was posted up in the store account against
James Means in the ledger.

Cross ExaMiNaTioN.—I do not make the above statements independent of my

examination of the books. I do not recollect that I footed the said book account.

Franklin Hascall and myself, and sometimes the defendant, were all the persons
that sold goods in said store while I was there. The goods I sold Means were charged
to James Means. I think others beside myself as clerks sold goods to Means while
I was there.

The master here rcports that plaintiff presented a notice served on defendant
to produce certain books which was refused.

This notice appears served on the 6th of April, and was to produce on the Tth
of April, before the master, “your Day-books, and Ledgers, in which you kept your
accounts in the years 1850, 1851, 1852, and 1853; also all books in which you have
kept any account with or against James Means during said years.

WirLrax D. Loox being again called, testified as follows :—While I was in the
employ of defendant, I did hear defendant talk about selling goods to James
Means. Means had a large account with defendant. I said to defendant that I
thought it was doubtful if the account would ever be paid by Means. Defendant
said he thought that Means would pay it. I don’t recollect that I ever heard
defendant say anything about the indivdual account of said Means being settled or
accounted for in the settlement of the matters and dealings of Butler, Means & Co.

I commenced in the employ of defendant about the 1st of Nov., 1852, and quit
about the Ist of Sept., 1853. TFranklin Hascall and myself were in the habit of
charging the goods sold by each of us on the day-book. Hascall did most of the
posting to the ledger. Sometimes the defendant made entries on the day-book.

Moses R. Joxzs testified :—I do not consider that I had any dealings with the
firm composed of Butler, Means & Claycomb, in regard to the payment of $27,33.
Claycomb never paid me any money for said firm.

ANDREW DicksoN testified :—I was acquainted with James Means in the spring
and summer of 1852. e and the plaintiff were in partnership in the grocery busi-
ness in Monmouth, Illinois. Means, and plaintiff, and defendant, were in partner-
ship in the slaughtering business in Monmouth, in the year 1851, as near as I can
recollect. I think the name of the firm was Butler, Means & Co.

As near as I can recollect the said Butler & Means were engaged in the
grocery business in Monmouth, by the name of Butler & Means, at the same time
that the firm of Butler, Means & Co. were doing business.
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Means came to me with an order from the defendant for money to the amount
of forty dollars. The order was directed to me to call on defendant’s wife and she
would give the amount of money to me to deliver to Means. This was in April or
March, 1852. I got the money from defendant’s wife and gave it to said Means.
Claycomb, the defendant, told me that Butler & Means had borrowed the said
forty dollars and were to return it to him. IHe told me the above some time after-
wards. I never did at any other time than the onc above spoken of, pay the sum of
$40 in money or in any other way to the said Butler & Means or cither of them for
the defendant.

FraNkLIN HASCALL testified :—In the fall of 1852 and the year of 1853, I was
clerking in the store of the defendant. Mr. Look and myself sold the goods and I
kept the books, or at least the most of them. We both of us charged on the day-
book and I posted on the ledger. There were goods at that time sold to James
Means. Idonotrecollect of hearing defendant stating to me or any other of his clerks
in his store, in my presence and hearing, anything about how he was to receive his
pay for the goods sold to Means, or about the plaintiff being in any way liable for
the goods sold to James Means.

Lewrs N. C. BurLer testified :—The plaintiff and defendant in the latter part
of the year 1851, and the fore part of 1852, were engaged in the business of
slaughtering hogs and rendering lard. My understanding was that Samuel Clay-
comb, William C. Butler, and Jumes Means, were in partnership in said business-
All T can say about the firm name, is that I had charges on my book by the name of S.
Claycomb & Co. They quit slaughtering between the 4th day of Dec. 1851, and
Teb. 23, 1852, according to my charge on my books. The firm was dissolved by
Butler & Means selling out to Claycomb.

JamEs MEANs testified :—Claycomb was to pay Butler and myself for our
interest in the establishment two-thirds of the net profits of that winter’s work, and
the money back we had advanced. We had advanced between $400 and $600.
I don’t know how much the two-thirds of the net profits of that winter’s work
amounted to, nor do I know the whole amount of that winter’s work. We had a
settlement with N. A. Rankin. I don’t know what all was considered in the settle-
ment. I think the gross settlement was about $2,260, for everything that was con-
sidered in the settlement during the whole time we were in company, that we had
anything to do with said Rankin. We commenced rendering lard for said Rankin
sometime in the last of November or first of December, and continued to do so until
sometime in February. The said settlement was not made until sometime after we
quit rendering for him.

Quest.—Was this settlement a settlement of yours, and Butler’s, and Claycomb's
work in the said slaughtering house during said winter ?

Ans.—That was a part of the settlement. I do not know but that there were

other things considered in the settlement.

I cannot recollect whether or not said $2,260 was the gross amount of the
business of Butler, Means & Co.’s work in said establishment during said winter.
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I have no recollection of Samuel Claycomb’s ever having paid a judgment
against me for the sum of about $114. The first year Butler, Means & Claycomb
-were in partnership, they were engaged in slaughtering cattle and sheep. I don’t
know whether or not, at the time of the award, Butler and myself owed Claycomb any-
thing on account of the first year’s partnership, I don’t know whether or not we
owed him as large a sum as $135.

Ivory QUINBY testified :—

Quest. 1.—Aure you aoquainted with the parties to this suit, and if so how long ?

Ans.—I have known both parties to this suit for twenty years.

Quest.—State whether you ever served as an arbitrator between the said parties
along with E. A. Paine, and A. C. Harding ? If so, state when and where.

Ans.—I did. In Monmouth, in the year 1854 or 1855.

Quest.—State whether the arbitrators were sworn or not at that time before
making their award ? k

Ans.—DMy recollection as to that fact is not distinct. But my impression is that
they were not sworn.

Quest.—State whether or not the said arbitrators met for the examination of
witnesses, and if so, did the arbitrators conclude the examination ?

Ans.—Said arbitrators met for the purpose of examining witnesses as to cer-
tain disputed matters of account between said parties, ‘and at the time of the arbitra-
tion the statements of the parties themselves were made and taken as to some items,
and my recollection is that the arbitrators did not fully conclude their investigation
as to some matters in dispute.

Quest.—State how the award came to be signed before a full investigation of the
matters in dispute took place ?

Ans.—On Sunday morning, shortly after the day the arbitrators had met, said
Claycomb came to my house and stated that said Butler, as he believed, was about to
abscond from the State—that he was informed that said Butler was at Rock Island,
or on his way to Rock Island—that there was danger of said Claycomb losing any
claim he might have against Butler unless the arbitrators would then conclude their
award, and desired that an award should be made in order that he might commence a
suit upon it. He then, I think, presented to me an award already drawn up and
signed by said Harding, or Paine, or both, and desired me to sign the same as arbi-
trator, which I first objected to do, for the reason that some items of the account in
favor of said Claycomb I did not consider sufficiently established, but under the
circumstances I finally concluded to sign the award. I did so.

Quest.—State whether you would have signed the award at the time had it not
been for the said representations of said Claycomb ?

Ang.—I cannot say whether I would ornot. In answer to the last interrogatory,
I have stated fully the inducements that led me to sign it as well as I can now
recollect.

Quest.—Did you or did you not, according to your best recollection, sign said
award on Sunday ?

Ans.—I did.
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uest.—State whether any of the witnesses examined before you as arbtrators
were sworn or not

Ans.—I do not recollect.

QQuest.—State whether in making said award you were confined to the bond of
submission or not ?

Ans.—My recollection as to that is not distinct.

Quest.—Under the circumstances in which said award was made, did you or did
you not consider the same to be conclusive against the said Butler ? or did you look
upon the award as ajkind of farce ?

Ans.—I was not satisfied that the award as made was just, for the reason that
there were some items in favor of Claycomb which formed a part of the award that
I did not consider sufficiently proven. But I did not draw any conclusion as to the
validity of the award so made.

Quest.—Did you or did you not, have any consultation with other arbitrators
before signing said award
Ans.—I do not recollect that I did.

Cross EXAMINATION.—Quest.—Was any person present when you signed the
award ?

Ans.—1 do not recollect whether there was or not, excep‘t said Claycomb.

Quest.—When and where did you sign it ?

Ans.—My recollection is that I signed it on Sunday, but I do not recollect the
day of the month, or the month, and I do not recollect the place where it was signed.

Quest.—Was there any date to said award, and in whose hand writing was said
award ?

Ans.—1I do not remember whether it was then dated or not, nor in whose hand
writing it was.

Quest.—Can you state whether the other arbitrators had signed said award
before or after you signed it ¥

Ans.—I cannot.

Quest.—Will you state who made the original draft of the finding of the said
arbitrators ¥

Ans.—1I distinctly recollect that I made at the time of said arbitration a full
memorandum of the account between said parties then proved or proposed to be
proved, and it is very probable that the award when made, was based upon said
memorandum made by me, but as to whether that was the fact or not I do not posi-
tively know. But there were some items upon said memorandum which I did not
then consider as fully established.

ffuest—Do you know where that original memorandum is, and would you
recognize it if placed in your hands ?

Ans.—I do not know where it is, but think I should recognize it. (Here meno-
randum shown to witness and marked proof No. one, signed .J. G. Madden.) This
is & memorandum which I made on that occasion. But I do not know that this was
all the memorandum which I made.
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Quest.—At the time of making said memorandum had you determined as
one of the said arbitrators, that the items therein should be allowed to each party
respectively

Amns.—I expected that further proot would be made as to some of the items.

(Quest.—State which items ¥

Ans.—-1 cannot tell. My recollection as to the whole transaction is (uite
indistinct. But at the time, and ever since, I have had a distinct impression that
some of the items of Claycomb’s account were not well established. And at the
time of said arbitration I expected more full proof would be adduced in support of
them before the award was made. But I cannot now tell what said items were.

Juest.—IHave you any recollection who signed the said award first, and would
you known if you could see it ¥

Ans.—I have no recollection who signed it first. (Z'%he award shown to witness.)
From the examination of the award it appears that I signed the award before A. C.
Harding signed it.

Quest.—Have you ever been sworn in this suit before ¥

Ans.—I have no positive recollection that I have been.

RE-EXAMINATION.—(uest.—Does the date of the award appear to be altered
since it was signed ?

Ans.—The date appears originally to be the 10th day of May, 1854. It
appears that an attempt has been made to alter it to the day of May, 1854.

Quest.—Who produced the said award before you this evening, and in whose
possession was it

Ans.—Said award was presented to me before the Master in Chancery by
E. A. Paine, attorney for Claycomb ¥

Quest.—Did you or did you not, this evening, hear the attorney of said Butler
ask said Claycomb and his attorney, E. A. Paine, for permission to attach said
award to your deposition, and did they or did they not refuse ?

Ans.—I heard such a request made, which was refused by both said Paine and
Claycomb, for the rcason that they desired the custody of the same for fear it
might be lost.

Quest.—Did you or did you not ever sign any but one award between said
parties ¥

Ans.—1I did not. I think Mr. Butler never was furnished with a copy of the
award.

ABNER C. HARDING testified :—Some years ago I was associated with Ivory

Quinby and E. A. Paine as arbitrators between the parties to this suit. All of us

were then practicing lawyers. We met in the office of Harding and Quinby, and at
the time of meeting no papers of submission were drawn as well as I can remember.
After we met, an instrument of submission was drawn, and T think it was done at the
instance of Paine, but I will not be positive. My impression that considerable dis-
cussion was had as to the propriety of it. One portion thinking it would amount to
nothing, unless there was an obligation that would bind the parties to comply, and
others expressing the view that it was intended as an advisory proceeding, to enable
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the parties to settle without legal proceedings. It was in that view that I acted.
The instrument was signed I think. We proceeded to hear the parties. We heard
Mr. Claycomb’s statement, and his accounts were produced. Mr. Butler made his

statements which were adverse to Mr. Claycomb’s. They conflicted a good deal.

Mr. Means made a statement as a witness, and whether there were other witnesses or

not, I don’t recollect. Whether Mr. Means was sworn or not, I don’t recollect. I

have no recollection that the arbitrators were sworn. My impression is they were

not. Mr. Claycomb brought in one account against James Means to be allowed in

the arbitration. My recollection is that Butler & Means had been in partnership,

and had sold out to Claycomb. Mr. Claycomb claimed that that account should be

charged against Butler, and he proved by Mr. Means that he had got the account out

of the store of Claycomb, and had promised to have it applied to the debt Claycomb

owed Butler & Means. Claycomb also contended that the store account of Means

should be applied to pay the claims which Butler brought against him. Mr. Butler
denied it, and objected to the statements of Means because that they tended to prove

that his (Means) own debt was paid. - I don’t recollect of any adjournments. This

was sometime during the week, in two or three days after, perhaps the next day, my

impression is that Mr. Claycomb called on me, in this I may be mistaken. But under
the impression that Mr. Butler was about going away, an award was made out and
signed. Mr. Butler was then considered insolvent, and proceedings were somewhat

hurried by the counsideration that he was going away—that is my impression. ~What

the finding was I do not.remember. We found for Mr. Claycomb in some amount.

I signed the award. We charged Mr. Butler in making up the award with the

account of Means. We allowed Mr. Claycomb in the neighborhood of $200, a note
which he had given with them to me, on which there was then, or has been since, a
judgment in the Circuit Court.

I do not positively remember on what day of the week I signed the award. I
have an impression that something with reference to the matter was done on Sunday.
It might have been that a suit about the matter was brought on Sunday. My im-
pression is that Mr. Claycomb called on me about that matter on Sunday. My recollec-
tion is not sufficient to swear one way or the other, whether it was about the award

or a suit.

I recollect that we did not make up our opinions on that day, and I think that
some further examination of the accounts was proposed, or calculations to be made.
I have forgotten what followed afterwards. I have animpression, but not sufficiently
distinet to state under oath. I am positive that I was dissatisfied in my own mind
with the just state of accounts between the parties as being in accordance with the
award. I distinctly recollect that I wanted to meet the other parties and have the
matter between them settled, more in the character of a friendly advisory proceeding
than with a view to any legal result.

I do not recollect that it was proposed to examine more witnesses, or that it was
not. My impression is that the award was hurried by the impression that Butler
was about to leave the State. But I don’t think the award was made in violation of
an agreement to hear more witnesses. I, of course thought the award approximated
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a fair adjustment of the accounts between them. I think it was made without
reference to the bond of submission.

(There is mow shown witness a note dated January 81, 1852, payable 1st of June,
then next to A. C. Harding for $200. Signed Butler § Means, Samuel Claycomd.)
That is the note we allowed Claycomb against Butler. It was then or afterwards
reduced to a judgment against Claycomb, and perhaps Butler, in the Circuit Court
of Warren County, and perhaps Means. Neither the judgment nor the note were
fully paid to me at the time of arbitration, if anything had been paid, but it was
considered that Claycomb would have to pay it, and it was allowed him as against
Butler in making up that award, and Claycomb has since settled or paid it. The
note was given me by Butler & Means upon a sale by me to them of a house and lot
in Monmouth. They obtained the signature of Mr. Claycomb to the note and handed
it to me. I took it in lieu of cash promised me as hard money on the said sale.

The proceedings were not in conformity with the rules of Court in this respect,
that I think the arbitrators were not sworn. I do not recollect that the witnesses
were. The interested parties, plaintiff and defendant, made statements and read their
accounts without formal proof, and accounts which were not matters strictly between
Claycomb & Butler, were taken into consideration and allowed, as in the case of a
note debt of $200 against Butler & Means. I have stated repeatedly, that in making
up the award we did not refer to the bond of submission. I did not, at least, and I
do not now know whether the said bond referred to matters in dispute between Clay-
comb, Butler & Means, or between Claycomb & Butler only.

At the time I did not look into the bond to see what was submitted to us, as I
thought that unless the parties would voluntarily agree to the award, that it was not
finally binding, at least, that was my opinion. We took into consideration matters
between Claycomb, Butler & Means ; also, between Claycomb & Butler individually,
and between Claycomb & Means. We charged Butler with all the accounts. We
did not exclude the accounts because of the difference of parties. If Butler was liable
in any capacity with Means, or individually, we brought them in in that proceeding.
We did not take into consideration whether they were against Butler alone, or against
Butler & Means.

I know that we did not consider whether the matters and accounts presented to
the arbitrators, and upon which they made up their award, were or were not matters,
differences, and dealings, wherein said Claycomb, Butler & Means were partners in
business together of any kind or nature.

Cross-ExaMINATION.—I do not recollect the amount of the award; at the time
Ibelieved the award approximated to a fair statement between the parties. I do not
recollect whether the parties witnesses and all other persons, except the arbitrators,
Jeft the room where the arbitration was held. T have no distinct recollection as to

whether it was agreed among the arbitrators at that time, after the testimony was
heard, that said arbitrator, Quinby, should make the calculations and findings in

writing as then agreed, and upon which the award was made. I have an impression
that there was a difference of opinion between myself and Mr. Quinby about what the
award should be. My impression is that it was on a subsequent day.
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I don’t recollect where I was when I signed the award.

The note heretofore spoken of was given for a part of lot 2, in block 10, in the
city of Monmouth, on which Gardiner now has a drug store. I would not have been
willing to sign an award that was merely advisory that would have been injurious to
cither party. I thought it good advice. Means at that time had no visible means
of support, except himself and family. Ie was reputed insolvent.

EvIDENCE ¥OoRrR PLAINTIFF IN ERROR.

James Means testified :—I was a member of a firm of which the parties to this
suit were also members. I cannot recollect the year exactly. The business of the
firm was slaughtering hogs and cattle, and rendering lard. The name of the firm
was Butler, Means & Co. I sold Claycomb the interest of Butler & Means in the
slaughter house. I made an agreement at the time with said Claycomb that my
individual store bill in his store, and the store bill of Butler & Means in his store
should be taken as payment in_settling up the partnership business. Also Butler’s
individual store bill was to be settled the same way. We expected Claycomb to
make more payments, and they were all to be counted in, and all that said Claycomb
might pay for the firm of Butler & Means were to be received into the settlement
and be considered a part of the partnership business.

Butler knew of the sale of the slaughtering establishment as mentioned above,
and of the arrangements I had made with said Claycomb as stated in my answer to
question 8d and agreed to the same. We expected Claycomb would be indebted to
us, and if he paid claims on it they would be good as in money, and when the final
settlement was to be made they would all be reckoned in as above stated.

uest.—Did you know or did you not know afterwards of and arbitration held
by A. C. Harding, Ivory Quinby and E. A. Paine, as arbitrators between the parties
to this suit, and if so, state * whether all of their matters, and differences, and dealings,
as before agreed upon, were to be considered and submitted to said arbitrators as
partnership business ?

Question objeeted to.

[Norz.—At the * there is a misplacement in the original deposition. See
record.

Ans.—I was present at an arbitration as stated above, and was a witness before
the said arbitrators. My understanding was that all those matters, differences, and
dealings, between the parties were to be considered for the purpose of evading a law-
suit, and were submitted to said arbitrators.

Cross-ExaMINATION.—I think the firm of Butler, Means & Co. was dissolved
in the winter of 1851 or 1852. I think it had existed about two years. I considered
that the said firm was dissolved at the time said trade was made.

uest 4.—Did the plaintiff at any time agree that your personal accounts and
store bills should * be taken into the arrangement you made with Claycomb.

Ans.—I told said plaintiff that I had told Claycomb that I would purchase
as many goods as I needed out of his store to assist him in making the pay-
ment for the said slaughter house, &c., and would get Butler to do the same, to which
arrangement plaintiff agreed.
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I'made the above statement to Butler after the said arrangement was made with
Claycomb. I don’t remember his language in answer, but he said enough to consent
the trade. I don’t know that it was particularly agreed on by Butler at that time,
that my individual accounts and store bills should come into said arrangement. But

" I told him of the trade and he agreed to it. The arrangements referred to accounts

that were made at time in the store and such as might be made thereafter. There
was no limit as to time or the amount of the account that might be made in the store
by me, and which was to be included in said arrangement.

Quest 10.—How do you know that these matters, differences, and dealings,
between the parties as stated by you in your answer to question fifth were submitted
to said arbitrators.

Ans.—T heard it talked over, and I heard a bond read over, and I think it was
so in the bond, and the parties signed the same.

I was examined as a witness before said arbitrators but don’t recollect whether
I was sworn or not. I have an idea that I was not sworn, but don’t recollect. I do
not recollect whether the item marked in the award “ Amount paid James Means,
$273.75 " was an individual account of mine or not. The amount of my store bill
made before and after the said trade was about the amount stated above to
amount to $273.75. I consider the account paid as follows: What I owed before said
trade was paid in the said trade. What I made afterwards I took in payment of
what Claycomb was owing in the trade for the slaughter house.

Quest 15.—Has Claycomb ever paid you the sum * of $278.75, or any other sum
except the store account which was taken into that arbitration ?

Ans.—He has not paid me the above or any other sum. I don’t know whether
the above account was allowed in the arbitration or not. I have collected from Clay-
comb at different times means for the firm of Butler & Means. I know of nothing
T had of Claycomb in that deal individually, except the store goods.

(Motion before master to exclude all of Means testimony on the grounds of
interest.) -

E. A. PAINE testified :—1I was one of the arbitrators. I was solicited to act by
both parties.

Quest 4.—State what the complainant in this suit said to You to induce you to
act as such ? (Question objected to.)

Ans.—Some four weeks before tlie said arbitrators sat, the complainant met me
at the court house door, and said to me that he and defendant had trouble about
settleing, that they had talked of arbitrating it and wished me, with Harding and
Quinby, to act as arbitrators. I told him that Claycomb had spoken to me, and that I
utterly refused to act. He said their business was much mixed up or a good deal
mixed up, I don’t recollect which, and was afraid they could not settle without a
suit and would much rather arbitrate. He said that we, (I suppose meaning himself
and defendant), thought best, or agreed, I don’t recollect, to leave the whole
matter to their lawyers and have them decide it. I was in a hurry and told him I
would not act, and left him. Some ten days or two weeks afterwards I met complainant,
and he spoke to me again on the said subject. He said they could make no settle-
ment, (I supposed he meant Claycomb and himself,) and that he and Means thought
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that Claycomb was owing them uite an amount, and that Claycomb would not settle
unless his account, and Means’ account, and the account of Butler & Means in his
store should be reckoned in. That there should be a general settlement of all their

business. That they had been in company, all three of them, in slaughtering hogs,

and that Butler & Means had sold out all the slaughtering establishment to Clay-

comb, that Means was drinking pretty hard, and was running through everything he

had.  That Means owed him, and by getting a settlement with Claycomb, he would

get what was coming from Claycomb to Means in his own hands, and save what he

had advanced him through Means’ hands in their business. Ile said that he and

Claycomb would arbitrate the whole matter if I would consent to act as one of the

arbitrators, that they would reckon in all of the business as partnership matters and

have it settled. 'The above statements induced me to act as arbitrator in the case.

Quest 5.—Were each and all of the items passed upon and allowed by you as
arbitrators in your award submitted to you by the parties to this suit, and agreed to
be so submitted by them at the time of said arbitration ? (@Question objected to.)

Amns.—All the items were submitted by either one or the other of the parties to
the arbitration, and been passed upon and allowed as they are set out in the award.
There were some items about which the parties contended. One party insisting on
being allowed and the opposite party objecting, but from the proof before the arbi-
trators that all the items allowed were to be considered in the scope of the general
partnership business, if the fact that the item was true and correct, was allowed.

There were a few items which were offered which were rejected by the arbitra-
tors. Those that are reported in the award as allowed, were allowed on the proof
being made to the arbitrators that they were to be reckoned in the partnership
business of Butler, Means & Claycomb, in order to get a settlement, and avoid a law-
suit. (Answer objected to.)

Proof was made before the arbitrators that the parties had agreed that the items
allowed in said award should be considered as the partnership business of Butler,
Means & Claycomb, and as such should be decided upon in order to avoid a law-suit.
(Answer objected to.)

Cross—ExAMINATION.—My recollection is that the item $273.75 was an indi-
vidual account of James Means. James Means, Moses R. Jones, and I think one
other testified before the arbitrators. It was proven to the arbitrators that the
matters submitted were to he considered as part of the partnership business of the
parties recited in the bond, and they were governed by it.

This witness subsequently testified as follows: I was one of the arbitrators and
acted in the utmost good faith, as I believe the others did. Harding & Quinby were
the attorneys of Butler, and I attorney for Claycomb. Our desive wWas to investi-
gate the matter submitted to us, and to make a final settlement between them. It was
not advisory, much less a farce.

Both parties were present with their witnesses, books and papers, and the items
allowed in the award of the accounts of the parties respectively were established by
competent proof, and allowed by the arbitrators as coming within the scope of their
authority. ~ There were some items which were offered and proved that were
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rejected, because they did not come within their authority. One of those items
amounted to $200 or more, presented by defendant as proper to be submitted and
passed to his credit, it being for a span of horses sold by the defendant to one James
Means, who had formerly been a partner with these parties, and by said Means sold
to said complainant, and by him taken out of the State, as said Means had not paid
for said horses, said defendant claimed that he should be allowed their value in the
award which we were to make up, the arbitrators refused to allow it. Another item
was a mnote of two hundred dollars or more which defendant had paid, given to
Harding for money loaned to said Means, and signed by said defendant as security,
who took the same to St. Louis, and expended it for groceries, which were shipped to
come to Monmouth, Ill., but before they arrived, they were seized by the creditors of
Butler & Means, and sold to pay the demands of that firm—said defendant having
paid said note, claimed that it should be allowed him by said arbitrators as a
demand against said complainant—the arbitrators rejected it. (Answer objected to.)

uest 6.—Was or not, said arbitration had only to arrange a compromise between
the parties, or was it or not, for determining the balance between them on a settle-
ment, and to find the amount which was to be paid, and that to be binding upon the
parties ! (Objected to.)

«ns.—It was not to arrange a compromise, it was to find the amount due from
one party to the other on examination of partnership accounts, where the parties
and one James Means had been partners, and some accounts against James Means
individually, and some against the firm of Butler & Means which the parties agreed
to reckon in as part of the co-partnership transactions.

Quest T.—What was the agreement of the complainant to this suit as to the
account of James Means, and how was said account to be acted upon ?—(0b-
Jected to.)

Ans.—I have answered this in my former deposition. Complainant told me
that Means, who was his partner at the time in the grocery business, was drinking
very badly, and that he could not settle with him until the old partnership business of
Claycomb, Butler & Means was settled up, that Claycomb would not settle unless
they reckoned in an individual account he had against Means, and an account he had
against Butler & Means; and to effect said settlement he agreed that all those
matters should be considered as a part of the partnership transaction.

The best of my recollection is that Judge Quinby swore Mr. Harding and
myself as arbitrators. I was a justice of the peace at the time, and swore Quinby as
arbitrator. The parties presented their demands respectively. Witnesses were called
by each party respectively and sworn by Judge Quinby. After an examination of
the testimony and listening to the statements of the parties—all other persons left
the room in which we were sitting, which was the office of Harding & Quinby, and we
consulted for some time as to the award—before commencing the arbitration, each
party gave the other his bond to abide the finding of the arbitrators. Before the
arbitrators separated, Judge Quinby made a statement of those items which could
readily be reduced and the amounts fixed. I was then to draw the award and fill it
out with those items, leaving a space for Quinby to fill in the items when he had
figured them up—that we met on Thursday following in the office of Harding &
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Quinby, when the blank space in the award which I presented were filled out by
Judge Quinby with the items which he was to figure up—that Judge Quinby signed
the award first, then I signed it, and A. C. Harding wrote his name nearly over Judge
Quinby’s.  The date that T put on the award I drew, was changed to agree with that
date. There was no adjournment for the purpose of taking further testimony.
We only separated as stated in the preceding answer, and when we met it was for the
purpose of signing the award.

CROSS-EXAMINATION.

uest. 1—Do you mean by aunything contained in this deposition to vary, alter,
or contradict any part of your former deposition given in this case

Ans.—I do, if it does vary, alter or contradict it.

uest. 2—If this deposition contradicts any part of your former deposition,
which is true ?

Amns.—If it does, this is true.

Juest.—Was the agreement spoken of by you in answer to the Tth interroga-
tory, in chief of the complainant to allow in the arbitration the account of Butler &
Means, and of James Means, made before or after the bonds were signed ?

Ans.—T acted as arbitrator on statement of complainant made to me before the
bonds were signed. When the arbitrators met and the bonds were about to he drawn,
the matters were talked over before and at the time the bonds were drawn. The
agreements were all made before and at the time the bonds were being drawn, and
before the bonds were signed.

A. C. Harvine testified :—By agreement of the parties in an arbitration .
referred to in his deposition taken in this case, that said James Means was introduced
as a witness, and by his evidence it was proved that an individual account which said
Claycomb had against said Means, should be included as one of the items to be
allowed said Claycomb, as against said Butler, and upon said testimony, the arbitra-
tors allowed said account, and it is my recollection now that a suit was commenced
on said award on Sunday, and that said award was not signed on Sunday. My
recollection is not distinct.

N. A. RANKIN testified :—In 1851 and 1852, the parties to this suit and James
Means were engaged in carrying on a slaughter house in Monmouth. I paid Butler &
Means in February, 1852, four hundred and six and some odd dollars for said Clay-
comb. I don’t recollect for what purpose. Plaintiff, defendant and Means were in
partnership. My recollection is that they dissolved in T ebruary, 1852. I don’t
recollect whether it was before or after I paid the money.

Cross—ExAMINATION.—Butler & Means were engaged in the slaughtering busi-
ness with Claycomb, and I think they had a grocery in the city of Monmouth.

WiLLiay DESPAINE testified :—I obtained Judgment against Claycomb & Means
in Warren Circuit Court, April 14, 1854, for $120.60, and the same has been paid
by defendant. The judgment was on a Jjoint and several note, given by Butler &
Means, and signed by defendant as security. The reason judgment was not obtained
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against Butler was that he was out of the State at the time, and no service was had
upon him.

JAMES MEANs again testified :— Witness objected to on account of interest. If T
am interested in the event of this suit I don’t know it. (Paper containing items
allowed Claycomb in the award, numbered in their order, here shown witness.)

I know the first item to N. A. Rankin to be right, $468.80. The 2d is right,
$50.32. The 3d item is right. I got the money for Butler & Means, $40, paid by
Dixon. The 4th itemn I suppose to be right. Butler told me he bought the oysters
of Claycomb, and brought them over to our grocery, and Butler & Means sold them
for $55.50.

Item 5th was submitted to the arbitrators by agreement of those parties as being
an item properly chargeable against Butler. I did not know the amount due Clay-
comb $135.62.

The 6th, I know nothing about the interest, this was an item for the arbitrators $30,

Item Tth, I suppose and believe to be right, $27.07.

Item 8th is right, it was a note that Butler & Means gave Claycomb, $23.83.

Item 9th is right, and was properly chargeable to Butler, $125.60.

Item 10th is right, and properly chargeable to Butler, $227.00.

Ttem 11th, paid Moses Jones, is right, and properly chargeable against Butler,
$27.38.

Item 12th, paid James Means $278.75, is right, and properly chargeable to
Butler. The complainant and defendant agreed that all the items mentioned in said
award should be submitted to arbitrators. I heard conversation between complainant
and defendant, after the award was made. The complainant was not willing to pay
the whole of the award and did not feel able to do so—he spoke of having a piece of
land and a gold watch, and my recollection is that he was willing to pay that much
upon the award, and spoke of this land and gold watch as being all he had to turn
out.

Cross-ExaMINATION.—Complainant and myself were in partnership in this place.
I don’t know as I can state when it commenced or when it ended. It commenced
somewhere in the year 1848, 1849 or 1850, and ended in 1858, 1854%r 1855. What
was due Claycomb was due from us as parties, all except the lastitem (12) which was
due to Claycomb from me for goods taken out of his store, and to be accounted for by
Butler & Means in the trade of the slaughter house.

The way I know the items in the award are the same as those agreed to be sub-
mitted is, I was there at the arbitration, the items were brought up one at a time,
those that were objected to were urged as being true, and took testimony on hoth sides
and left it to the arbitrators.

Just before my examination commenced to-day, defendant and I talked about

“the award and he showed me the award which did refresh my memory as to some of

the items. I don’t recollect of having any conversation in relation to other matters
connected with my testimony, there might have been something said but I do not
recollect of any now. I asked Claycomb for the award, for the purpose of refreshing
my memory of the items in the award. We might have spoken about it, but I cannot tell.
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Claycomb was present during my examination in chief, and I asked him about a
certain note mentioned in the award. I asked who the note was given to, and I then
recollected it. I then asked him about the beef account, and he said it was money
that we collected, and that he should have had one-third of it, which is the amount
mentioned in exhibit “A.” I do not recollect of being present when complainant
and ‘defendant agreed to submit their accounts to arbitrators. The way Iknow i, is—
I was present at the arbitration and heard it talked over between plaintiff and
defendant. I don’t recollect that they referred to any particular items. It appears
to me that Butler claimed that the store bill against Means was not chargeable to
Butler & Means. I sold the interest of Butler & Means in a slaughter house, which
belonged to Butler, Means & Claycomb, to defendant, provided Butler was willing
to the trade, and I told Claycomb in order to get him to trade with me, that money was
hard, and I agreed that we, (Butler & Means) would take what goods we needed in
place of requiring all money in payment, and I went in and told Butler the trade I
had made with Claycomb, and all the talk as far as I recollected it at the time.
Butler raised no objection to the trade. I considered that any goods that Butler or
me, or the firm of Butler & Means, that should be taken, was payment on Claycomb’s
side, as far as they went on the purchase of the slaughter house. I never heard
Butler agree that said item should be charged to Butler & Means only in the way
above stated. _

After the sale of the slaughter house, Butler and myself remained in partnership 12
to 18 months. I think the whole of said store bill was made during the existence of
said partnership.

In the conversation spoken of, Butler spoke of having a piece of land and a gold
watch—he pulled the watch out in his hand. I am satisfied he would have given the
watch and land to have got rid of the award. I don’t know that he made any direct
offer to that effect. If he said anything in that conversation about the arbitrators
having awarded upon matters not properly chargeable to the firm of Butler & Means,
and not contemplated in the bond, I do not recollect it. There was something said
in that conversation by complainant about a small note that he complainant said he
had neglected to present to the arbitrators, that he should have been allowed.

I don’t consider that I should be liable to Claycomb for the debts due him from
the firm of Butler & Means, let the suit go as it will—I should try notto be. I don't
know what you would call a release—he never receipted to me—I have never asked
him for it—1I did not consider I owed him anything.

If my store bill should be decided not to be chargeable to Butler & Means, I don’t
think I would be liable to Claycomb for the same. Claycomb has never agreed with
me that he would not hold me liable for the same. If it would be to my interest to
have Butler pay all the debts due Claycomb upon the firm of Butler & Means, I
don’t knowit. If I am liable for the same I will make Butler pay themif he is worth
it. I consider I am released already by law, for the reason that Butler and myself
were in partnership, and when we dissolved, Butler agreed to pay the debts. Butler was
perfectly solvent. Claycomb sued Butler instead of suing Butler & Means, and delayed
time until Butler became insolvent and thereby cut me out of my chance to make it
out of Butler. I don’t know that it makes any difference with me at all to have
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said award sustained. If I am liable to Claycomb it might relieve me from such
liability. If I am liable to Claycomb for my store bill it might be to my interest to
have the award sustained, but I don’t believe I am myself liable at all, let the suit go
as it will. T don’t think it would make any difference. with me to have the award

sustained. I think Claycomb took his chance of three ways to make his money—he
could have sued Butler & Means, or he could have sued Butler or Means.

Ivory QUINBY again testified : (Papers marked 1, 2 and 3, shown witness.)
The 1st is a bond from Butler to 2d the award. 3d is a memorandum
of account between Claycomb and Butler made by me at the time of arbitration.

I have examined papers marked 4 and 5, and recollect that there were submitted
to said arbitrators items of account of the same character as set out in said papers,
and my impression is that papers 4 and 5 were before the arbitrators at the time of
arbitration,

Exhibit 1, is the bond of submission.

Exhibit 2, is the award.

Exhibit 8, is a statement of account the same as in the award.

Exhibit 4, Account of S. Claycomb,

To BUTLER & MEANS,
showing items to the amount of $609.91.
Exhibit 5, is an account,
BuTLER & MEANS,

To SAMUEL CLAYCOME,
showing items to the amount of $1,748.97.

Same as in the award, with some variation as to amounts, with the addition of a
judgment in favor of C. Harding, $212.50,

J. G. MADDEN testified :—Identifies papers marked 1, 2, 8,4 and 5. No.4, is in
the hand writing of complainant. No. 5, is partly in the hand writing of defendant,
and partly in the hand writing of E. A. Paine. In the fall before the arbitration,
complainant and defendant, and James Means, came into my office and requested me to
make for them some calculations about their partnership business for that year.
They gave me the items from which to calculate and I made the calculation for them.

" They all continued in the office until the calculation was ended. I have a memo-

randum of said calculation before me, made at the time in my hand writing, which I
used to refresh my memory as to items and amounts, and according to the statements
of the parties made at that time, each party was to put an equal amount of capital
into the business, and receive an equal amount of the proceeds, according to their
statements to me at that time, Claycomb had put into the firm the amount of $374.83

" more than his share of capital, which should be paid to said Claycomb, by Butler &

Means, to make them equal, and Butler & Means the sum of §162.283 more than their
share of the proceeds, which they should have paid to Claycomb, to make the proceeds
and profits equal. I do not know whether or not, the item $161, referred in the
interrogatory as having been reduced by said arbitrators to the sum of $185.52, is the
same item that I found to be due in making the computation between Butler, Means
& Claycomb, aforesaid, from Butler & Means to Claycomb, to make their shares of
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the proceeds and profits equal. At the time I made the calculation referred to, my
recollection is that all the parties expressed themselves as being satisfied with the
result of my calculation between them as above referred to.

Upon this evidence the court rendered a decree setting aside the award, and
perpetually restraining and enjoining said (Claycomb, his agents and attorneys, from
the prosecution of the said suit at law, or any suit at law founded upon said award,
and that complainant recover costs and have execution therefor.

ASSIGNMENT OF KERRORS.

1. The Court erred in rendering decree for defendant in error, when the same
should have been for plaintiff in exrror.
The Court erred in not rendering decree in favor of plaintiff in error.

IS

3. The Court erred in setting aside the award.

4. The Court erred in making the injunction perpetual.

5. The Court erred in enjoining the prosecution of any other suit on the award.
6. The Courterred in rendering decree for costs.

=~

The Court erred in awarding execution for costs.

8. The Court erred in receiving improper, illegal and incompetent testimony
on part of defendant in error. :

9. The Court erred in rejecting proper, legal and competent testimony on
behalf of plaintiff in error.

10. The Court erred in not rendering decree that defendant in error should
pay the amount justly and equitably due from defendant in error to plaintiff in ervor,
as a condition to the setting aside of said award.

11. The Court erred in not dismissing the bill.

12. The Court erred in not dismissing the bill at costs of defendant in error.

McCULLOCH & TAGGART,
Attorneys for plaintiff in Error.



Brief of Plaintif’s Attorneys.

SAMUEL CLAYCOMB, PUf.,
V8. ERROR T0O PEORIA.
WILLIAM C. BUTLER, Deft. |

I. This is not such a case as to entitle a party to relief in a court of equity.
There is neither such fraud, partiality, misconduct, or mistake shown, as to entitle
the party to relief.

2d Story’s Eq. pp. 676, § 1452.
2. Parsons on Cont. 213.
6. Met. 169.

Van Cortland vs, Underhill, 2 Johns ch. 889.

The points made in the Bill are as follows :

L. Departure from the submission. The question is whether the items contained

in the award were to be considered as connected with the partnership concerns of
Butler, Means & Co.

These items were all included in the contract of dissolution of that firm, and
agreed to by Butler. (Abstr. pp. 15 and 16.)

They were likewise agreed to be considered such for the purpose of effecting a
settlement, (Abstr. pp. 15, 16 and 18.)

It was proven to the arbitrators that the parties had agreed to consider all the
items as part of the partnership business. (Abstr. pp- 15 and 18.)

The award was based upon the contract of dissolution, allowing Butler the
capital invested, two-thirds the profits, and some minor items.
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They acted upon the evidence before them. In this there was neither accident,
mistake, fraud, or misconduct. In the absence of these the Court cannot inquire into
errors of judgment either as to law or fact.

2 Story Eq. pp. 677, § 1454.

Boston Water Power Co. vs. Gray, 6 Met. 131
McKinstry vs. Solomons, 2 Johns, 57.
Solomons vs. McKinstry, 13 Johns, 27.

Root »s. Renwick, 15 Il., 461.

Ross vs. Watt, 16 Ill., 99.

Hayward vs. Harmver, 17 Il1., 477.

Nor will the Court inquire into the legality of the evidence on the hearing
before the arbitrators.

Caldwell on Arb., 126.
Tuller vs. Wheelock, 10 Vt., 135.

Hollingworth vs. Super, 1 Dallas, 161.
Leamed vs. Bellows, 8 Vt., T9.
9. That the arbitrators were not sworn. 'This is only necessary in the statutory
proceeding where judgment is sought to be entered on the award.
Scates Stat., 209.
Cole vs. Chapman, 1 Scam., 35.
Low vs. Nolte, 15 Ill., 368, 16 Ill., 475.
Smith vs. Douglas, 16 IIl., 34.
The oath not being required at common law. 4 Blackf, 44,
The award was good independent of the statute.
Merritt vs. Merritt, 11 IlL., 565.
Smith vs. Douglas, 16 Supra.
Foster vs. Durant, 2 Cush., 544
But the allegation is not proven. Two of the arbitrators are uncertain, whilst
the third swears positively that they were sworn. (Abstr. pp. 8, 11 and 16.)

3. That no copy of the award was delivered. 'This was unnecessary. The
award was signed and published in the presence of the defendant. (See authorities
under last point.)

L. That the award was signed on Sunday. This allegation is not proven.
Quinby thinks the award was signed on Sunday. (Abstr. p. 8.) Harding thinks
it was not. (Abstr. p. 17.) Whilst Paine is positive it was signed on Thursday.
(Abstr. p. 17.)

Supposing the evidence equally balanced the presumption is in favor of the

legality of the award.
Root vs. Renwick, Supra.
2 Parsons on Coutr.
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5. That the arbitrators were not together when the award was segned.

6. That the award was drawn by one of the arbitrators without consultation

with the others.

g

7. That the award was signed before all the evidence was heard.

The only evidence on all these points is that of Quinby, whose recollection was
confessed to be very indistinct. Paine swears positively that the arbitrators were
together, that e drew the award, and submitted it to the others after the evidence
was all heard. (Abstr. p. 17.)

8. That the award was procured through the misrepresentations of Claycomb.
This allegation is not sustained by the proof. All the evidence on this point is that
of Quinby, who thinks that he signed the award upon the representations that Butler
was about leaving the State. Harding, his partner in business, thinks it was the
attachment suit-that was commenced on Sunday, upon the same representations,
whilst Paine swears positively that the whole transaction was consummated with the

utmost fairness. (Abstr. p. 15.)

I The decree of the Court is not sustained by legal evidence.
The only evidence of misconduct on the part of the arbitrators, or of Claycomb,
is that of Quinby, who is an incompetent witness for that purpose.
Ellmaker vs. Buckley, 16 Serg. & Rawle, T2.
Wilstan vs. Fisher, 28. Ill., 43.

II. The award was clearly good in part. The only item over which there could
be any controversy, was the store bill of James Means. The Court therefore should
only have set aside that portion which was bad, upon the payment of the balance.

2 Pars. Cont., 202.

2 Saund. Pt., 2. pp. 292.

13 Johns., 264.

McDonald vs. Arnout, 1+ Ill., 58.

III. The defendant acquiesced in and ratified the award at the time, and after
it was made. (Abstr. p. 19.) Ie is therefore estopped from controverting its

* validity.
Perkins vs. Meig., 10 Johns, 143.

Culver vs. Ashley, 19 Pick., 300.
Frothingham vs. Haley, 3 Mass., 68.
Caivus vs. Bleeker, 12 Johns, 300.
McCULLOCH & TAGGART,
Attorneys for Plaintiff in Lrror.
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