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SUPREME COURT OF THE STATE OF ILL’S,

3894 GRAND DIVISIOIT,

4 <o b

Qpril Fevm, &, B, 1863,

e ‘

JUSTIN H. OLDS,

Vs,
PRESTON CUMMINGS, ET. AL
ARGUMENT FOR PLAINTIFF IN ERROR.

The question presented to this Court for decision is, whether or not the complainant is entitled

% Error to Bureau Co.

to a decree for the whole amount due upon the notes and the mortgage given by Preston Cuy-
swas and Wife to Crarres L. Kersey, and endorsed to complainant, or whether that the usur y
contained in said notes and mortgage shall be deducted from the amount appearing to be due
upon them, and complainant to recover only the remainder with interest at six per cent. only,
with such usury deducted. i

A. 2 The defendants, Cusnnes and Ricr, in their answers set up usury in said notes and mortgage
and state that they ave informed and believe that said notes and mortgage were assigned after
maturity, and that the complainant had notice of such usury, and such assignment was only color-
able to avoid the plea and defense of usury.

It was proved positively by Juris KeLsey, who completed the transfer of said notes and mort-
gage to complainant, and by the testimony of the complainant himself, whose testimony was
taken on hebalf of the defendants, that said notes and mortgage were endorsed to the complain-

A. 6, 8 ant before maturity, that the larger Cuanngs note (No. 3) was endorsed on the 1824 November,
' 1858, and the small CrannNes note, No. 4, was endorsed upon the 20¢2 November, 1858, while
both of said notes became due on the 21st November, 1858. Both Jurwws Kersey and Oups

swear positively that the time of such endorsements exactly coincided with the dates of the notes

A. 9 No. 12 and 13, which the complamant executed to C. L. Knrsey for said notes No. 3 and 4,
so given by Prestox Cmml\es \Tote No. 13 which was executed by the complainant for note

No. 8, bears date November l’&h 1858, und note No. 12 which was execated by complainant
for note No. 4, bears date November M 1858 Both Jurrus Kersey and the complainant

gwear positively, that the complainant executed these notes No. 12 and 13, at the time they bear

date respectively. So it has been proved beyond doubt, that both notes upon which suit is brought,

_were endorsed to the complainant before maturity.

A. 13 2d. Cuarues L. Kersey, who commenced the negotiations for the sale of the Cranuzes notes
A. 7 to the complainant, and Jurivs L. Kursey, who completed the transfer of such notes to the com-
% £y




plainant, swear positively that they did not inform or intimate to the complainant in any way that
such notes contained usury, and that so far as they knew, that the complainant had no knowledge,
notice, information or intimation whatever, that such notes were usurious. The Kerseys did the
whole business with complainant, in effecting the negotiation to him of such notes and mortgage.

A.

The complainant himself swears, that he had no knowledge, information, or notice that there
was any usury in such notes. That as they were not due when he purchased, that he made no
inquiry about usury, and received no information. That as the notes were not yet due when he
received them, he did not consider it necessary to make such enquiry, and therefore did not.
That he had no reason to suspicion that they contained usury, except that they were taken by
Kevsey, and it was reported and understood, that Kersey did take usnry, but he does not know
that such a question occurred to his mind at all, nor did he have any reason to think or believe
that they were sought to be transferred to him by Krrsey, to avoid the defence of usury.

A. 13 It was proved by C. L. Krrsey, that the complainant had purchased of him, miny thousands
of dollars of paper, some of which contained usury and somenot. ~ That much the larger portion con-
tained no usury, and that before these notes were transferred to complainant, that the complainant
had no ditticulty in the collection of the notes he had previously received of said Krrsky, because

A. 15 of any alleged usury in them. There was no testimony whatever, tending to impeach the testi-
mony of the complainant, or either of the Kerseys, or to show that the complainant had any
notice whatever, that the notes so purchased by him contained usury.

It may be insisted that there was no sale of the Cuanigs notes and mortgage to the complain-
ant, that they were only taken as collateral security. But the testimony is clearly otherwise.
Joux Cuanungs, it is true, states that the complainant told him something of the kind, and that
the complainant said that C. L. Kersey was to take them back it not paid before Krrsey's return
from the East. But Jurws Kersey and the complainant bimself, sworn on the part of the
A. 7,10, 12 defendants, and C. L. Kersey, sworn upon the part of complainant, all swear that the notes and
mortgage were sold absolutely to the complainant, and that there was no qualification, condi-
tion or limitation in such sale.

A.10  The complainant testifies ¢ that he understood the sale to be a bona fide one, without any
qualification or understanding, express or implied. Ile expected to pay notes No. 12 and 13
which he gave for notes No. 8 & 4, when they matured or about the time they matured. He
expected to get a settlement with Mr. Kersey by that time, and settle up their matters, and if
there was anything due him, (Kzrsey) complainant expected to pay him the money.” It is true
that the complainant says that he gave his notes as a memorandum of the amount ; that he sup-

A. 9 posed that they would come in in the settlement, but he s ys that such was only an intention
upon his part, to have his notesso set off against Kersey’s indebtedness to him, complainant
testifies expressly that there was nothing said about his notes being g so applied on Kelsey'

s in-
A. 10 debtedness to him. The complainant further testified again, ““that there was nothing said by

g 8¢

himselt or Krrsey that the Cuanixes’ notes should be applied on account of Mr. Krrsey's

indebtedness to him.” Ile says that he had thought of doing that at the time of the transaction.

A, 67 Both I\l;fq.h swear that there was no such understanding or a«nee;nent but tlmt xt was
i a0y

12 13 sale of the Cranvixes notes and mortgage to the complmnnnt/ which last notes were to he paid in

in the ordinary way.



A 10

A 15

3
The fact that afterwards a portion of Kersey's indebtedness to complainant was otherwise sets"
tled, conclusively shows in the absence of all explanation, that the Cusings’ notes and mortgage
could not been taken to apply on Kersey’s indebtedness to the complainant. Aad again, it such
was the arrangement, the complainant would not have given his negotiable paper to C. L. Kersey
for the Cusuings’ notes and mortgage, nor wonld Kersey have reasonably required it, but a
mere receipt specifying on what account they were received, would doubtless have been all that

would have passed between the parties.

A.2,3  Besides this charge of collateral security is not set up by the defendants in any of their answers

A 11

and there is 2o foundation in any of the pleadings, for the admission of testimony to establish any

such charge.

It may be contended that the complainant did not purchase the Cuanines’ notes and mortgage

because he did not in his assignment schedule them or his notes given to C. L. Keusey. But this
is satisfactorily explained by the complainant.  That in the hurry of making up his assigninent,
(which was very extensive, as he had been a banker and failed on account of the stump tail burst)
the said transaction escaped his memory as he had not the Coxonses' notes and mortgage in his

possession, they being then in the possession of his attorney for collection, and his notes given to

A. 10 Kersey had never been presented for payment, and therefore there was nothing special to call his

A 2

A. 11,12, 14

A. 7, 10, 14,
A. 12

attention to the matter. If this was a premeditated sham sale to collect this usury of Comyimas,
the complainant wouid never have omitted them in his schedule, when this very suit had been
commenced before then, and Cuanixnes’ and Ricr's answers were then on file, setting up this usury
and insisting that the complainant was not-a bona fide assignee of such notes and mortgagescom-
plainant, if party to such an arrangement, would have been exceedingly careful to have had all
this transaction carefully noted in his said assignment.

C. L. Kursex shows good reason why he had omitted to schedule the complainant’s notes in
his assignment. The larger note of the two belonged to the firm of Krrsey, Warrir & Co.,and
the smaller one had been transferred to Hexry C. Reep, and he, Kersky, had preferred the com-
plainant in his assignment, as a creditor upon an unsettled account.

It is insisted that because the complainant’s notes had never been collected or set off against the
indebtedness of Kersey to him, that therefore this was nof an actual sale. But good reason is
shown why Kersky did not set them off against his indebtedness to complainant in that there was
no such bargain or agreement.  Both Kerskys and complainant swear that there was no under-
standing or arrangement, express or implied, that the complainant's notes should not be paid at
maturity, and complainant testifies that he knows of no reason why they were not presented for
payment. Both Krrseys swear that they know of no reason, except negligence on their part,
why they were not presented for payment. C. L. Keisey says that his attention was never called
to the small note of complainant’s until September last, when he negotiated it, and that he always
supposed, until during the hearing of this case in the Cirouit Court, that the larger note of com-
plainant's had been negotiated by the firm of Kersey, Warrer & Co., to whom it belonged, to
pay some of their indebtedness.

Complainant at one time, was handling considerable money in his banking business, but it does
Rot appear but that this money was his customers’ deposits, or that complainant had any surplus
money. But suppose the transaction had been a premeditated sham, would not complainant and

Krrsey have had payment demanded, and the complainant's notes discharged, and every thing



A 13

A. 13

A 8

A 12
A. 14

A. 9,10

4
else done to make the transaction appear to be as perfect as possible?  Their very laches prove
that none of the parties to the sale presumed that there was or could be any question as to the
genuineness of the sale.

C. L. Kursey shows in his testimony, that before he negotiated the Cuxnngs notes and mort-
gages to complainant, he had visited Carew, who then held the prior encumbrance of $6,000,00
upon the mortgaged premises, and endeavored without success, to induce him to purchase the
notes and mortgage upon Coanes, and that also before then, he was advised by CoaviNes that
he could not pay his notes when they fell due, and to avoid furnishing the money to remove this
previous encumbrance, and to get some paper that he could use, he negotiated these notes and
mor‘tgugu to complainant for complainant’s notes, who at that time was considered good. This
appears to be a proper explanation of Kersexy's motives.  That he did not set off complainant's
notes or demand payment of them, may appear strange : was it not explained that the large
note belonged to the firm of Kersty, Warirr & Co., composed of three members, and each

depended upon the other to attend to the business, and between them it was neglected, as they
had a large amount of paper, and their books and accounts were in arrears, and as for the small
note, though it belonged to C. L. Kersey individually, he had not had his attention called to it.

But even suppose it was Ketsey's intention (which he swears it was not)to transfer these notes
and mortgage to complainant to avoid the defence of usury, yet the complainant swears that he
bought them with no suck idea or intention, but that he bought them for his own use aud pur-‘
poses, and to use the money when collected in his own business.  If this be 50, how can his
rights be prejudiced by the object Kursey might have had in making such assignment? or by
Kursey's omission to collect of' complainant his‘notes, or Kersey's neglect to set them off ngaiﬁst,
his (Krrsey’s) indebtedness to complainant? The complainant will have to pay the full amount of
his notes so given to C. L. Kersky, and he can not plead want or failure of consideration, or
other defence, and as the bona fide endorsee of such notes and mortgage, he is entitled to recover
their full amounts.

Complainant explains why he did not propose to pay Kersey his notes or to allovaEr.smr for
them in their dealings, he believed that Kersty had transferred them, and that he would have to
pay them to other parties.

‘When complainant demanded of Kersky, to sell upon the Cuanungs mortgage, had not said
notes and mortgage really belonged to complainant, Kersex would not have assigued as hig
reason for not selling, ¢ that he did not wish to sell out farmers upon a cut throat mortgage,
when corn was only bringing a shilling a bushel,” but would have told the complainant, that
said notes and mortgage belonged to him (Kersey), and that the complainant had no right ta

designate the time for him to sell upon his (Kersey's) own mortgage.

It may be enquired why, if complainant then owed Kersey these notes, did not Kruisey

demand payment, but this has been explained by Kecsey himself, who testified that at that time,
he did not know complainant owed him these notes. He supposed that the complainants' larger
notes had been transferred, and that his attention was never called to the small note of complainant
until in September, 1862. Besides it C. L. Ktrsex was then hard pressed for money, and he
was such a diligent collector as defendants represent, he would have certainly sold if said notes
and mortgage were his. There is no room for supposition that this demand was a contrivance
between Kxrsey and complainant, because they both swear to the contrary, and their testimony

is not impeached in any way.
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Kersey's great need of money, was when the Cuapmnes notes and mortgage were given in

A 8 November, 1857, and there is no proot to show that after complainant’s notes matured, that the
amount due from complainant, would have beeu particularly important to him or the firm of

10 Kersey, Warter & Co. It appears from the testimony that before then, their bank had suspended
while his brother Juris, thinks that if the Cummues debt had been paid in the fall of 1857, they

A 8 could have saved themselves from suspension.

This Court cannot hold that the complainant is not a bona fide endorsee of the CuanriNgs notes
and mortgage, except that in the opinion of the Court, both of the Kecrseys and the complainant
are unworthy of belief, and even then, there is no proof in the record, that the said notes and
mortgage were endorsed to the complainant after maturity or that he had any notice of such
usury.

Record 42 § The Court below not only allowed usury against the complainant but also decreed séz per cent.
39 interest only, on the money actually received, from the times the money was so received, to the

40 20th March, A. D., 1863, the date of the rendition of the decree, which ruling was wrong in two .
respects, even if the usury should be allowed agiinst the complainant. Because, 1st. The interest

A. 4 included in the principal of said notes and mortgage was three per cent. per month, according to
Preston Coanunes’ testimony, with the proviso in said notes that no interest should be charged

A. 15 upon the principal of such notes, if the same were paid at maturity, but if not so paid they were

to draw ten per cent. interest from "date. Now; exclude the three per cent. for usury, yet the
complainant was entitled to 10 per cent. on the principal of such notes, because the same was

agreed to be paid by their maker in case of their non-payment at maturity, which is not usury,

but a liquidated sum agreed to be paid for the non-fulfillment of the contract. Besides repeated-

Record 89 & 93 ly notes had been taken up from time to time and new notes given for the principal and interest

04 & 95 of the old notes, and for such last new notes, notes No. 8 and 4 had been given, and each time

06 & 97 when such new notes were given for the principal and interest of the old notes, the interest that

had then accrued, as well as the principal, would then draw interest.

A. 15 : Excluding usury, the complainant was entitled to a,decree for $1924,68-100. Deducting usury

and allowing complainant ten per cent. interest, he was entitled to a decree for $1 171,39-100,and

allowing usury and computing interest at six_per cent. he was entitled to a decree for $978,84-100.
If the Court will carefully examine;all the testimony, and take only the testimony in the record

not the defendant’s erroneous statement of the testimony, the Court will, I think, not fail to decree

for the complainant the full face of the notes and mortgage, deduating the $42 endorsed upon the-
\ note No. 4, which the complainant is justly entitled to recover-
MILTON T. PETERS,
Att'y for PI'¢ff in error.
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STATE OF ILLINOIS---SUPREME COURT.

THIRD GRAND DIVISION,

—~ - —

¥ 310 - APRIL TERM, A. D. 4383.

- —a o

JUSTIN II. OLDS
Errar to Baveaiu Circuit Court,

Vs,
PRESTON CUMMINGS, EI' AL )

ARGUMENT FOR DEFENDANTS IN ERROIZ,
The exceeding importance of this case to the defendants,we
trast will be deemed a sufticient exeuse for making our argu-
ment somewhat lengthy.

The money obtained by Cummings, at different times

4 sandsamounted in all to the sum of £737.05, of which $42 had been
paid ; the rate of interest was 3 par eent per month, and re-
served out of the money loaned after the manner of prepaying
interest to the time the notes sho'd become due,and at the time

of executing the notes sued on the interest at 3- per cent, per
month for one year, or 36 per cent. on the amount was added

A2 to the amount of the old notes and intcrest, and made the
amount of the notes, 3 and 4 in controversy in this suit, As
to the amount of usary,and the computation of the usurious in-
terest by the Court below, there is no evror, and can be no
controversy. Nor isthere any question as to the sufficiency
of the answer of Cummings and wife, tolet in all the defences
made by the evidence. The ansy:er charges and alledges the
usury as proved. And alledges that the notes and mortgage
were assigned if atall, after they became due. That the as-
signment was colorable merely. and not made in  good faith,
and for a valuable consideration, but done to cvade the de-
fense of usury. That Kelsey was really the beneficial owner
of the notes. That Kelsey offered the notes for sale to one
Carew after they Lecame due, and as late as 1860, that Kelsey
sent persons to Cammings to buy property, offering to credit
such property on the notes. Also by the amendment of the
answer it is alleged that the notes and mortgage were not en-
dorsed to complainant in good faith, and for & valuable con-
sideration before the maturity of the same, without knowledga



2

or notice, or means of knowledge, or intimation express or im-
plied of usury in the same.

The abstracts in this case as furnished by complainant,are
Axi2smot correct, they are not reliable ; in some instances they con-
+4 tain matter not in the record,in some instances they leave out
material matter which is in the record ; there are also instan-
ces of mistake or mis print ealcalated to mislead the Court,—
We have, thercfore, prepared some corrections pointing out
some of the objections which we make to the abstract,and call
the attention of the court to the same which ywe have caused

to be filed with this argument.

The answer alleges, an'l w: men'ain that there never was a
sale of the notes in goud failh to the complainant.

On this point the evidence comes from the parties in inter-

est, the two Kelseys anl complainant.  The conduct of these
a=ex parties is the best evidence to show what they meant and in-
tended. As between Kelsey and Olds, they never treated the

A2 transaction as a saler €, L. Kelsey do~s not pretend in his
a1 evidence that Ze sold the notes, and only had some talk with
Olds prospectively, and with a view to afuture sale ; besides

he swears he was cast when the notes became due in the fall

of 1858, and at the very time tried to sell the notes to Carew.

Julius Kelsey does not show that he made any specific con-

an tract, or fixed any price, or terms of sale, or time of credit, or

did any figuring, or did more than carry the note to Olds. (the

large note) and after talking in a general way on that and oth-

cr matters, the complainant drew up a note for $750, and
handed it to him, and he took it and came away.

It is possible that these circumstances might Dbe sufficient
to warrant the Court in finding a sale of the larger note if the
subseqnent conduct of the parties had been conformable to

" the fact of a bona fide sale. But such isnot the case.  Olds
himself did not treat the transaction as a sale—he swears in
substance that he gave his notes to Kelsey, not as notes to be

" held, or negotiated, or to be sued and collected, but merely as

ce ro a memorandum of the amount, for which he should account to
Kelsey whenever he should settle with him, and the reason

why the settlement was not made then, was, that C. L. Kel-

sey was away, had gone east, and Julius Kelsey wanted the

. business done in that way, i. e. to give his note, and thevefore

a g,+0 he did so. Hesays that Kelsey was at that time owing him,

and he took the Cummings notes, thinking they would come
in when they settled.



A0,

A. 10, 11,

3

Ee swears he has never paid any thing for the Cummings
notes. Only gave his own notes for them merely as a memo-
randum &e. That the claims which he held against Kelsey, Kel-
sey Waller & Co., which he expected to set off, have been all set-

* tled. or so nearly all settled that he cannot say that Kelsey or

his Bank company owe him any thing which they did owe at
time he received the Cummings notes. That when these
claims were settled, no sct off was made with the Cummings
notes—neither party menticned these notes, and he did not
think of them.

That no body had ever called on him for any pay on the
notes he gave. Though Kelsey and his bank Company were be-

" ing overwhelmed and driven into bankruptey for the want of

money, yet they did not eall o him for their pay, though
he had plenty of money. was doinga banking business, loan-
ing money about the time or soon after these notes of  his be-
came due; and when he hims:If during the last year was fore-

- ed through the pressure of the times to suspend and make

over his property to anassignee for the benetitof his creditors,
makes a schedule of his effeets in detail. but does nst mention
therein either of the Cummings notes—makes a schedule of
his debts, but does not mention therein either of his notes to
Kelsey, given for the Cummings notes. But he says he for-
got to mention these notesin his schedule. '

If he had been very seriously impressed with the Lelief that
he really, and in good faith had property to the amount
asked for in this case by his counsel, we think
his failing circumstances would very naturally have reminded
him of these notes.  The fact therefore that Olds and Kelsey
afterwards scttled the very debts and demands which Olds
held against Kelsey and his bank company, without any ref-
erence to the notes—without offsetting the same,or alluding to
them precludes all idea that they or cither of them regarded the
ownership of Cummings notes in Olds, or that Kelsey and his
company had, or owned any interest whatever in the Olds
notes. Counsel for complainant have laid some stress upon
the fact that none of the parties swear that there was any ex-
press agreement that the Cummings notes should be applied
on the debts due to Olds. Nor was there any agreement that

. the precedent debt which Olds had against Kelsey and his

Bank company should be the consideration of the sale of the

Cummings notes.  And yet Ulds swears that the notes he
gave to Kelsey were merely as a memorandum &e., of the
amount to be credited to Kelsey & Co., when he should settle
with them. Thus showing that %e understood by the trans-
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action that his notes to elsey were a mere nuliity.  These

4 Notes would not have been given at all. but C. L. Kelvey was

away and Julius his brother wanted the business done in that

way. The peculiarity of the arrangement was sueh that not-

#s. withstanding Olds gave his notes to Kelsey for the Cunimings

notes, yet he did not understand that his notes were to Dz

regarded as any thing more than a mere memorandum.  In a

#— conversation between Olds and John and Preston Cummings

at Olds Bank in 1859, after the notes beeamz da, Ol s there

a ¢ said that he had taken the Cummings mortgage as colluteral;

That Kelsey was to take it back on his return from the cast if

it was not then paid—that the notes had not leen paid, and

upon Cummings complaining about the usury, and wishing to

be permitted to discharge the notes by paying the money and

G per cent inferest, Olds said he wo'd see Kelsev.and wo'd do

a a rowhatever Kelsey wo'd agree to about that. We think the Court

cannot doubt for & moment on this evidence that theie never

was a sale of the notes to Olds,  And as to the Kelseys, we

A~ dnsist that they never treated the transaction as o sale. W

a ¢ find Julius Kelsey dunning John Cummings(mistaking him for

Preston) on thes: notes in the spring of 1859, long alter the

notes were due, anl neither of them ever demanding payment

of Olds on kis notes ; although the Olds notes were due ~ April

1, 1859, at a time when Olds could have paid them on demand

and at a time tco, when the Kels ws were nearly overwhelmed

for the want of money.  And the only excuse offered by these

parties witness:s why the Olds notes have not been eallectad,

or converted into cash, and why the Cammings notes were not

charged to Olds, and set off against the debts which Kelsey

and his bank company owed Olils, is that all these parties for-

got it ! Forgot all about the Cummings notes and the Olds

notes I If this be really true it is a coincidence worthy of es-
pecial remark among business men.

\

If Oldswas really paymaster fir the Cummings debt, and
had eash in thousands as he had in the fall of 1859, when he
_opened his bank, and Kelsey & Co., were pressed to almost
beggarly extremities for money and means at that time to
keep themselves from sinking into hopeless bankruptey, it
. 18 asking too much of the Court to believe that these parties
would not have thought of the Olds notes, that they would not
likely have enquired what had become of the Cummings notes;
4.5, 50 ‘pressed was Kelsey & Co., for money that Julius Kelsey
swears that if the Bank of Kelsey, Waller & Co., had got the
Cummings debt, it would have saved them from failure, The
debt was large. Olds notes alone were $1050. It wasa mat-
ter of too much importance to be forgotten, by any or either of
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these parties, even if therewere no circumstances calculated
to call their attention to these large demands. But there are
= circumstances which must have aroused them from the apa-
thy of forgetfulness. Kelsey’s bank had failed,~had suspended-
he was pressed and overwhelmed by his creditors.  Among
them was Ulds, holding demands on the banlk, and on Kelsey,
individually. Olds demands payment,—payment for what ?
The Bank account and the Kirkland note. But have we not
got your paper Mr. Qlds. to the amount of $1050 ? Did we
not sell you the Cummings notes, which gave us so much
« 13 trouble, which we tried to sell cast, and could not, which we
tried to collect before thev were due and could not, and for
which we offered to take wheat at a large advance over the
market price ? Again why does Oldsden:and payment instead

of a settlement and sct oft of paper.

He knew he gave his notes. and if they were genuine and

were to be paid in goced faith when due, (he had plenty of mon-

¥ ey then, he was in high tide of prosperity,and Kelsey was fail

ing,) why demand pavment instead of a set off. "Why not de-

mand a surrender of his own notes, and credit their amount

*~% on the bank debt and the Kirkland note.  Did he forget it ?

« 70 True Olds did not get money in that settlement with Kelsey,

but he got another note on some other party which amounts to

*7* the same thing, Again in the winter of 1860 & 1861, when

a 7 Qlds demands of Kelsey to sell the premises ofCummings onthis

very mortgage, wasnot that demand enough to rouse Mr. Kel-

“sey from his dream of forgetfulness, How did you get that

mortgage Mr. Olds. What did you pay me for it ? Have I

ever received pay for it? Not acent had Kelsey ever received

for it, not a cent had Olds ever paid. Kelsey refused to sell

c 7/ the lands ; why ?  Olds says he forgefs what his cxcuse was.

o 2 Kelsey says his excuse was, that he thought it would be an
_outrage to sell a man out on a cut throat mortgage.

++. All this these party witnesses would have the Court believe
could transpire without ever awakening a thought of the
0lds notes, or the Cummings notes. We insist that their plea

. of forgetfulness can only be accounted for on the ground that
they did not regard the Cummings notes as sold in fact. That
therefore they did not attach any value to the Olds notes, be-
a.%-cause really they were not given, or intended, to be paid. Both
o 13 of these parties,0lds and Kelsey, afterwards make assignments
and neither of them think anything about these notes, except
A1 that Kelsey in contemplation of an assignment, pretends to
have sold the $300 note of Olds, (No. 13.) to Reed his Nephew,
and agent with two other notes for $120. on one Denham all
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for the parported sum of $300.

Why was this 2 was this not evidently donz to put that note

just where he could control it, when he should bz called upon

™ finally to surrender it to Olds after the terminatisn of  this
suit 2 Indeed both of those Olds notes seem to have been

very carcfully withheld from thereach of Kelsey’s ereditors for

“ some obvious design.  Again if Kelsey had supposed the sale

to Olds of the Cammings notes was genuing,is it not a little sin-

gular that he should take the trouble a long time afterssards to

seek out a Mr. Carew of Massachusett< who held a prior moit-

gage on the same premises—and suggest to him that it

a a. & these Cummings notes had not been paid he could by pur-
/?fc‘m? 4 chasing them, and making a sale under the mortgaze speed-
7/ ily re-ncquire possession of the morteaged premises.””  kspe-

e 11 cially when Mr. Kelsey was so tender towards Mr. Cammings
as to refuse tosell cut the dddendant ¢na cnt tlocat mertgage

for the benddit of Mr. Olds, (~ce page 9Lin Record—not in the
abstract.) Again, the great dispmity Letween the sale price of

notes No 3 and 4. (the Cumuneings notes.) is a noticeable fea-
aaeFture in this case, both notes being preeisely the same, exeept
differing in amounts—dated alike.due alike and secured alike;

their relative value would appear to be cqual and alike.  And

=15 if the sale was genuine, and made in good faith would not the
consideration have been equal on these notes especially as the

sales, it any, were made at dicerent times, and more especial-
o738 1y as the larger note was owned by the firm and  the  smaller
a y note by C. L Kclsey, individually.  The larger note had been
iy _credited with $42. which left its amount $854.84, for this note.
4"0lds gave his for $750, making the discount $10£84.  For the
small note$389.04, he gives a note for $300 only, making the dis-

count on that $89.04, only $15.80 less than the whole discount

on the larger note, and making the rate of discount consider—

ably more than double the rate allowed on the larger note. There

is-no attempted explanation of this disparity.in the evidence of

these witnesses, or in the argument of counsel for complainant.

We may fairly and justly insist that as between these parties

the complainant and the Kelseys, they have never treated

the transaction asa bona fide sale of the Cummings notes to

the complainant, prior to the coneacement of this suit.

2dly. Ifthere was asale at all of the Cummings notes, it was a con-
ditional sale, which hasnever been consumated, andthe sale itself,
whatever 1t was, hus been revoked and annudled by the uct of the par-
ties themselves. This proposition is sustained by the testimony
of John Cummings, and Clds himself.

ce ¢, Olds swears that his notes were given only as a memoran-
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- dum &ec., to be surrendered when he and Kelsey should set-
A48 tle. John Cummings swears that Olds told him and his broth-
aa) : :
er that hz took the Cummings notes as collateral.de.; and that
Kelsey was to take the notes back when he returned from the
4= cast if the notes were not paid by that time  This shows that
there was no sale of the notes prior to Kelsey's returning from
the east,Dec. 4.1853,(see Record page 79, not in the abstract,)
which was after the maturity of the notes.  The last note was
not taken by Olds, until the day tefore it became due.  Olds
agalso swears that Kelsey was owing him at the time he took
these notes—he had claimsagainst Kelsey's bank  company,
and against Kelsey individually, by a note called the Kirkland
= notes, and that he expected to make o turn of the Cummings
notes, and take up his own in some wav, when he sottled the
Bank debt and the Kirkland note. Then Olds clearly under--
stood that he only held the Cummings notes as Collateral.

He and Kelsey afterwards settled the bank debt and Kirk-
anland note, an‘l indee:l settled so far as Ulds knows, all elaims:
which he hadagainst Selsey at tof tmz without any mention:
of. or reference to these notes by cither party  Now if this is
true the contract of sae has  been revoked by the act of
the partics, i. ¢. the contract would have been consummated,if
in their settlement the Olds not s had been surrendered and
7 the amount thereof eredited to Kelsey on his  indebtedness to
Olds. This not having been done. the contract of sale never
was consummated. The title anl vight in the Cummings notes
never passed to Olds, and the debts from Kelseyto Olds being
paid and scttled without any appropriation of the Olds notes,
then the contract. whatever it was, became’ wholly revoked.
And Olds thereafter was simply a trusice or holder of the
Cummings notes for the use of the owner C. L. Kelsey, and the
firm of Kelsey Waller & Co, and C. L. Kelsey and Kelsey Wal-
ler & Co., simply hold Olds notes on a contract which was
never consumated, and which as between the parties las
been wholly revoked. Wherefore the consideration of the same
if any existed.has wholly failed. If the precedent debt due to
Ulds from Kelsey or his bank company, was the consideration
of the sale of the Cummings notes to Olds, then there never
was any consideration for the Olds notes to Kelsey—und when
Kelsey and his Bank company paid and scttled their prece-
dent debt. to Olds, and Olds received the same, then the con-
sideration of the sale of the Cumings notes was discharged,
and the contract revoked by this act of the parties.

8d. The sale of the Cummings notes, if there was a stle, was not made
in good, faith, and for a valuable consideration, but wus colorable
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merely. The evidence before alluded to under the other heads
is here invoked without again repeating it to sustain this prop-
osition. We allude to a few pvintsonly.

Charles L. Kelsey swears that the object in selling Cum-
ings notes was to raise money more readily than could be done
on those notes by proceeding against Cummings.  This evi-
dence of course will be interpreted by the conduct of the par-
ties. 1f his object was to raise money, why did he not do it.
Why did the Kelseys still continue to follow up Cummings,
dunning him for the money, after they sold his notes.  Why
did they not call on Olds for the money. orsell his paper for
cash. Any body would have cashed ( Ids notes at that time.
Olds himself wonld done it. if he had heen asked, 7 it had been
really in good fuith intended he should pay his notes.  Why did
the Kelseys lock up the Olds notes and forget so soon even the
very object for which they say they sokl the Cummings notes.
Here seems a very lame spot in their case. Their excuse for
not calling upon Olds for the money,is so barren as to amount
to an imposition upon the credulity of the Court,and is inopen
conflict with the whole tenor of their acts at the time and since.

They ask the Court to belicve that Julius Kclsey was dunning Cuam-
mings on his notes before they becama due, and of course before they wero
gold. The notes were due in Noy. 1858 ; the dunning was in cold weath-
er, early in the Spring of 1859 ; the witness. Juhn Cuinmings, was wearing-
his brother’s buffalo overcoat. So he cawmot well b2 mistaken as ¢ty the
weather, and as to the year. Ile says it wasin 1859. Complainants Ceun-
scl insists that it must have been in 1838 ; almast imnmediately atter the
notes were given and before they were due. This we deo n a far fetched con-
clusion, not at all compatible with the business relations of tha parties, nor
with any of the evidence in the case, except, perhaps the testimony of one of
the Kelseys. We admit, that by extracting anl grouping togethor particu-
lar parts of the teatimony of thescinterested witnesses, and that of Olls ospa-
cially, a case might be mado out either way, that there was or that there was
not a bona fide sale of the Cumminzs’ notes to Olds. But taking the ovi-
dence as awhole,considering the interest of the witnesses (John Cammings bes
ing the orly one free from interest), giving & proper interpretation to the
language used by Olds, that he gave Ii's notes merely as a msmorandum &o.,
his declaration to Cuinmings about holding his notes as collateral &e, the
most that can be claimed for the complainant is, 1st, that Olds’ notos wero

not to betreated agan indebtedness;(none of the parties treated them as such),
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that théy formed no part of the consideration of the sale of the Cummings’
notes, 2ndly, that the precedent debt of Kelsey and his bank company -was
the only consideration of the sale, that the Cummings’ notes were held by
Olds only as collateral sccurity for that indebtness, and to that extent only
was Olds an equitable assignee of the Cuminings’ notes, and that the moment
a settlement was had of this indebtedness to Olds, and Keclsey paid and dis-
charged that indebtness, then Kelsey's o vnership, both legal and equitable,
in the Cummings’ notes was revived, and Olds’ intereat, it he had any, “was
wholly extinguished and  satisfied.

The Court cannot hesitate for a-moment in~ deciding that the rclation "of
vendor and vendee 2 goodjfaith never cxisted uebween Olds and Kelsey
beyond a mere equitable assignment to the extent and for the purpose, per-
haps, of paying Oids, his bank debt and the Kirkland noe: and that upon
the discharge of that indeltcdness, Olds’) intcrest in tlie Cummings’ notes
ceased.

Every leading feature and cirenmstance in the ease, is opposed to the idea

that the parties, Olds and the Kelseys, ever teeated or regarded the Olds’

Resssosenotes of any validity whatever. The solemn acts of these parties, in their

a .3
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buainess relations with each other,and in theirdeliberate doed of assignments,

“ignore the idea of there being any ownership of the Cummings’ notes’ in

Olds, at least since the discharge of the bank debt and the Kirkland note.—
Their very plea of forgetfulness as to those notes, considering the large sum
of money they contain, is of itself convincing proof that they never attachod
any value to the Olds’ notes, and that as between themseives they regarded
the sale ot the Cummings’ notes as amere nullity. Itis insisted by counsel
for complainant, that there was no foundation in the defendants’ answers for
the admission of testimony to establish the fact that the Cummings’ notes
were only held as collateral security. The answer of Cummings alleges that
Kelsey was really the beneficial owner of the notes, that the assignment of
them to Olds was merely colorable and not made in good faith for value, &ec,
before the maturity, and without knowledge or notice of usury. If tho notes
were held by Olds as collateral, and the purposes for which he held thiem
have been [answered then the answer is true, that Kolsey 4a the beneficial
owner of the notes. Plaintiff's counsel insists that ten per cent should have
been allowed on the money ; the ten per cent is only allowed where the con-
tract of the parties so provides—here the contract being usurions is set aside

aud the interest allowed by law, 6 per cent, is substituted ; again counsel
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complains that intcrest on interest during intervals when notes wero rencwed
should have been allowed, 1he fuct is, all the notes were usurious, and the
court conld do no otherwise than set them all aside, and allow € per cent on
each sum of money from the time it was advanced.

This case is essentially ono of Fic:.the secretsof itare all resting with the par-
ties in interest, .he two Kelseys and the compliinants The light which we
have borroewd from them has been effulgent or dim, as their motives or their
interests dictated or theit recollection served them. I there is any partiality
in the testimony it is on their side. IHow much has been concealed and what
shading ana coloring has been given to their eyidence is for tho court to
judge from a careful snrvey of the whole caze.  The amouat in controversy
is about a thousand dollurs. The de‘endant Cunminugs is a poor man, and to
him the casc is of vast importance —the money he reccived all told was only
$727,05, of this he has puid $£2, leaving a balance of $593.05. The notes
sucd on with interest according to their tenor and effect i cluding the for-
feiture of ten per cent for not being paid at maturity amounts to over $1,900.
This small sum in the beginning, hasindeed swollen to gigantic proportionsy.
wherein the ingcrest account alone amcunts to sometling over §12J0, or near-
ly double the prircipal, and altogether making asum of ahout three times
the original amount. If there ever wasa case which called for judicial in-
dignation, or a.case which invoked judicial scrutiny this in one. Ih the
court below where the opportunity was offered to sos as woll as hear the wit-
nosses, the watchful eye of the court was better cnabled to penctrate the dis-
guise which these partisan witnesses have so artfally thrown ever the cass.
The mock and affected sympathy of Kelsey for the defendant, his pretended
refusal to sell out the defendent on a cut-throat mortzaze while he was at
tho samo time secretly striving to persuade Carew to purchas this same
mortgage debt for the purpose of more speedily ejecting tho defendant
from his preniscs, was a holiow pretext to feign collision with Cummings
against Olds. It w s the plot of an intrigier, atter the style of Richard the ILL.
the beast who plotted the untimely death of his brother Clavence. If our
modern Shylocks, by subtle craft or by hollow pretexts, cin evade the wise
and stern provisions of the laws of usury to the ruin of honest men, if they
«can be allowed to practice in the very face of the courts such a system of gi-
gantic swindling as was done in this case, then indead may we say tho geni-

us of the law has been outwitted aud the law itself fails of its purpose, Olds
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end the Kelseys were bankers. When Kelscy failed Olds succeeded to his place
A1% in busiress. Kelsey had been in the habit of putting off usurions notes to
A.13. Olds—he adinits that he had. let him have thousands of dollars’ worth of usu-
4 g riousnotes. Olds knew that Kelsey was in the habit of taking usury. Thé con-
clusion is almost irresistable that the complicity between Olds and Kelsey
wassuch thatthey mutually understood and intended the transter of the Cumn-
mings’ notes to be for no other purpose than to eyade and avoid the defense

of usury. We think the decree of the court below is right and should be

affirmed-
KENDALL & IDE
for Defendants
CGUMMINGS & B{IOE. y
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SUPREME COURT OF THE STATE OF ILL’S,
31 GRAND DIVISION,
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Qoril %SSA-_“mmmy @, I, 1S63.

JUSTIN H. OLDS,

Vs,
PRESTON CUMMINGS,
CYNTHA CUMMINGS,
CHARLES L. KELSEY axp
SAMUEL D. RICE,

Error o Briear Corsry Cmeurr Covnr.

=

ABSTRACT.
pagel  On the 25th Feb'y, A. »., 1862, the plaintift' in error filed in the Circuit Cowrt of Burean Coun-
ty, Ill., a bill in Chancery against the defendants in error, stating in substance, that on the 21st
November, A. p., 1857, at Princeton, IlI., in said County, Presrox Cuanyes executed to the or-
2 der of Cuarres L. Kecsey, two certain promissory notes of said date of Nov. 21st, 1857, both

payable on the 21st November, . ., 1858, with interest at ten per cent., but if paid when due
no interest to be charged ; one note calling for Three ITundred and Eighty-nine 04-100 Dollars,
the other for Eight Hundred and Ninety-six 84-100 Dollars, both payable at the bank of Krrsey,
Warter & Co.

That both of said noves were endorsed by the payee, Cuarres L. Keusey, to the plaintiff in
error, before maturity. That no part ot said notes had ever been paid except that .on the 23d
Teby, a. v., 1858, $42,00 was endorsed upon the larger note.

That to secure the payment of said notes said Presrox Coaniixes, with his wite, Cyxtaa Con-
MINGS, on the same day upon which said notes were executed, to-wit ; on the 21st November, .
n., 1857, exccuted to the said Kersey a mortgage with a power of sale, a copy of which is filed
with the bill and marked exhibit A, which said mortgage had also been assigned by said Kersey
to the plaintiffin error. That the whole amount of said notes, excepting said $42,00, was due
to the complainant, upon the security of the mortgaged premises described as the East half of
the Southeast quarter of Section 32, in Township 18 North of Range 10, East, and the East half
of the Northeast quarter and Southeast quarter of Section 3, in Township 17 North of Range 10
East, in said County and State. That said Cranuses had neglected and refused to pay said notes
or any part thereof. That the complainant had repeatedly requested said Kecsey to advertise

3 and sell said premises, under the said mortgage, {0 make the balance due upon ;aid notes and
mortgage, which said Kersex had always declined to do, and still declined to do. That on the
1t January, A. p., 1862, at said County the complainant particularly so demanded of the said
Krrsey, but he absolutely refused to sell, as is provided in said mortgage deed, upon default in

4 payment of the said promissory notes, and that he still so declines. That by the terms of such
mortgage deed the power to sell is conferred on Kersey alone or his representatives or attorney.

"That Coxnxes had no property out of which said notes could be collected, except said lands.—
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That Sasu. D. Ride-claims some interest ina portion of said premises, but his interest was sub-

ject to complainant’s said mortgage. Process was asked against all of said defendants, and their

answers required to be under oath. That upon final hearing the said CumiNegs should be adjud-

ged to pay the amount found to be due the complainant in a short day, and that if be failed to

make such payment, that the Master in Chancery should proceel to advertise and sell under said
5 wortgage and perform whatever else was required of said Krrsey by the terms of such mlortgage

decd.

The mortgage is in the usual form, and is correctly described in complainant’s bill and the same
is set out in full on pages 5, 6, 7, 8, and 9 of the record. The mortgage stating that there is a
previous encumbrance upon the same premises to Carew & Dwicur, of Six Thousand Dollars.

10  Process was issued and duly served upon all of said defendants.

14  Cuanxes and Wite, and S. D. Rice filed their answers to said bill, at the March Term, A. .,
1862, of said Circuit Court, to which the process was returnable.

Cuxnixes and Wife admitted the execution of the notes and mortgage described in the com-

15 plainant’s bill, as therein alleged, and interposed the defense of usury. They set out a history of
the business transactions with C. L. KrLsey, the payee of said notes, showing the amounts of
monies received from him at various times, and the rates of interest paid or agreed to be paid,
claiming the consideration of said notes and mortgage to be only $737,05, money actually re-
ceived. That the remainder was for interest, which they clain: to be usurious.

18  They turther say that they are informed, and believe the fact to be, that the notes and mort-
gage mentioned i cowplainant’s bill were assigned (it at all) to the complainant long nftf:r said

19 notes and mprtgage became due, and that they were further informed and believed that said as-
signment (if any)is merely colorable and not made bona fide for a valuable consideration, but
only to prevent them from interposing the defense of usury ; that Kersey was really the benefi-
cial owner of said notes and” mortgage, and that complainant is only his instrument to ward oft
and defeat the plea of usury to said securities.

That they arve informed, and belicve the fact to be, that said Kersey held said notes and mort-
gage long after they were due, and oftered to assign them to Joserun Carew, of South Hadley
Falls, Mass., long after they were due, and that in the winter or spring of 1860, said Kersgy then
being the owner of said notes, sent one or more persons to purchase property of said Presrox

20 Cuannxes, offering to credit snid notes with the amount of the property. They also claim a
homestead in said premises, and that said premises should be sold subject to redemption.

21  Rice answers that he has no knowledge about tne execution of the notes and mortgage des-
cribed in complainant’s bill, but believes that they were executed by Cusmings. He believes they

22 are usurious as stated in CuyyiNGs’ answers, and believes they were assigned (if at all) after their
maturity, and that the same was only colorable, and to avoid the plea of usury.

He further says that on the 12th September, A. p., 1859, or thereabouts, he purchased of Pres-
10N Cuannes the East half of the Northeast quarter and the East half of the Southeast quarter
of Section 8, in Township 17, North of Range 10, East, being a parcel of said mortgsiged premi_
ses, and entered into the possession of the same, and has resided on the same ever since. That
at the time of such purchase it was agreed between him and Cuanmxgs that he, Cusnas, would

ai his own costs and charges, remove said encumbrance to Kersey, and Cuanmes exeouted to

him a warranty deed as against KeLsey's mortgage, and it was agreed between Comvmes and



3

him that he, Rick, should assume and pay off $2400, part of a certain mortgage before then
23 given by said CosnNegs to Carew & Dwicnr, for 86,000, covering the premises so bought by
him, Rice, and certain other lands. That he had purchased said premises at $5,200, $2400 of
which was deducted out of the price, on account of that amount assumed of the CAREw & Dwicar
mortgage, the balance of which was paid by, One Thousand Dollars in Iowa land and $1000 in
money, and that he, Rick, was now owing said Cuanines two notes of $400 each, on which with
interest to April 1, 1862, amounted to $960. That he, Rics, had made great improvementg on
said land, and ought to be allowed to keep and have said lands exempt from the mortgage, men-
tioned in said bill, according to his said agreement with Cuyings. He insists that he ought to
be allowed to pay his indebtedness due said Cunuxas, towards the satisfaction of said Kersey's
mortgage, and thereupon to have his lands released from said mortgage.
24 Complainant filed General Replications to all of said answers in due time, and at the same term
25 of the Circuit Court.
26 At the same term of the said Circuit Court said Rice obtained leave and filed his cross bill
against the complainant, his co-defendants and Joserm CarEw & DwicHT, setting up the same
31 &32 facts and praying for like relief as in his answer, and stating that the complainant had assented
to his payng his indebtedness to Cuanines on the Kersey mortgage, and upon his so doing to
release the premises which he had purchased and looking to the balance of the mortgaged prem-
ises for the remainder of his, comp]ninautfs, money, due upon the KELsey notes and n’xottgage,
33 and that such is in accordance with his agreement with Cuynnnes.  He prays for a decree to be
entered in his behalf, corresponding to his said statement, authorizing him to pay over his in-
debtedness to Cuxnnes towards the satistaction of the complainant’s said notes and mortgages,
34 and that upon such payment that his lands be released from the said encumbrance of the com-
plainant’s.
At the July Term, a. p.; 1862, the defendant, Presrox Cuanuxes, obtained leave to examine
Justiy I1. Orps and Cnanves L. Kecsey as witnesses on his behalf herein. He also obtained
35 leave to amend his answer herein, which he amended by charging that he was informed and
believed that said notes and mortgage were not endorsed to the complainant in good faith and
86 for a valuable consideration before the maturity of the same, without knowledge or notice, or
means of knowledge, or intimation expressed or implied, of usury in the same. He also claims a
payment of $18 in addition to that endorsed upon said notes, which $18 was a; payment on either
said notes or other notes, for which they had been given.
No answers were filed to the cross bill. No rule was taken for any answer.
87 At the March Term, A. p., 1863, of said Circuit Court, the cause was submitted to said Court
for hearing.
88  The Court ordered the Master to state the amount of the original loans, the dates, and interest
thereon at six per cent. to the present day, and also the amount of the said notes sued upon in
this cause, with interest thereon, up to this day according to the terms thereof.

40 The said Master reported to the Court that the total amount of money received by said Cum-

M®NGS Was $737 05
Interest on same at six per cent., 3 $267 86
From which deduct payment of Feb. 23, 1858, 42 00 225 86

Total due according to this computation, : $962 91
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That the amount due complainant if allowed the face of his notes and mortgage,
after deducting the credit of $42,00 is $1924 68
Trom which deduct the above computation, 962 91
Leaves amount of alleged usury disallowed, $961 77

and is so much less than the face of complainant’s notes and mortgage with the credit of $42,00
endorsed upon one of said notes.
41 At said March Term, a. v., 1863, said cause came in for hearing upon the bill, answers, repli-
catious, evidence and exhibits, referred to in complainant’s bill.
The complainant introduced, without objection, the mortgage and notes described in the com-
plainant’s bill. The notes were the same as those set out in the bill, and the mortgage agreed

with the exhibit A, after which the testimony in support of the bill and answers was introduced,

42 as set out in the paper marked B, which is certified by the Court as being correct, and which was

all the testimony given in the case.
The paper marked B, containing all the testimony, is in substance as tollows :—
47 (“B”) Notes and mortgage introduced by complninanﬁ and complainant then rested his case.
DEFENDANTS’ TESTIMONY—PRESTON CUMMINGS SWORN.

There is in the 1st note I gave No. 1 ($239,60) that was given for another note of about $203,00

was given by AxrtnoNy Porrer and Joux Cuanuxes to C. L. Kersey. Three per cent. per

month interest was put into the note for $239,60. When that note No. 1 became due I took

up note number one and gave note number two for $269,36 dated May 15, 1857, due Sept. 15,

1857. There was three per cent. per month interest in that note also, computed on the amount

of note No. 1; note No. 2 was l;lkcn up and the small note mentioned in the Mortgage was given

for it (No. 3).. 3 per cent. per month on No. 2 was figured up and the note No. 3 given for the

amount. Note No. 4 was given for Notes Nos. 5 to 11 inclusive which last named notes were

given for money I borrowed, A52re=cemmmmss, of C. L. Krisey. Note No. 11 was given

for money I borrowed ot Krsey. The interest at 3 per cent. per month was deducted from the

$100, the face of the note, and I received about $94,00 for it. All the notes from 5 to 11 inclusive

were discounted in the same way except that at one time I renewed some of the notes and I

think I paid him $18,00 interest on them. Note No. 7 was given when I took up note 11.

i The same rate of interest was computed. I think I received $88,00 with it. I paid No. 7 by

giving 2 new notes at that time. I think I gave notes Nos. 5 and 6 for note No. 7 when I took

it up ; the same rate of interest was deducted from the amount putin the notes. I received
$82,00 in money when I gave notes Nos. 5 & 6, $18,00 was deducted out of the amount for

which the notes called. Note No. 10 was given for money I received. The same rate of inter-

est was deducted from the amount of the note. I received $176,00 for it. Note No. 8 was
given to take up note No. 5, and the interest at the same rate was computed and added into thge
amount of the note making it $218,00.

Note No. 9 was given for money. I received $94,00, interest at the same rate deducted from
it. ' When I gave note No. 4, they reckoned the interest on the notes at that time held by Ker, _
sey and not taken up, from the time they were due until the date of Note No. 4, interest reck-
oned at 8 per cent. per month.

And the amount of those notes and the interest \were added together, and one year’s interest

at the rate of 3 per cent. per month was added to that, and the amount was the same as note
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49 No. 4. Taking the aimount of the note of my brother's which T assamed, $787,05, as so much
money at the time Lso assumed the payment of it. T think I received in all about $737,05, within
a few cents of it. That was the whole amount T received for the two notes in the Mortzage, and
the amount for which these notes exceeded that sum was interest.
JOHN CUMMINGS' TESTIMONY.

I know complamant and C. L. Kersey. I was present when these notes were given. It was then
talked that the interest was to be 3 per cent. per month. I never saw these notes before. [
dow’t know who owns them except by the questions I was asked here. About a year after the
February or March after these notes were due, 1 think it was in Febrnary or March, . p., 1859,
1 met Jurius Kevsey here in Princeton.  He wanted to koow if T was not going to do something
for CuarLig, his brother, that spring. Said he was mighty hard up, and wished I would do
something for him. I asked him, what do youmean? Why, he said, on that mortgage. I told

50 him he was mistaken in the man. He looked at me and said he guessed he was, that I had on
my brother’s overcoat. I had on my brother's fur overcoat at the time. e wished me to tell
my brother that he wanted him to try and do something for Cuarcie in the spring, that he was
bard up. 7 cannot say what time this was, but it was after this fime that my brother and I was
in complainant’s banking house. My brother told Orps there that he thought he ought not to
pay the full face of the mortgage and 3 per cent.. that he was willing to pay the money he had,
and six per cent.  Complainant veplied that he knew nothing about usury in the mortgage, that
he had taken the mortgage of Kersky as security. that was not exactly the word but the meaning.

I think he said he had taken it as collateral. That Keisey was to take it back, that Kersey was

going east to raise money, and when he returned, he was to take it back, if it had not been paid.
51 'That the notes had not been paid by any of the parties.  That Kersey had not made the raise of
money as he had expected. My brother told Orns that he thought he had not ought to pay the
whole amount of the usury.  Complainant said that he was willing to do whatever Krrsey would
consent to do. That he would see Kersey, but did not think he would accept ot six per cent.
Jurws was engaged about Keusey, Wartke & Co's bank when these notes were given. He
thinks that Jowws told him that Cuariey was out to his favm on Green River at that time.—
CHarLeY Kersey went. East somewhere about that time, that is, when he had said conversation
with Jruws Keusey.  Can’t tell exactly when it was, whether before or after.  This conversation
52 was in cold weather, along about the spring ot“1859. I had on my brother’s buffalo overcoat.—
I am sure it was in 1859. The conversation with OLps was atter the conversation with JurLies
CROSS-EXAMINATION, v
I know of no circumstance that happened on that day, or just betore or after, to fix the date of
said conversation with Juris Kersey. It was a while before we put in wheat which is as near
as I can recollect. T can’t say whether [ came to town alone on that day or not, I think I was
alone ~ The only means I have of fixing the date of that conversation are thatit was cold weather
and I had on my brother’s overcoat. My recollection of dates is good when I have to remember
but when anything happens as that did, I would not be so apt to remember, unless something
53 happened to fix it. In that conversation complainant told my brother, I guess, that he got the
notes of' Krisey befora he went East. When I got home from Princeton T told my brother of

this conversation which I had with Juvrus Kersey.

Jouws Kewsey sworn and testified for the defence. These Notes (the Cumming's notes). The
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small note (No. 3) was endorsed to Compl't on the 20th of November, A. v., 1858. The large
note (No. 4) was endorsed before it was sold to Compl’'t, which was on the 13th of November,
A. D., 1858. I delivered said note, No. 4, to Compl't on said 13th Nov., 1858. T delivered to
Compl't the note No. 3 on the 20th Nov., 1858, to the best of my knowledge and beliet. The
consideration which I received for them fixes the exact dates. I received for the large note, No.
54 4, $750,00 payable April 1st ensuing. For the small note I received a note which called for
£300,00 payable April 1st, 1859. These notes were paid by Complt’s notes, $750,00 for the
large note and $300,00 for the small note. T have these notes of Compl't, here they are—wit-
ness exhibiting them. They were delivered to mwe by Compl't at the time they bear date, ($750,-
00 note bears date Nov. 13th, 1858, $300,00 note bears date Nov. 20th, 1838, as see page 97 of
the record, and are marked No. 12 and 13 respectively), at the dates I received notes 12 and 13
respectively from complainant, I passed over to him notes No.3 and 4. I made the negotiations
for the sale of these notes, at the time I sold the complamant the large note No. 4, I sold him
other notes which I have not seen since. At the time I sold him the small note No. 3, I sold
him no other note. I can’t say where my brother Cuarris was when I made these transfers. T
had his authority to make such transfers. To my knowledge my brother has had no interest in
55 notes No. 3 and 4 since said transfer. I have had several conversations with Jorny Cuunes.—
I remember that T ran foul of him and had a conversation with him. I think such conversation
was soon after the mortgage was given by his brother, but do not recollect distinetly. I have no
recoilection of the time of dunning Joux or Prestox Cuamixgs for these notes. I remember
that I did so dun him once at some time. At the time that Prestox Cyuxes gave said mort-
aage, we, Cuanees L. Kersey and Kersey, Warter & Co. were very much pressed for money.
Prestox Cuainas had then considerable wheat on hand, which C. L. Keisex proposed should
be sold to raise the money which he owed (. L. Kersey and Kersey, Warnter & Co., and he
offered said CuayiNas one-seventh more than the market price, to induce Cuanunes to sell and
realize the money to pay oft his said indebtedness. I think C. L. Kersty offered said Cumnnes
57 cents _per bushel for the wheat. Whatever I said to Jonx Cuanuses (it any thing) I intended
it for Prestox Cusniings. It was the agreement of Presron CusniiNgs before said mortgage was
given, that as he, Presroxn Cuanunes, did not want to sacrifice his grain, he would rather
mortgage his farm for one year, and it in the mean time, he could realize any money on grain or
by collections or otherwise, to suit his, CuanNes’, views, it was to be applied in payment of this

56 indebtedness. It was a short time after this agreement and the mortgage had been given, that

X ran afoul with the overcoat with Joux Cuanmings in it. My recollection is that this was shortly
after the mortgage was given, but my recollection is not positive and distinet, I think it was
during the winter following the giving of the mortgage. My brother went east in 1858 and 1859
both. In February or March, 1858, and in August and October, 1858, and in April, 1859, at the
57 time I transferred the notes to complainant, there was nothing intimated about them containing
usury.
CROSS EXAMINATION.
Before Cnarres L. Krisex went east in 1858, he endorsed the large note with a number of
others, and told me to sell it if I could, Cuarces did not take these notes with him, when he
went east in the fall of 1858. The notes were here, at the time he so went east, and until I

delivered them to the complainant they were here in my possession, when my brother went
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east in the fall of' 1858, my brother suggested to me, to sell the r;otes, and I acted upon his sug-
gestion, not only to sell these but a good many others. We were very deeply in business at that
time. He told me to sell certain notes to complainant, or that he thought that Complainant
would buy them, he mentioned the Cunyungs notes and the CuarLey LEE notes, all these notes
were in my brother’s name. The firm of Kersey, WaLLer & Co. had an interest in the large
Cummines note (No. 4), but have none now. They now have an interest in the big note given
by Orbs (No. 12); complainant has paid nothing on notes No. 12 and 13. I don’t know that he
has ever been called on for payment. I can’t answer as to C. L. Kersey's habits. I know he
has called on some pretty soon. I do not know that it was the intention to never call upon
complainant to pay his notes, my impression and belief is to the contrary. At the time I sold
notes No. 3 and 4, I think there was something said about the mortgage security, my impression
is, that T delivered the mortgage with the big note. I was about one-half or three fourths of
an hour with complainans, at the time I sold him the large note, I think it was about one hour
that I was at his house. He gave me the large note (No. 12) at the time I sold him note No.
4.—I went to complainant’s house and took with me note No. 4 and some other notes.

I told complainant I had some notes which I wanted to sell him, I think T told him that my
brother had requested me to offer these notes for sale to him, there was not a great deal said.
Crmplainant took the notes, looked at them, thought the matter over, and I think we talked
about the nature of the securities, about the mortgage given to secure the note, I can't recollect
the preeise conversation. It was four or five years ago. I think we had some conversation of
the kind of property, on which the.note was secured. I think complainant figured some on the
note. I[don't remember that I figured on it any. There was little said al.out the note while I
was there.  We talked about vario.s things.  Complainant drew the note tor 3750,00 (No. 2),
and delivered it to me for the large Cowntias uote.  Atter finishing iy other business [ with-
drew. I sold complainant two other notes at that same time. I think he gave me his own note
for the two. Lk notes at the same time. This is all of the conversation that I now recollect.
1 had not any conversation about the notes with the complainant before then. »

I was at complainant’s house probably nearer one hour, than a half. Complainant did not to
my knowledge examine the title of the mortgaged lands. I don’t recollect the exact words com-
plainant used about the mortgage. I think he asked me what the security was. If I had the
mortgage with me—I showed it to him. If Idid not have it with me, I stated to him the nature

of the security. I don’t now remember whether I had it with me at complainant’s or not, 1

can’t recollect what was said about the matter. I can’t say positively, but my\impression is that

I had the mortgage with me at complainant’s house. I have stated all the conversation that oc-
curred which I now remember. . My impression is that we had some conversation as to what
complainant would give for the notes, and what the notes were worth, and that complainant
offered to give, ard we agreed on, $750,00 as the price of the big Cumes note, which was
about $100 off, as there was an endorsement on that note of $40,00. I suppose my leading
idea in the disposal of the CuaniNgs notes was to carry out my brother's wishes. I think the
complainant had no idea of, and did not suppose there was any usury in the said notes. My
recollection is, that, at the time the complainant settled upon $750,00 for the large note, I
thought it was not enough, but complainant thought it was. I should suppose °the complainant

was perfectly good when his notes, No. 12 and 13 were taken. Report says that within the last
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year he h_as failed. My brother has also made an assignment within the last year. I have no
doubt but what he, C. L. Kersky, needed and was pressed for money since April, 1859, up to the
time he made his assignment. I should think' that part of the time, since the complainant gave
the big note and while he was in the banking business, he handled considerable funds. I
know but little about his business, only from hearsay. I know of no reason wh y the complain-
ant could not or would not have paid note No. 12 since it became due in April, 1859. I know of
no special reason why the note was not presented for payment. I do not know that payment of
the note was not demanded. T speak only for myself. I did not demand it. I can’t swear that
it was the complainant’s bona fide intention to pay note No. 12 when it became due. It was my
expectation when I sold the large CuaviNgs note for complainant’s note No. 12, that he should
realize the money from complainant on his note sometime in this life. I can’t recollect so dis-
tinctly in regard to the small note, No. 13, but my recollection is that I sold it to complainant in
the office, but I won’t bevpositive, in our office, in the bank, but I won’t be positive as to that.—
The complainant came in or I called him in there and I mentioned the other note, No. 3 that
was secured by the same mortgage. I sold that note to him on the 20th November according to
the date of the note No. 13, which he gave me for it. It was an oversight that both notes were ’
not sold at the same time. I told complainant that I thought both notes secured by the mort-
gage should go together. He took the note No. 3, and gave me the $300,00 note for it, (No. 13).
I think the complainant fixed the price ot the small note but am not positive. 1 can't say what I
asked Complainant for the small note, or whether I fixed any price. My recollection is very
indistinet about the conversation that took place on the sale of the small note, but I know that I
did sell it. The sale of the small note was an after matter. I suppose that Mr. Kersey has had
possession of’ this note No. 13 most of the time. I do not know who owns the note. I suppose it
belongs to his assignees. I got it from Mr. Reep. Ile handed it to me. I don’t know to
whom it belongs now. I know I don’t own it. Mr. Reep is a nephew of C. L. Kersey and is
his agent and acts for him and has been in his employ. Rerp has access to C. L. Kersex's
papers and gave it to me. He got it at C. L. Kersex's house. Most of the time the $750,00 note
has been with the assets of Kersey, WaLLER & Co.  All the members of the firm have access to,
the papers of the firm. The firm is composed of C. L. Keisey, F. W. Warrer, and myself.
Complainant did business in 1859 at his own house. Mr. Orps commenced banking a short time
before the stump tail burst. About the time I sold the notes to the complainant, we were nego_

tiating large amounts of paper, sometimes 12 or 15,000 dollars per week, for the times were

tight and we were trying to sustain our credit and could have done so, had these notes of Cux-
MING’s been paid, but Cuanixgs was not prepared to pay, and we did not want to push him and
50 took the course we did. DMost of the notes which we negotiated were sold in the east. Some
contained usury, some not. Some of the notes were given on land trades. _About the time this
mortgage was given we were most pressed for money.

TESTIMONY OF J. H. OLDS, THE COMPLAINANT, ON THE PART OF TIE DEFENDANTS.

Notes No. 3 and 4 were delivered to me a few days before they were due, about Nov. 1858.—
They were indorsed to :::e at the time of delivery. I made arrangements with C. L. Keisey to
purchase these notes of him some three or four weeks before I received them of him.  Juuws
Krrsey delivered me the notes, and I executed my notes to C. L. Krrsiy in consideration of them.

I don’t recollect the amount of the consideration but it was something less than the mmount of
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the notes which I receivéd. I bargained with C. L. Kersey for the Cumvings’ notes. I doo't
recollect how much they were discounted. I think it was about 10 per cent. I don’t remember
anything particular about it. I received some other notes of C. L. KrLsey at the same time. I
recollect of his proposing to sell me notes No. 3 and 4, and my agreeing to take them, I think it
occurred in his office. It was somewhere here in town. I don’t recollect row the reason I did‘
i, ot take them at the time of the bargain. I think I saw the notes at the time I made the bargain.
I think the terms upon which I should take them was agreed upon. I am very certain it was,
but I don’t recollect very distinetly about it. I did not know that there was any usury in the
notes, and had no reason to suspect it, other than they were Krrsky’s notes. I have heard it
said, so reported, that he took usury.

66 I ain’t certain that I had any other note at that time. I have had a number of notes of C. L.

Kersey. Ihave some yet besides notes No. 3 and 4. I knew he wasin the habit of taking
usury. I dow’t recollect of what I thought of it then. I knew, and I suppose it was generally
known, that C. L. Kersey took usury, as did many others at that time. I might ot thought .of
it at the time I took these notes. I don’t recollect whether I thought that notes No. 3 and 4
were sold by him to evade the defense of usury or not. I may have thought so. I think I did
not enquire of him whether there was any usury in the notes. I did not think it necessary to
make such enquiry as the notes were not yet due, and consequently I don’t think I did make
such enquiry. I don’t know that any notes that I ever received from C. L. Krisey were assignud
for the purpose of evading usury. It the Cuanuxes’ notes were past due, 1 should have thought
it necessary to make some such enquiry about usury being contained in them, but as they were
not due I did not.

67 I dow’t think I did examine the 1nortgage at the time I bought the notes. I do not recollect
of seeing the mortgage at that time. I kaew the lands and how the title stood. I knew there
was a mortgage on the lands for the purchase money. What was said about the security ot' the
notes was barely that they were secured by mortgage with power of sale. I knew the form of
Mr. Kersey’s mortgages, and from that knew about what was the natare of the security.

: I have not paid any money or property for notes No. 8 and 4. I don’t know that my buying
them was any accommodation to C. L. Iuisey, he was owing me considerable at that time, and
I did not know but that I might make some turn somehow. I don't recollect how much money
that I had loaned him. I don’t think he owed me enough to cover these notes. I should think
his indebtedness to me was more than $500,00, somewhere between $300 and $2,000. I have
only a very general idea of it, now, and could not have told then without making a computation,

which I think I did not do.

68  When I took the notes No. 3 and 4 nothing was said about their being applied on C. L. Krw-
sev’s indebtedness to me. I think when I gave my notes for them, that there was nothing said
about making such application. I bought of him the Lz notes about the same time. T think
note No. 12 was one of the notes which I so gave. I think it was given at the time of its date.
It was about that time. I should think No. 13 was one of the notes I so gave. I don't recol-
lect why two notes were given, my recollection was that there were two notes given by me bear-
ing the same date. I see now that they do not, but such was my recollection. The note No.
12, I think, was given at my house. T think it was the consideration of the note No. 4. I could

not state the rate of discount. T can’t state whether there was any special rate of discount or not
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69 or whether it was just lumped off. I think it was just lumped off. I expected to realize the ben-
efit arising from the CuaniNes’ notes to myself, I certainly expected to. I expected if I had col-

lected the money upon the CusnuNGs’ notes to use it for my own purposes as my own money.—
1 understood the sale of the Cummings' notes to me to be a bona fide sale, without any quali-
Jication or underszandiné, expressed or tmplied.

¥ I knew the amount of the prior mortgage on Cuspnnes’ lands. I did not know of his other

circumstances. Iknew it was a fine tract of land. Mr Kursey did not loan the money to Cux-

MINGS or any part of it on my account. I did not, to my recollection, enquire into the circum-

stances of Curouxes any farther than the land. T knew the land was worth the money. My

business at that time was farming mostly, and loaning money here in Priuceton. I did not at
that time keep an office in Princeton. I opened an office in Princeton, a banking office, in Sep-
tember, 1859. I could not tell when Mr. Kersey went east in 1858. I know that he has not
taken notes No. 3 and 4 east to negotiate them since I purchased them. He, C. L Kersey, has
never called upon me for the payment of the notes No. 8 ;uci f\ There have been times when

I could have paid them, and at other times I could not. He has been owing me for some time,

and I supposed that when a settlement was made, that they would come in. I gave the notes

just as a memorandum of the amount I supposed they would come in. I don'tsuppose I thought
much about it. I think Mr. KeLsey was not at home when I gave notes No. 12 and 13. I don't
know where he was. Jurwus came with the notes and wanted it done in that way and I did it.

I suppose there has been time since then to make a settlement, I am sometimes negligent in

money matters. I did not consider at the time I gave notes No. 12 and 13, that I was never to

pay them. I expected to pay them when they matured or about the time when they matured.

I expected to bave a settlement by that time with Mr. Kersey, and if there was anything due

him, I expected to pay him the money, I know of no reason but negligence why we have never

made a settlement, or why these notes were not taken up. I have no recollection that I ever
let Mr. Kersey have any notes. He was owing me for money that I had deposited 1n his bank,

71 and I had taken his individual note for it. I had bought of Mr. KirkrAND a note against him

for $500. I think I got part of the money from the bank. I think the bank debt has been set-
tled. We have never had any settlement. I have never received any money on the Kirkraxp
note. I received a note of somebody for it, not on Kersey. I don’t recollect now that I have
any particular claim against him that I then had. We have an unsettled account. I don’t know
why Mr. Kersey did not present my notes No. 12 and 13, instead of paying the bank account.
I supposed he had parted with them, and I should be called upon by somebody else to pay them.
"This is the reason why I supposed that Mr. Kersey did not call upon me to pay them. He set-
tled the bank account by giving his individual note. I think that note is settled in some way, I
can't tell how. I suppose that Mr. KeLsey has been hard up since 1857, most of us have.

72 I had supposed that he had negotiated these notes, and that they were out of his hands. I
know of no reason why he did not call upon me for the money when these notes were due. 1
dont know anything about whether he had been diligent in his collections since 1858 or not. I
knew he had an office here a while. Mr. Kursey knew that I had disposed of the Kirkraxp
note. He never complained because I did not turn the notes No 12 and 18 on the Kirkraxp
note. There was no such express understanding between us. Zhere was nothing said about

it by Kelsey or myself, that the Cuantixe’s notes should be applied on occount of Mr. Kersex's
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indebtedness to me. I had thought of doing that at the time of the transaction. I have never
made any collections of Mr. Kersey whatever. Whatever I have received from him has been
by way of making turns. I don’t know that he has paid me any money since I purchased the
CummiNs notes. The Kirkraxp note and bank account ave settled. There may be some mat- ,
ters that are not settled. The bank account and Kirkranp note was settled more than a year
."’ngo. 1 think they were settled before I quit the banking business. I quit the banking business
something over a year ago. I owe somebody those notes. I know that C. I. Kerser has been
sued in one or two cases during the last year or two. I made an assignment last June or July.
I diil not pass over notes No. 3 and 4 to my assignees and schedule them. I have heard that
C. L. Kersey has made an assignment sometime last fall. I do not know whether he passed
over his notes to his assignees or not. They have not called upon me for payment. No one
ever did.  Coannes came to me two or three times about the payment of his notes. I never
went to his place specially atout it. I talked with him about it here in town.

74 Onpe day last winter I requested C. L. Kersey to cdlose up the Comuxcs matter, to sell the
premises. e declined doing it. I do not recollect what reason he gave, if any. This is the
only time I spoke to him about it. I advised Mr. Prrers that he declined. At that time I do
not think that Mr. Kersey said anything about my not having paid my notes. It was not talked
over between me and Kersey, or between me and Mr. Perers that I should make this demand.
Mr. Kersey did not tell me to make this demand. I did not see Mr. Perers until after I had
made the demand on C. L. Kersey. I had not seen Mr. Ketsey for a long time before the de-

75 mand. I went over to Mr. Kersey's house and told him, I wanted him to make sale of this lot.
He declined doing it. If he gave any reason, I do not now recollect it. I never said anything
to him, or he to me, about the payment of my notes to my recollection. I don’t’recollect any
conversation with Joix and Presrox Cuixes in my bank. It might have been that they spoke
to me about notes No. 8 and 4. T recollect of having a talk with Mr. Prestox Coxnes, but
dow’t know that it was in my office. I closed my bank a year ago last spring. We kept an of-
fice open until the summer of 1861.

76 CROSS-EXAMINATION.

I never told either Joun or Presrox Curmings that the arrangement between me and Kersex
was that Kursey was to take back from me the Cuanxas notes, if they were not paid before
Kersey’s return from the east. I knew at the time I took those notes of Kgrsev, that he had
sold lands and taken notes therefor. The reason why I did not pass over to my assignees the
CusniNes notes, was that at the time they were out of my hands. They were in” the hands of
Mr. Perers for collection, and in the hurry of making up my assignment, I overlooked them.
For the same reason I omitted to schedule the notes which T gave Kerser, neither did T schedule
the unsettled account with Kersey. If T had thought of them I should have scheduled them.
If T had thought of either of them, it would have brought the others to my mind.

i TESTDMONY OF CHARLES L. KELSEY FOR COMPLAINANT. :

I have no recollection that I ever spoke to Mr. Perers (complainant’s sol.) or he to me, either
directly or indirectly, about this suit, or the subject matter thereof, until last Thursday evening,
since my return from Hennepin.

The larger Cudnnes note (No. 4) belonged to the firm of Kersey, Watter & Co., and the
largest Or.ps note (No. 12) though made payable to me, I suppose belonged to the firm also. My
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brother Jurius has had the management of the assets of the firm, and so far as T recollect, I have
never had or seen the larger Orps note (No. 12) until to-day. I know no good reason why it has
not been settled except neglect on my brother's part. - The Cuanmxes notes (3 and 4) were sold
and transferred as T suppose, while I was at the East, in pursuance of a conditional contract
which I had made with Mr. Orps previously to my going, by which he was to purchase if we
. ghould want to sell. After my return my brother informed me ot the sale and its terms. I was
indebted to a considerable amount to Mr. Orps, and had pressing matters requiring my altention,
and there was nothing done then in this matter. 1 do not recoucct tnat my attention was iicer-

wards called to this smallenote (13) until last fall. I supposed that the’larger Orps note (No. 12)
had been transferred by the firm on account of some of the demands against the firm, or other-

wise settled, until I conversed with my brother about this matter since my return from Hennepin.
At the time of the assignment to the complainant of the CuniNgs notes, I was indebted to

the complainant, and I suppose have been ever since. We have had an unsettled account between
us ever since said assignmeut to complainant. The complainant is preferred in my assignment
for an unsettled account. No amount is stated, from' the fact that I did not know how the ac-
count stood. I never took the notes No. 3 and 4 East, or either of them, or in any way
attempted to collect them after they were negotiated to the complainant. 1 have never had
them in my possession or under my control since then, and have no recollection of having scen
them since then, until here yesterday. The conversation which I had with complainant in refer-
ence to negotiating notes No. 8 and 4 to him, was in August or September, A. p., 1858. I sup-
pose I was in the East when the trade was consummated. The complainant had no notice with-
in my knowledge, that there was any usury in said notes No. 3 and 4, and I always considered

79 the transfer a real transaction and not fictitious. Neither myself or brother or the firm of Kersey,

WaLrer & Co. have had any interest to my knowledge in said notes, since; their assignment to
the complainant. I went East in February 1858, June 1858, Oct. 1858, and April 16th, 1859
and November 10th 1859. In the winter of 1861 and 1862..The complainant made a demand
upon me, to sell as trustee under the Cuxrnyes’ mortgage. I declined to comply, for the reason
which I then stated to him, which was, that I did not feel like selling farmers out, on a cut throat

mortgage, when corn was worth but a shilling per bushel, that I had been deviled too much my-
80 self, to fecl like deviling others. Since the giving of the Cuanmxgs’ notes in the fall of 18571
have been what most persons would call slack, in the collection of the claims due to myself, and

the firm of Krrsey, WaLLer & Co. I had supposed the large note of complainant’s, No. 12, had
been arranged by my brother. There are other notes which I have not settled. Dy books and

accounts have been in arrears. When I had an unsettled account with men, and supposed I was

owing them, I have let them pass, having enough to do to attend to matters of more pressing

importance.
When Prestox Cuanines gave me said notes and mortgage, he agreed to pay as soon as he

possibly could, and that he would make a good payment the next spring thereafter, when he
would sell his wheat, which he then had on hand, and for all such pre-payments he was to be
allowed the same rates of interest as charged. He had previously agreed to haul in wheat, to
pay the old notes, in lieu of which these notes were taken, for which wheat or wheat money, I
agreed to allow him a specific price, considerably above the market rates. I did not desire this

postponement (but he insisted upon it) as I caleulated that the difference which I agreed to allow
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81 & 82 him in the price of wheat, to induce him to pay these notes in the fall of 1857, I then congidered

more than all the interest, which he had agreed to pay on the money which he had received of
the firm. Before the transfer of the notes and mor

Dwient, or rather Carew, who held the prior mortgage upon the mor tgaged premises,
I afterwards trans-

‘tgage to the complainant, I saw CAREW &
(amounting

to §6,000,00) and tried to get him to purchase the notes and mortgage which

ferred to the complainant, but he declined to purchase. Since the transfer to complainant, to the

best of my knowledge, I never sent any one to buy stock of Cuavings. Before T negotiated

Cuanives' notes and mortgage to the complainant, he, CuxnuNes, advised me that his crops had
failed, and that he was afraid that he could not meet his notes which he had given to me, and he
wished me to not sell himn out, &e.
‘ 82 CROSS-EXAMINATION.
Note No. 4 though payable to me really belonged'to the firm. It was endorsed immediately

after its exccution, and withiout recourse, according to my usual custom with them. The other

note (No. 3) was endorsed by my brother, as I judge from the handwriting. Note No. 4 was
delivered by me to my brother or Mr. WaALLER, immediately upon my cndorsement of it, which

83 was probably within five minutes after its execution. Before I went East in the fall of 1858, I
spoke to the complainant about selling notes No. 3 and 4 to him, and wished to know how he
would purchase them, and it was understood between us, that he would buy them, if I should
want to sell. After I had failedto sell them to Carew (who held the prior mortgage upon the same
premises) in October, A. »., 1858, while 1 was Eastmy object in selliuﬁ them to the complain-
ant was to get something which we could realize or collect probably sooner than these would be
paid, or use them to better advantage than the notes No. 3 and 4, and also to avoid the liability
of being compelled to provide for the prior encumbrance on the Cuaxegs' land, which, T think,
was then over $6,000. It was not my chief motive and object in endorsing them to the com.-
plainant to avoud the effect and defence of usury to said notes, tor I did not then expect or
believe that Cuanmnes would make any such defense, or wanted to make any such defense. It

has not been my general practice and custom to endorse usurious notes, taken by me, before ma-

turity to avoid the defense of usury.
84 I did not inform the complainant before seiling to him notes No. 3 and 4, that they contained

usury, because I might not have been able to make so good a bargain with him, and because
nothing was asked of me about it. I have sold a great many thousand dollars worth of paper,

and never felt under any obligation, when offering it before maturity, to say anything about \15\\\'y
unless enquired- of. I told my brother Juriws in regard to the arrangement T had made with

complainant in Sept., 1858, before I went cast, and I requested him to complete the sale. This
request was made by letter in October, 1858. I am not certain but that the understanding was
with Juriws that he should complete the sale, provided I could not negotiate with Joseen Carew
(prior encumbrance) as I expected, and that T simply wrote him of being unable to trade with
M. Carew. I have at one time and another disposed to complainant several thousands of dollars’
worth of promissory notes, containing usurious interest, and I think more thousand dollars worth
85 of notes, which contained no usury, more that have not been usurious than that have.

Mr. Orps has not been in the habit of selling o transferring to me or to the firm notes which

wntmncd ned usury. I know, of np sut,h case. I suppose the asmgnmont whlch I made in beptem-
% ‘Jp"-“'\nf I{I-.Lila\' Wtk & Co. 1Lnow of 6 other'
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dissolution of the firm. Note No. 3 was sold as my property. Note No. 4 was sold, as T sup-
86 pose, as the property of the firm. Note No. 12 I suppose, belongs to the firm. I never had any
interest in it, except as a member of the firm. Note No. 13 was mine exclusively. I suppose
from what I have learned during this trial that note No. 12 has been in the possession of the firm
since it was given, and had I known it I might possibly have controlled it. I suppose note No.
/3 was in my possession and control up to last September, but I do not recollect of having seen it
during that time, until then or a short time previous thereto. Since last Sept&nber it has not
been in my possession or under my control. I suppose notes No. 12 and 13 were not kept
together during that time in the custody of the same person or persons. Jurws L. Kersey had
the charge and control of the papers belonging to the firm including mnote No. 12, but not of
87 my papers. My papers have been in my own custody. I don’t know that Mr. Reep, my nephew
is in the employ of either myself or of the firm, he ceased to be in my employ since last Septem-
ber, before then he was my hired hand and clerk. Since September last Mr. Reeo has had the
custody of note No. 13, not of No. 12. T at that time sold note No. 13 and transferred it to him.
88 I think it was about the 20th September last, this was previous to my making my assignment.—
Reep, for that note and two notes against Orrver Denira, agreed to pay within one year from
that time $300,00 to Mrs. Sarau Kersey of Hartford, Connecticut, to whom I was indebted as
executor of my father’s will. This agreement was in writing. The Dexmam notes amounted to
about $120,00. As to why I have not demanded payment of Mr. Otps I have answered :\lréady
as to note No. 12, as to note No. 13, as I have stated, the business was done by my brother in
my absence, and I do not know that my attention was called to it except in being informed of
the'trade, from that time until last summer or fall at which time I supposed there was no pros-
89 pect of immediately collecting it. When I then saw it, it had not then been filed or entered upon
my bill book, if it had been I suppose my attention would have been called to.it. At the time
the Cuannnes notes were transferred to complainant I do not know that the firm was owing him
anything, and I do not know but they were, but I do not believe they were. At the time of
their suspension he had money deposited with them, which had been settled at the time of the
sale of these notes, No. 3 and 4, by my individual obligation, whe_ther that had matured then I
do not recollect. I was owing him otherwise but I do not know now to what amount, or how
90 much of it was then due, it has never been fully settled. There have been in the meantime set-
tlements of particular transactions, generally by an exchange of indebtedness which we had against
each other, or against the firm of Kersey, WarLLer & Co., or against the firm of Carky, OLps &
Co., and I remember in one case, the complainant purchased a note against me, called the Kirk-
LAND note, which was settled by the transfer of a note against another party, that I think was in
the fall of 1860. At the time complainant called upon me for the Kirkranp note, he stated that
he did not ask for money, but that he was to pay Kirkranp upon his trade with him, obligations
drawing 10 per cent., well secured, and that anything T had of that character would do as well as
91 money, and it was with such a note that T paid complainant. How the balance either way (it
there was any) was arranged in that transaction I do not remember. I know that I had not the
Cunnnes notes with me when I returned from the east from the trip made in the fall of 1858,
because upon my return my brother informed me that he had consummated the trade with com-
plainant, and if I had them in my possession I must have known it. If I had these notes with

me in the fall of 1858, they were sent back before my return. I did not, when tu the east in



15
1859, offer to sell to Canew & Dwicur the Cuanings notes.  Up to the time that I endorsed the
Cunrnes notes to the complainant, the complainant had no difficulty, to my knowledge, in the
collection of any notes which he had received of me, because it was alleged they contained usury-
The assignment of the small Cuanines note, No. 8, to complainant by my brother, was authori-
zed by me, and I approved of the same and have never since had any interest in it.
This is all the testimony that was given in the case and so certified to by the Circuit Judge.
No 3 $389.04. Privcerox, Inn., Nov. 21st, 1857.

No. 248—Pay to JUsTIN II. On the twenty-first day of November, 1858, for value received, I promise to pay to the order

OLpr, without recourse. of Cuarres L. Kersey, at the bank of Kersey, Warter & Co., Three ITundred and Eighty-nine
Ouaures L Ketsev.  04-100 Dollars, with interest at ten per cent., but if paid when due no interest shall be required.

Dues et R RS » No. 248 (Mortgage) PRESTON CUMMINGS.

No 4 $896,84. Princerox, Int., Nov. 21st, 1857.
No. 848—Fob. 23d, ’559-5‘0." On the twenty-first day of November, 1858, for value received, I promise to pay to the order

ty-two Bollats—Pay toJus:  of Cuarres L. KeLsey, at the bank of KeLsey, WALLER & Co., Eight Hundred and Ninety-six

TIN il. OLDS, without re- 84-100 Dollars, with interest at ten per cent:, but if paid when due no interest shall be requh'ed.
course.  CHAs. LLEELSEY.  Duei.....oe.... GRG0 000 No. 848. PRESTON CUMMINGS.
No 12 $750. Prmxceron, Icr., Nov. 13th, 1858.

On the First day of April next, for value received, I promise to pay to the order of CHARLES

Endorsed No. 920, L. Ketsey, at the bank of Kersey, Warter & Co., Seven Iundred and Fifty Dollays, with inte- -
rest at ten per cent., but if paid when due no interest sgnll be required.

W IBNGE 5 5605 6 ea 0B 0 L BOKG0RHs No.929. ' JUSTIN H. OLDS.
No. 13 $300. 4 =, Prixcerox, Ire., Nov. 20, 1858.

On the first day of April next for value received, I pfomise to pay to the order of Cuarres L.

Endorsed. B.R. No.— Krrsey, at the bank of Kersey, Warrter & Co., Thiee Hundred Dollars with interest at ten per
QHARLES L. KELSEY cent., but if paid when due, no interest shall be required. JUSTIN H. OLDS.

IG5 0000005 00ams 20 5 0N ITAGT Nt o

42  The Circuit Court held that the equity of the case was with the defendant, Presron Cuanings,
and that there was usury in the notes sued upon, of which usury the complainant had notice,
and that he was not entitled to recover the.game, and that there was only due to the said com-
plainant of principal and interest in the several notes in said mortgage mentioned, after deducting
the usury contained in them, $962,91-100, and that said sum was $961,77-100 less than the face

43 of said notes, after deducring the payment of $42,00 endorsed upon the largest of said notes.

A decree was entered for the complainant for only $962,91-100—which was $961,77-100 less than
the face of his notes with the $42,00 deducted.

It was the decision of the Court, in holding that the complainant kad notice of the usury in
the notes sued upon, and in deducting $961,77-100 for such usury from said notes, which the
plaintiff’ in error insists is erroneous, and should be reversed. The Circuit Court should have
allowed 10 per cent. interest, as specified in the notes and mortgage, instead of only six per cent.,

\

as was decreed, even if the usury shauld be allowed against complainant.

MILTON T. PETERS,
Att'y for Preft in ‘error.
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THIRD GRAND DIViSION,

APRH_-. TERM, A, D, 4

-

JUSTIN II. OLDS

. Va. > BErroy to 8aveai Civenl! Courl,
PRESTON CUMMINGS, ET AL )

ARGUMENT FOR DEFENDANTS IN ERR2O2

The exceeding importance of this case to the (lct'vndants.\\ e
trust will he deemod a sufficient excuse for making our argy-
ment somewhat lengthy.

The money obtained by Cuommings, at different times

A 4mdsgmounted in all to the sum of $737. 05, of which $42 had been

paid ; the rate of interest was 3 per cent per month, and ve-
served out of the money loaned alter the manner of pxepayuw
interest to the timeZthe notes sho'd become due,and at the time
of executing the notes sued on the interest at 3 per cent, per
month for one year, or 36 per cent. on the amount was added
to the amount of the old notes and inferest, and made the
amount of the notes, 3 and 4 in controversy in this suit.  As
to the amount of usury,and the computation of the usurious in-
terest by the Court below, there is no error, and can bz no
controversy. Nor isthere any question as to the sufficiency
of the answer of Cummings and wife, to let in all the defences
made by the evidence. The ansy:er charges and alledges the
usury as proved. And alledges that the notes and morbrran“e
were assigned if atall, after the) became due. That the as-
signment was colorable merely. and not made in good faith,
and for a valuable consideration, but done to cvade the de-
fense of usury. That Kelsey was really the beneficial owner
of the notes. That Kelsey offered the notes for sale to one
Carew after they became due, and as late as 1860, that Kelsey
sent persons to Cummings to buy property, offering to credit
such property on the notes. Also by the amendment of the
answer it is alleged that the notes and mortgage were noten-
dorsed to complainant in good faith, and for & valuable con-
sideration before the maturity of the same, without knowledge
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or notice, or means of knowledge, or intimation express or im-
plied of usury in the same.

The abstracts in this case as furnished by complainant,are
Aaa,25 00t correct, they are not reliable ; In some instances they con-
v- 4" tain matter not in the record,in some instances they leave out
material matter which is in the record ; there are also instan-
ces of mistake or mis print ealeulated to mislead the Court,—.
We have, thercfore, prepared some corrections pointing out
some of the objections which we malke to the abstract,and call
the attention of the court to the same which vre have caused

to be filed with this argument.

Wr 2 Tiie answer alleges, an'l w: maintain thit there never was o
sale of the nates in good fuilh to the complainant.

On this point the evidence eomes from the parties in inter-

est, the two Kelsays anl complainant. The conduct of these
“—=+s-parties is the Dbest evidence to show what they meant and in-
tended.  As between Kelsey and Olds, they never treated the

A transaction as a sale: O, L. Kelsey do2s not pretend in his
a.s.evidence that Ze sold the notes, and only had some talk with
Olds prospectively, and with a view to a future sale ; besides

he swears he was cast when the notes became duae in the fall

0f 1838, and at the very time tried to sell the notes to Carew.

Julius Kelsey does not show that he made any specific con-

A tract, or fixed any price, or terms of sale, or time of credit, or

did any figuring, or did more than carry the note to Qlds. (the

large note) and after talking in a gencral way on that and oth-

cr matters, the complainant drew up a note for $750, and
handed it to him, and he took it and came away.

It is possible that these circumstances might be sufficient
to warrant the Court in finding a sale of the larger note if the
subseqnent conduct of the parties had been conformable to

“the fact of a bona fide sale. But such isnot the case.  Qlds
himself did not treat the transaction as a sale—he swears in
substance that he gave his notes to Kelsey, not as notes to be

“held, or negotiated, or to be sued and collected, but merely as

< /2 a memorandum of the amount, for which he should account to

Kelsey whenever he should settle with him, and the reason
why the settlement was not made then, was, that C. L. Kel-
sey was away, had gone east, and Julius Kelsey wanted the

business done in that way, i. e. to give his note, and therefore

<« 7./2 he did so. Hesays that Kelsey was af that time owing him,
and he toox the Cummings notes, thinking they would come
in when they settled.
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Ee swears he has never paid any thing for ihe Cummings
notes, Only gave his own notes for them merefy as a memo-
randum &e. That the claims which he held against Kelsey, Kel-

- sey Waller & Co., which he expected to set off, have been all set.-

A. 10, 11.

AL 11,

* tled. or so nearly all settled that he cannot say that Kelsey or

his Bank company owe him any thing which they did owe at
time Le received the Cummings notes. That when thesc
claims were settled, no set oft was made with the Cummings
notes—neither party menticned these notes, and  he did not
think of them.

That no body had ever called on him for any pay on the
notes he gave. Though Kelsey and his bank Company were be-
ing overwhelmed and driven into bankruptey for the want of
money, yet they did not eall on him for their pay, though
he had plenty of money, was doing a banking business, loan-
ing money about the time or soon after these notes of  his be-
came due; and when he hims:If during tie last year was fore-

. ed through the pressure of the times to suspend and make

over his property to anassignee for the benefitof his ereditors,
makes a schedule of his effects in detail. but does nt méention
therein cither of the Cummings notes—makes a schedule of
his debts, but does not mention therein either of his notes to
Kelsey, given for the Cammings notes.  Bat he says he for-
got to mention these notesin his schedule.

If he had been very seriously impressed with the belief that
he really, and in good faith had property to the amount
asked for in this case by his counsel, we think
his failing circamstances would very naturally have reminded
him of these notes. The fact therefore that Olds and Kelsey
afterwards scttled the very debts and demands which Olds
held against Kelsey and his bank company, without any ref-
erence to the notes—without offsetting the same,or alluding to
them precludes all idea that they or either of them regarded the
ownership of Cumimings notes in Olds, or that Kelsey and his
company had, or owned any interest whatever in the Olds
notes. Counsel for complainant have laid some stress upon
the fact that none of the parties swear that there was any ex-
press agreement, that the Cummings notes should be applied
on the debts due to Olds. Nor was there any agreement that
the precedent debt which Olds had against Kelsey and his
Bank company should be the consideration of the sale of the
Cummings notes.  And yet ulds swears that the notes he

gave to Kelsey were merely as a memorandum &e., of the
amount to be credited to Kelsey ¢ Co., when he should settle
with them. Thus showing that Ze understood by the trans-

-
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action thal his notes to Kelsey were a mere nuliity.  Those
#o- notes would not have been given at all, but C. L. Kelsey was
away and Julius his brother wanted the business done in ihat
way.  The peeuliavity of the arrangement was sueh that not-

4+ Withstanding Olds gave his notes to Kelsey for the Cummings
notes. vet he did not understand that Lisnotes were  to b
regarded as any thing more than a mere memorandgun. In o

< conversation between Olds and John and Preston Cummings
at Olds Bank in 1839, after the notes beeams 1 Olls thores

a §* said that he had taken the Cummings mortgnze as collateral;
That Kelsey was to take it back on his return from the east if
it was not then paid—that the notes bad not  Veen paid, and
upon Cummings complaining about the usury. and wishing to
be permitted to discharge the notes by paying the money and

6 per cent interest, Olds said he wo'l sce Kelsev.and wo'd do
*“whatever Kelsey wo'd agree to abont that. We think the Court
cannot doubt for & moment on this evidence that th e never
was a sile of the notes to Olds,  And a< to the Kelseys, we
—= insist that they nover troate ] the transation as a suo, W
a s~ find Julins Kelsey dunnng John Cummings(mistaking him for
Preston) on thess notes in the spring of 1359, long alter the
notes were due, and un ither of them ever demanding payment

of Olds on his notes; although the Olds notes were due  April

1, 1859, at a time-when Olds could have phid them on demandd

and at a time tco, when the Kols :vs were nearly overwhelned

for the want of money.  And the only excuss offered by these
parties witnesss, why the Olds notes have not bean eollectad,

or converted into cash, and why the Cummings notes were not
charged to Olds, and set off against the debts which  Kelsey

and his bank company owed Olds, is (hat all these parties for-

got it ! Forgot all about the Cummings unotes and the Olds
notes ! If this be really true it is a coincidence worthy of es-

pecial remark among business men.

ada/

If Oldswas really paymaster fr the Cummings debt, and
had cash in thousands as he had in the fall of 1859, when he
A.s. OPened his bank, and Kelsey & Co., were pressed to almost
beggarly extremities for money and means at that time to
}ieep @hemselves from sinking into hopeless bankruptey, it
1.6, 18 asking too much of the Court to believe that these parties
would not have thought of the Olds notes, that they would not
likely have enquired what had become of the Cunmings notes;
4.5, 50 pressed was Kelsey & Co., for money that Julius Kelsey
swears that if the Bank of Kelsey, Waller & Co., had got the

Cummings debt, it would have saved them from failure. The
debt was large. . Olds notes alone were $1050. It was a mat-
ter of too much lmportance to be forgotten, by any or either of
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these parties, even if there were no circumstances calculated
to call their attention to these large demands. But there are

A circumstances which must have aroused them from the apa-
thy of forgetfulness. Kelsey’s bank had failed,~had suspended—
he was pressed and overwhelmed by his creditors. Among
them was Ulds, holding demands on the bank, and on Kelsey,
individually. Olds demands payment,—payment for what ?
The Bank account and the Kirkland note. But have we not
got your paper Mr. Olds, to the amount of $I050 ? Did we
not sell you the Cammings notes, which gave us so much

a 13 trouble, which we tried to sell east, and could not, which we
tried to collect before thev were due and could not, and for
which we offered to take wheat at a large advance over the
market price ? Again why does Olds dewand payment instead
of a settlement and sct off of paper.

He knew he gave bis notes, and if they were genuine and
were to be paid in goed faith when due, (he had plenty of mon-
7™ ey then, he was in high tide of prosperity,and Kelsey was fail
* ing,) why demand payvment instead of a set off. Why not de-
mand a surrender of his own notes, and credit their amount
7 on the bank debt and the Kirkland note.  Did he forget it?
410 Trye Olds did not get money in that settlement with Kelsey,
but he got another note on some other party which amounts to
"the same thing. Again in the winter of 1860 & 1861, when
Olds demands of Kelsey to sell the premises ofCummings onthis
very mortgage, wasnot that demand enough to rouse Mr. Kel-
~ sey from his dream of forgetfulness. How did you get that
mortgage Mr. Olds. What did you pay me forit?  Have I
ever received pay for it? Not acent had Kelsey ever received
for it, not a cent had Olds ever paid, Kelsey refused to scll
@ /1 the lands ; why ?  Olds says he forgefs what his cxcuse was. *
w 12 Kelsey says his excuse was, that he thought it would be an
outrage to sell a man out on a cut throat mortgage.

*+ Al this these party witnesses would have the Court believe
could transpire without ever awakening a thought of the
Olds notes, or the Cummings notes. We insist that their plea

*+=+-~of forgetfulness can only be accounted for on the ground that
they did not regard the Cummings notes as sold in fact. That-
therefore they did not attach any value to the Olds notes, be-

o7 cause really they were not given, or intended, to be paid. Both

a 13 of these parties,0lds and Kelsey, afterwards malke assignments
and neither of them think anything about these notes, except

A1 that Kelsey in contemplation of an assignment, pretends to
have sold the $300 note of Olds, (No. 13.) to Reed his Nephey,
and agent with two other notes for $120. on one Denham all

A 11
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for the purported sum of $300.

Why was this ? was this not cvidently done to put that note
just where he could control it, when he should be ealled upon
finally to surrender it to Olds after the terminatisn of this
suit ? Indeed both of those Olds notes seem to have been
very carefully withheld from therveach of Kelsey’s creditors tor
" some obvious design.  Again if Kelsey had supposed the sale
to Olds of the Cummings notes was genuing,is it not a little sin-
gular that he should take the trouble a long time afterwards+o
seek out a Mr. Carew of Massachusett< who held g prior mort-

aa y gage on the same premises—and suggest to Lim that “if
42 these Cummings notes had not Dbeen paid he could by pur-
Keewd 5yChasing them, and making « sale nnder the morteage speed-

ily re-acquire possession of the mortgaged premises.””  Wspe-

a /¢ cially when Mr. Kelsey was so tender towards Mr., Cummings

as to refuse tosell cut the defendant en a cut-thicat mortgage
for the bencfit of Mr. Olds, (xec page 91,in Record—not in tlhe
abstract.) Again, the great disparity between the sale price of
notes No 3 and 4. (the Cammings notes,) is a noticeable fea-

= ture in this case, both notes being precisely the same, except

differing in amounts—dated alike.due alike and secured alile;
their relative value would appear to be equal and alike. And

&1, if the sale was gennine, and made in good faith would not the

consideration have been equal on these notes especially as the
sales, if any, were made at diverent times, and more especial-

Z-:1y as the larger note was owned Ly the firm and the smaller
Qa
a 6.7/r credited with $42. which left its amount $854.84, for this note,

ce

/0

note by C. L Kelsey, individually. The larger note had been

0lds gave his for $750, making the discount $L0L8L.  For the
small note389.04, hie gives a note for $300 ouly, making the dis-
count on that $89.04, only $15.80 less than the whole discount
on the larger note, and making the rate of discount consider—
ably more than double the rate allowed on the larger note. There
is no attempted explanation of this disparity,in the evidence of
these witnesses, or in the argument of counsel for complainant.
We may fairly and justly insist that as between these parties
the complainant and the Kelseys, they have never treated
the transaction asa bona fide sale of the Cummings notes to
the complainant, prior to the commeacement, of this suit,

2dly. Ifthere was a sale at all of the Cumamings notes, 1t was ¢ con-
ditional sale, which hasmnever been consumated, andthe sale itself,
whatever 1t was, has been revoked and annulled by the uct of the pir-
ties themselves. This proposition is sustained Ly the testimony
of John Cummings, and Clds himself.

Olds swears that his notes were given only as a memoran-
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= dum &e., to be surrendered when he and Kelsey should sct-
4 ® tle. John Cummings swears that Olds told Lim and his broth-
er that he took the Cummings notes as collateral.de.; and that
Kelsey was to take the notes back when he returned from the
** east if the notes were not paid by that time  This shows that
there was no sale of the notes prior to Kelsey's returning from
the east,Dee. 4.1853,(see Record page 79, not in the abstract,)
which was after the maturity of the notes.  The last note was
not taken by Olds, until the day Lefore it beeame due. 0Olds
‘_7 also swears that Kelsey was owing him at the time he toolk
these notes—he had claims against Kelsey's banlk company,
and against Kelsey individnally, by a note ealled the Kirkland
+—= noteg, and that he expected o make a turn of the Cummings
notes, and take up his own in some wav, when he sottled the
Bank debt and the Kirkland note.  Then Olds clearly under-
stood that hic only held the Cunnmings notes as Collateral.

He and Kelsey afterwards settled the bank debt and Kirk-
anland note, an 1indeed settled o far as Ulds knows, all elaims
which he hadagainst Kelsey ab it time without any mention
of. or reference to these notes Ly either party. Now if this is
trac the contract of sale has been revoled by the act of
the parties, i. e..the contract would have been consummated,if
in their settlement the Olds nots had been surrendered and
" the amount thereof creditel to Kelsey on his  indebtedness to
Olds. This not having been done. the contractof sale never
was consummated. The title anl vight in the Cummings notes
never passed to Olds, and the debts from Kelseyto Olds being
paid and settled without any appropriation of the Olds notes,
then the contract, whatever it was, became wholly revoked.
And Olds thereafter was simply a trusice or holder of the
Cummings notes for the use of the owner C. L. Kelsey, and the
firm of Kelsey Waller & Co, and C. L. Kelsey and Kelsey Wal-
ler & Co., simply hold Olds notes on & contract which was
never conswiwmated, and which as between the parties has
been wholly revoled. Wherefore the consideration of the same
if any existed,has wholly failed. If the precedent debt due to
Ulds from Kelsey or his bank com pany, was the consideration
of the sale of the Cummings notes to Olds, then there never
was any consideration for the Olds notes to Kelsey—-and when
Kelsey and his Bank company paid and scttled their prece-
dent debt to Olds, and Olds received the same, then the con-
sideration of the sale of the Cummings notes was discharged,
and the contract revoked by this act of the parties.

3d. Thesale of the Cummings notes, if there was a

: de ' sale, was not made
in good fuith, und for a valuable consideration,

but wus colorable
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merely. The evidence before alluded to under the other heads
is here invoked without again repeating it to sustain this prop-
osition. We allude to a few puintsonly.

Charles L. Kelsey swears that the object in selling Cum-
ings notes was to raise money more readily than could be done
on those notes by proceeding against Cummings.  This evi-
dence of course will be interpreted by the conduet of the par-
ties. 1f his object was to raise m mey, why did he not do it.
Why did the Kelseys still continue to  follow up Cummings,
dunning him for the money, after they sold his notes. Why
did they not call on Olds for the money. or sell his paper for
cash. Any body would have cashed Clds notes at that time.
Olds himself would done it, if he had been asked, 4fit had been
really in goud faith intended he should pay his notes. Why did
the Kelseys lock up the Olds notes and forget so soon even the
very object for which they sayv they sold the Cummings notes.
Here seems a very lame spot in their case.  Their excuse for
not calling upon Olds for the money.is ~ barren as to amount
to an imposition upon the credulity of the Court.and is inopen
conflict with the whole tenorof their acts at the time and since.

They ask the Court to believe that Julius K:lsey was dunning Cuam-
mings on his notes before they becamy due, and ot course before they wero
sold. The notes were due in Noy. 1838 ; the danuing was in cold weath-
er, early in the Spring of 1859 ; the witness. John Cuinmings, was wearing
his brother’s buffalo overcoat. So he cainot well ba mistaken as t» the
-wenther, and as to the year. lle says it was in 1859. Complainants Ceun-
sel ingists that it must have been in 1858; almnost immediately after the
notes were given and before they were due. This we dea n a far fetched con-
clusion, not at all compautible with the business relations of the parties, nor
with any of the evidence in the case, except, perhaps the testimony of one of
the Kelseys. We admit, that by extracting and grouping togethar particu-
lar parts of the testiinony of these interested wiruessus,v and that of Olls e3p3-
cially, a case might be made ont either way, that there was or that there was
not a bona fide sale of the Cummin_s’ notes to Olds. But taking the ovi-
dence as awhole,considering the interest of the witnesses (John Cammings bee
ing the orly one free from interest), giving & proper interpretation to the
language used by Olds, that he gave his notes merely as a memorandum &o.,
Lis declaration to Cumnmings about holding his notes as collateral &c. the
most: that can be claimed for the complainant is, 1st, that Oldg’ notos wero

not to betroated asan indebteduess;(none of the partics treated them as anch),
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tliat they formed no part of the consideration of the sale of thé Ciimmings’
notes, 2ndly, that the precedent debt of Kelsey and his bank company wag
the only congideration of the sale, that the Cummings’ notes were held by
Oldé‘only as collateral security for that indebtness, and to that extent onl_;'
was Olds an  cquitable assignee of the Cu.nunings’ notes, and that the moment

a settlement was had of this indehtedness to Olde, and Kelsey paid and dis-

churged that indebiness, then Kelsey's o vnership, Loth legal and equitable;

in"the Cummings' notes was révived, and O'ds' interest, it he had any, was
wholly extinguished and  satisfied.

The Court cannot hesitate for a moment in deciding that the relation of
vendor'and vendee in goodfuith never cxisted between Olds and Kelsey
beyond a mere equitable assignment to the extent and for the purpose, per-
haps, of paying Oulg, his bank debt and the K rklad noes and that upon
the dikcharge of tlat' indelitc dn(-ss/()ﬁda’ intcrest in the Cummings’ notes
ceased.

Every leading feature and circumstance in the case, is opposed to the idea
that the partics, Olds and the Kelseys, ever treated or rezarded the Olds’
Fatstvnotes of any validity whatever. The solemn acts of theso parties, in their
buainess relations with each other,and in theirdeliberate deed of assignments,
ignore the idea of there being any ownership of* the Cummings’ notes in
Olds, at least since the discharge of the bank debt and the Kirklind note.— -
Their very plea of forgetfulness as to those notes, eonsidering the large sum
of money they contain, is of itself convincing proof that they never attached
any value tothe Olds’ notes, and that as between themseives they regarded
the sale ot the Cummings’ notes as amere nullity. Itis insisted by counsel
for complainant, that there was no foundation in the defendants’ answers for
the admission of testimony to establish the fact that the Cummings’ notes

were only leld as collateral seenrity. The answer of Cummings alleges that
a2y

1019.35. 3¢

Kelsey was really the beneficial owner of the notes, that the assignmnent of

them to Olds was merely colorable and not made in good faith for value, &,

before the maturity, and without knowledge or notice of usury. If the notes

were held by Olds as collateral, and the purposes for which he held them
have been “answered then the answer is true, that Kelsey s the beneficial
owner of the notes. Plaintiff's counsel insists that ten per cent. should have
been allowed on the money ; the ten per cent is only allowed where the con-

tract of the parties so provides—here the contract being usurious is set aside
and the interest allowed by law, 6 per cent, is substituted ; .agaia counsel’ -
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complains that interest on interest during intervals when notes were renewed
should have been allowed, 'he fact is, all the notes were usurious, and the
court could do no otherwise than set them all aside, and allow € per cent on
each sum of money from the time it was advanced.

This case is essentially one of fac:.the secretsof it are all resting with the par-
ties ili interest, Jhe two Kelseys and the complainants The light which we
have borroewd from them has been effulgent or dimn, as their motives or their
interests dictated or theit recollection served them. If there is any partiality
in the-testimony it is on their side. How much has been concealed and what
shading ana coloring has been given to their eyidoence is for the court to.
judge from a eareful sarvey of the whole case. The amnouat in centroversy
is about a thousand dollors. The defendant Cunm’nrs is a poor man, and to
him the case is of vast importance —the money he received all told was. only
$727,05, of this lie has paid $13, leaving a balance of $695,05. The: notes.
sucd on with interest according to their tenor and effeet ircluding. the- for

" feiture of ten per cent for not being paid at maturity amounts to over $1,9.XL.

. This small sum in the beginning, has indsed swollen to gigantic..proportions,
wherein the interest account alone amounts to something over §12J0, or near-
ly double the prircipal, and altogether making a sum of about thres- tim.:s
the original amount. If there ever wasa case which callel for judicial in-
dignation, or a ease which invoked judicial scrutiny this in one.. In. the.
court below where the opportunity was offered to sea a3 woll as hear the wit.
nesses,  the watehful eye of the court was better enabled to penctrate the dis-
g\liée,‘:which. these partisan \ritnesses have so artfully thrown over tho casa.
The mock and affected sympathy of Kelsey for the defendant, his: pretendad
refusal to sell out the defendent on a cut-throat mortzaze while ho was. ab.
tho.same time secretly striving to persuade Carew to purchas this same
mortgage debt for the purpose of more speedily ejecting the defendant
from his prenises, was a hollow pretext to feign collision with Cammings
against Olds. It w s the plot of an intrigier, after tho style of Richard the. ILT
the beast who plotted the untimely death of his Lrother Clarence. If our
modern Shylocks, by subtle craft or by hollow pretexts, cin evade the wise
and stern provisions of the laws of usury to the ruin of honest men, if they
can be allowed to practice in the very face of the courts such a systom of gi~

gsntic swindling as was done in this case, then indeed may we say tho goni-
us of the law has been outwitted and the law itself fails of its purposo, Olda

i
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and the Kelseys were bankers. When Kolscy failed Olds succee-led to his place

in busiress. Kelsey had been in the habit of putting off usnrions notes to

. *-Olds—he adinits that he had lct Lim have thousands of dollars’ worth of usu-

rious notes. Olds knew that Kelsey was in the habit of taking usury. The con-
clusion is almost irresistable that the complicity between Olds and Kelsey
wassuchthatthey mutnally understood and intended the transfer of the Cum-
mings’ notes to be for no other purpose than to eyade and avoid the defense
of usury. We think the decrec of the court below is right and should be
affirmed-

KENDALL & IDE
for Defendants
JUMMINGS & -RICE.
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