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Priuted by Beacn & BARNARD, 14 South Clark St.

3
I OF ILLINOIS
SUPREME COURT 0F .
THIRD GRAND DIVISION, l
APRIL TERM, A. D. 1864. s
CORNELIA R. HICHINS,
EDWARD HICHINS,
NICHOLAS H. HICHINS,
; r Error to McHenry.
.
ISAAC R. LYON,
EBEN SHERWOOD. J
ABSTRACT OF RECORD.
This was an attachment sued out by said Eben Sherwood for him-
self, and Isaac R. Lyon against the said Cornelia R. Hichins, Edward
Hichins and Nicholas H. Hichins, March 1, 1860.
1-2 AFrrFIDAVIT OF EBEN SHERWOOD, atoresaid, for a writ of’ attachment, filed
¥ March 1, 1860. Said affidavit alleges, that said Cornelia R. Hichins,
? Edward Hichins, and Nicholas H. Hichins, were indebted to said Lyon

and Sherwood in “a large sum, to wit: the sum of one hundred and
“ twenty-three dollars for goods, wares and merchandise, and upon two
“ promissory notes, and that the said Edward Hichins, Nicholas H.
“ Hichins, and Cornelia R. Hichins, are not residents of this State.

“EBEN E. SHERWOOD.”

2 Sam Arrmavir verified before Enos W, Smith, J. P.

9,




2-3—4

4

11

‘WRIT or ATTACHMENT in usual form for $123.

Levy oF THE WRIT OF ATTACHMENT by sheriff of MeHenry county, on
March 1st, 1860, on Lot number ten (10), in Block three (3) in Hichins’
Addition to Woodstock.

Boxp Frep in penal sum of $300, dated on the first day of February,
A. D. 1860.

SAam BoND recites that “on the day of the date heregf the above
“ bounden Lyon & Sherwood have prayed an attachment out of the Cir-
“ cnit Court at the suit of the said Lyon & Sherwood, against the estate
“ of the above named Cornelia R. Hichins, Nicholas H. Hichins, and
“ Edward Hichins for the sum of $123,” etc., etc.

CERTIFIOATE oF sHERIFF of levy of attachment writ, filed March 1st,
1860.

PrEcrPE For Suanroxs.

DrorarATION FILED, March 9th, 1860, by defcndants in error against

plaintiffs in error.

The declaration counts, in usual form, upon two certain promissory
notes, dated June 1st, 1859, made by plaintifts in error to defendants in
error, for $55.67 each, each due in seven months after date, with ten per

cent. interest.

Also, common counts, in usnal form, in assumpsit.

Ad damnwm in the declaration in the sum of one hundred and twenty-
three dollars ($123.)

Certificate of the clerk, that publication of notice ot the pendency of
said snit had been made in the Marengo Journal, a weekly journal, ete.,
for six successive weeks, the first publication of which was more than
sixty days prior to the first day of the present term of this court.

The notice of publication does not appear in the record.




11
12

12-13

14

(3)

Default of plaintiffs in error and judgment against them for the sumn
of one hundred and thirty-two dollars and jforty-siw cents ($132.46) in
favor of defendants in error.

SpEOIAL EXEcUTION in usual form.

OEerTIFIoATE oF THE CrEirk to the Record, in which the clerk certifies
that he cannot find the notice of publication.

ERRORS 'ASSIGNED.

And now comes the said Cornelia R. Hichins by Knox & Reed, her at-
torneys, and says that there is manifest error in the record ot the pro-
ceedings, and judgment aforesaid, to wit:

1. The affidavit for the writ of attachment is defective, and insuffi-
cient in law.

2. The attgchment bond is irregular and void.

3. There is no return by the sheriff as to whether or not the defend-
ants below were or were not found.

4. The court erred in rendering the judgment as aforesaid, for the
reason that there was no personal service of processjor appearance by
defendants below, and the record does not show any notice by publi-

ye .
cation.

8. The judgment exceeds the ad damnum in the writ and declaration.



(4)

BRIEF OT PLAINTIFFS IN ERROR.

1. The affidavit for the writ ot attachment is insuflicient, as it fails
to state the nature of the indebtedness as near as may be.
Section 1 of the act concerning attachments.

2. There is no return by the sheriff, as to whether or not the defend-
ants were or were not found.

Morris v. Trustees, ete. 15 [11. 266—269.

4. There was no personal service upon the defendants below, and
the record does not confain any notice of publication.

In the case of Randall v. Songer, 16 11l. 27, this court say :

¢ The latter (neaning a defendant) must have actual or constructive
“ notice of the proceedings against him, before his default can be prop-
¢ erly entered. The record fails to show any such notice in this case.
« The statute preseribes the mode in which a non-resident defendant is
“ to be brought into court. & & & = W W

¢ This advertisement is the act of the clerk and it performs the same
“ office as process. It is as much a part of the record of the case as is
¢ the summons issued by the sheriff.
“ Varinv. Edmondson, 5 Gilman, 270.

“ Tt 78 not enough for a decree to recite that the defendant has been duly
“ served with process, or that he hasbeen regularly notified of the pendency
‘ of the suzt, but the summons or advertisement should appear in the
“ record, so that this court may determine whether the statute has been
 complied with.”

X
1

—D. “The judgment is clearly erroneous, for the reason that it exceeds
the ad damnum in the declaration.

The ad damnum is only for the sum of $123, whereas the judgment is
Jor the sum of $182.46.

Breese, 174 ; 3 Scam., 347; 2 Gilm., 375; 4 Gilm., 79; 1911l 46 ;
22 I11. 287 ; 24 Ill. 197.



(5)

In the case last cited, this court use the following langnage, to wit :

« There is no rule of practice better settled, than that it is error to
« yender judgment for a larger sum than that claimed in the declaration,
« whatever the form of the action.”

See also to the same effect the case of Rives v. Kumler, 27 Ill. 293,
where this court say :

« We have repeatedly decided that a plaintiff in an original suit in the
« Cireuit Court, cannot recover more damages than he has claimed in
“ his declaration.”

For the above reasons, we respectfully submit that the judgment
‘should be reversed.

EKNOX & REED,
Attorneys for Plaintifs in Error.
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Priuted by Bescnt & BarNARrp, 14 South Clark St.

SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1864. S

CORNELIA R. HICHINS,

EDWARD HICHINS,

NICHOLAS H. HICHINS,
V.

ISAAC R. LYON,

EBEN SHERWOOD. J

}- Error to McHenry.

ABSTRACT OF RECORD.

This was an attachment sued out by said Eben Sherwood for him-
self, and Tsaac R. Lyon against the said Cornelia R. Hichins, Edward
Hichins and Nicholas H. Hichins, March 1, 1860.

1-2 Arravit or EsEN Snerwoop, atoresaid, for a writ of attachment, filed
March 1, 1860. Said affidavit alleges, that said Cornelia R. Hichins,
Edward Hichins, and Nicholas H. Hichins, were indebted to said Lyon
and Sherwood in “a large sum, to wit: the sum of one hundred and
“ twenty-three dollars for goods, wares and merchandise, and upon two
‘ promissory mnotes, and that the said Edward Hichins, Nicholas H.
“ Hichins, and Cornelia R. Hichins, are not residents of this State.

“ EBEN E. SHERWOOD.”

2 SAam Arravir verified before Enos W. Smith, J. P.
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11

W=rIT oF ATTACHEMENT in usual form for $123.

Levy or THE WRIT OF ATTACHMENT by sheriff of McHenry county, on
March 1st, 1860, on Lot number ten (10), in Block three (8) in Hichins’
Addition to Woodstock.

Boxp Frep in penal sum of $300, dated on the first day of February,
4. D. 1860.

SAm BonND recites that “on the day of the date hereof the above
“ bounden Lyon & Sherwood have prayed an attachment out of the Cir-
¢ cuit Court at the suit of the said Lyon & Sherwood, against the estate
“ of the above named Cornelia R. Hichins, Nicholas H. Hiching, and
“ Edward Hichins for the sum of $123,” etc., ete.

CERTIFIOATE OF sHERIFF of levy of attachment writ, filed March 1st,
1860.

PrrcrPE For Sunnroxs.

DecrarATION FILED, March 9th, 1860, by defcndants in error against
plaintiffs in error.

The declaration counts, in usual form, upon two certain promissory
notes, dated June 1st, 1859, made by plaintiffs in error to defendants in
error, for §55.67 each, each due in seven months after date, with ten per
cent. interest.

Also, common counts, in usual form, in assumpsit.

Ad damnwm in the declaration in the sum of one hundred and twenty-
three dollars ($123.)

Certiticate of the clerk, that publication of notice of the pendency of
said snit had been made in the Marengo Journal, a weekly journal, ete.,
for six successive weeks, the first publication of which was more than
sixty days prior to the first day of the present term of this court.

The notice of publication does not appear in the record.




(3)

11 Default of plaintiffs in error and judgment against them for the s
12 of one hundred and thirty-two dollars and jforty-siz cents ($132.46) in
favor of defendants in error.

12-13 SpPECIAL EXECUTION in usual form.

14 CerTiricATE oF Twe CrLERk to the Record, in which the clerk certifies
that he cannot find the notice of publication.

ERRORS 'ASSIGNED.

And now comes the said Cornelia R. Hichins by Knox & Reed, herat-
torneys, and says that there is manifest error in the record of the pro-
ceedings, apd judgment aforesaid, to wit:

1. The affidavit for the writ of attachment is defective, and insuffi-
cient in law.

2. The attachment bond is irregular and void.

8. There is no return by the sheriff as to whether or not the defend-
ants below were or were not found.

4. The court erred in rendering the judgment as aforesaid, for the
reason that there was no personal service of processijor appearance by
defendants below, and the record does not show any notice by publi-
cation. 3

5. The judgment ewceeds the ad damnum in the writ and declaration.



(4)

BRIEF OF PLAINTIFFS IN ERROR.

1. The affidavit for the writ ot attachment is insuflicient, as it fails
to state the nature of the indebtedness as near as may be.
Section 1 of the act concerning attachments. :

2. There is no return by the sheriff, as to whether or not the defend-
ants were or were not found.

Morris v. Trustees, ete. 15 [11. 266—269.

4. There was no personal service upon the defendants below, and
the record dees not contain any notice of publication.

In the case of Randall v. Songer, 16 I11. 27, this court say :

¢ The latter (neaning a Hlefendant) must have actual or constructive
“ notice of the proceedings against him, before his default can be prop-
“ erly entered. The record fails to show any such notice in this case.
« The statute presecribes the mode in which a non-resident defendant is
¢ to be brought into court. % 5 % ¥ v e =

« This advertisement is the act of the clerk and it performs the same
“ office as process. It is as much a part of the record of the case as is

¢ the summons issued by the sheriff.
“ Varinv. Edmondson, 5 Gilman, 270.

« It is not enough for a decree to recite that the defendant has been duly
“ served with process, or that he hasbeen regularly notified of the pendency
“ of the swit, but the summons or advertisement should appear in the
“ record, so that this court may determine whether the statute has been
« complied with.”

5. The judgment is clearly erroncous, for the reason that it exceeds
the ad damnum in the declaration.

The ad damnuan 1s only for the sum of $123, whereas the judgment is
Jor the sum of $132.46. ;

Breese, 174 ; 3 Scam., 347; 2 Gilm., 375; 4 Gilm.,, 79; 191l 46;
22 T11. 287 ; 24 TIL. 197.
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In the case last cited, this court use the following langnage, to wit :
¢ There is no rule of practice better settled, than that it is error to
« render judgment for a larger sum than that claimed in the declaration,

« whatever the form of the action.”

See also to the same effect the case of Lewves v. Kumler, 27 Ill. 298,

where this court say :

« We have repeatedly decided that a plaintiff in an original suit in the
« Circuit Court, cannot recover more damages thau he has claimed in

¢ hig declaration.”

For the above reasons, we respectfully submit that the judgment
should be reversed.

KNOX & REED,
Attorneys for Plaintiffs in Error.
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Printed by Beaomr & BARNARD, 14 South Clark St.

SUPREME COURT OF ILLINOILS.

THIRD GRAND DIVISION, l
APRIL TERM, 4. D. 1864. 5

CORNELIA R. HICHINS,
EDWARD HICHINS,
NICHOLAS H. HICHINS,

.
ISAAC R. LYON,
EBEN SHERWOOD. J

r Error to McHenry.

ABSTRACT OF RECORD.

This was an attachment sued out by said Eben Sherwood for him-
self, and Isaac R. Lyon against the said Cornelia R. Hichins, Edward
Hichins and Nicholas H. Hichins, March 1, 1860.

1-2 AxrmavIT or EBEN SnERrwoOD, aforesaid, for a writ of attachment, filed
March 1, 1860. Said affidavit alleges, that said Cornelia R. Hichins,
Edward Hichins, and Nicholas II. Hichins, were indebted to said Lyon
and Sherwood in “a large sum, to wit: the sum of one hundred and
“ twenty-three dollars for goods, wares and merchandise, and upon two
“ promissory notes, and that the said Edward Hichins, Nicholas H.
“ Hichins, and Cornelia R. Hichins, are not residents of this State.

“ EBEN E. SHERWOOD.”

2 Sam Arrmavir verified before Enos W. Smith, J. P.
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WRIT OF ATTACHMENT in usunal form for $123.

LEVY OF THE WRIT OF ATTACHMENT by sheriff of McHenry county, on
March 1st, 1860, on Lot number ten (10), in Block three (3) in Hichins’
Addition to Woodstock.

Boxp Fiep in penal sum of $300, dated on the first day of February,
A. D. 1860.

SAD BoND recites that « on the day of the date heregf the above
¢ bounden Lyon & Sherwood have prayed an attachment out of the Cir-
« cuit Court at the suit of the said Lyon & Sherwood, against the estate
“ of the above named Cornelia R. Hichins, Nicholas H. Hichins, and
« Edward Hichins for the sum of $123,” etc., ete.

CERTIFICATE oF sHERIFF of levy of attachment writ, filed March 1st,
1860.

PrEcrPE For Suanroxs.

DeonarATioN FILED, March 9th, 1860, by defendants in error against

plaintiffs in error.

The declaration counts, in usual form, upon two certain promissory
notes, dated June 1st, 1859, made by plaintiffs in error to defendants in
error, for $55.67 each, each due in seven months after date, with ten per

cent. interest.

Also, common counts, in usual form, in assumpsit.

Ad damnum in the declaration in the sum of one hundred and twenty-

three dollars ($123.)

Certificate of the clerk, that publication of notice of the pendency of
gaid suit had been made in the Marengo Journal, a weekly journal, ete.,
for six successive weeks, the first publication of which was more than
sixty days prior to the first day of the present term of this court.

The notice of publication does not appear in the record.
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14

(3) '

Default of plaintiffs in error and judgment against them for the sum
of one hundred and thirty-two dollars and forty-siz cents ($132.46) in
favor of defendants in error.

SpecraL ExEcUTION in usual form.

'

CerrrFicATE oF THE OLERK to the Record, in which the clerk certifies
that he cannot find the notice of publication.

ERRORS ASSIGNED.

And now comes the said Cornelia R. Hichins by Knox & Reed, her at-
torneys, and says that there is manifest error in the record ot the pro-

- ceedings, and judgment aforesaid, to wit:

1. The affidavit for the writ of attachment is defective, and insuffi-
cient in law.

2. The attachment bond is irregular and void.

3. There is no return by the sheriff as to whether or not the defend-
ants below were or were not found.

4. The court erred in rendering the judgment as aforesaid, for the
reason that there was no personal service of processjor appearance by
defendants below, and the record does not show any notice by publi-

cation.

5. The judgment exceeds the ad damnum in the writ and declaration.

b,
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BRIEF O F PLAINTIFFS IN ERROR.

L. The affidavit for the writ of attachment is insuflicient, as it fails
to state the nature of the indebtedness as near as may be.
Section 1 of the act concerning attachments.

2. There is no return by the sheriff, as to whether or not the defend-
ants were or were not found.

Morris v. Trustees, ete. 15 [11. 266—269.

4. There was no personal service upon the defendants below, and
the record does not contain any notice of publication.

In the case of Randall v. Songer, 16 I11. 97, this court say :

¢ The latter (neaning a defendant) must have actual or constructive
“ notice of the proceedings against him, before his defanlt can be prop-
¢ erly entered. The record fails to show any such notice in this case.
¢ The statute prescribes the mode in which a non-resident defendant is
¢ to be brought into court. Z 2 e el

¢ This advertisement is the act of the clerk and it performs the same
¢ office as process.. It is as much a part of the record of the case as is
¢ the summons issued by the sheriff.
“ Varinv. Edmondson, 5 Gilman, 270.

« It 2s not enough for a decres to recite that the defendant has been duly
“ served with process, or that ke hasbeen reqularly notified of the pendency
“ of the suit, but the summons or advertisement should appear in the
“ record, so that this court may determine whether the statute has been
¢ complied with.”

&. The judgment is clearly erroneous, for the reason that it exceeds

e " *the ad damnum in the declaration.

The ad damnum 4s only for the sum of $123, whereas the judgment is

Jor the sum of $132.46.

Breese, 174 ; 3 Scam., 347; 2 Gilm., 375; 4 Gilm., 79; 1911l 46;

92 TIl. 287 ; 24 TIl. 197.



(8)

In the case last cited, this court use the following language, to wit :

“ There is no rule of practice better settled, than that it is error to .

£ . : , : :
] “ render judgment for a larger sum than that claimed in the declaration,
w “ whatever the form ot the action.”

(M See also to the same effect the case of Rives v. Hwmler, 27 Ill. 293,
,'ﬁ‘ where this court say :
)
J

/ > « We have repeatedly decided that a plaintiff in an original suit in the
’}/ « Circuit Court, cannot recover more damages thaun he has claimed in
S'L/ ¢ his declaration.”

4

For the above reasons, we respecttully submit that the judgment
should be reversed.
ENOX & REED,
——Attorneys for Plaintifs in Eyror:
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/- SUPREME COURT OF ILLINOIS.

w7
j THIRD GRAND DIVISION, |
// : APRIL TERM, 4. D. 1864. 5

CORNELIA R. HICHINS,
" EDWARD HICHINS,
NICHOLAS H. HICHINS,

r Error to McHenry.
v.

ISAAC R. LYON,
EBEN SHERWOOD. J

ABSTRACT OF RE CORD.

This was an attachment suned out by said Eben Sherwood for him-
self, and Isaac R. Lyon against the said Cornelia R. Hichins, Edward
Hichins and Nicholas H. Hichins, March 1, 1860.

1-2 ArrmaviT or EBEN SHERWOOD, aforesaid, for a writ of attachment, filed
March 1, 1860. Said affidavit alleges, that said Cornelia R. Hichins,
Edward Hichins, and Nickolas H. Hichins, were indebted to said Lyon
and Sherwood in “a large sum, to wit: the sum of one hundred and
‘“ twenty-three dollars for goods, wares and merchandise, and upon two
“ promissory mnotes, and that the said Edward Hichins, Nicholas II.
“ Hichins, and Cornelia R. Hichins, are not residents of this State.

“ EBEN E. SHERWOOD.”

2 Samw Arrmavrr verified before Enos W. Smith, J. P.




2-34 WRIT OF ATTACHMENT in usual form for $123.

4 Levy oF THE WRIT oF ATTACHMENT by sheriff of McHenry county, on
March 1st, 1860, on Lot number ten (10), in Block three (8) in Hichins’
Addition to Woodstock.

5 Bownp Firep in penal sum of $300, dated on the first day of February,
4. D. 1860.

SAD BonND recites that “ on the day of the date hereof the above
¢ bounden Lyon & Sherwood have prayed an attachment ont of the Cir-
“ cnit Court at the suit of the said Lyon & Sherwood, against the estate
“ of the above named Cornelia R. Hichins, Nicholas H. Hichins, and
« Edward Hichins for the sum of $123,” etc., etc.

. 6 CERTIFIOCATE oF sHERIFF of levy of attachment writ, filed March 1st,
1860.
T PrrorpE FOrR SUMDMONS.
8 DEeoLARATION FILED, March 9th, 1860, by defendants in error against

plaintiffs in error.

The declaration counts, in usual form, upon two certain promissory
9 notes, dated June 1st, 1859, made by plaintiffs in error to defendants in
error, for $55.67 each, each due in seven months after date, with ten per

cent. interest.

9-10 Also, common counts, in usual form, in assumpsit.

10 Ad damnwm in the declaration in the sum of one hundred and twenty-
three dollars ($123.)

10l Certificate ot the clerk, that publication of notice of the pendency of

said suit had been made in the Marengo Journal, a weekly journal, etc.,
for six successive weeks, the first publication of which was more than
sixty days prior to the first day of the present term ot this court.

The notice of publication does not appear in the record.
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(3)

Default of plaintiffs in error and judgment against them for the sun
of one hundred and thirty-two dollars and forty-siz cents ($132.46) in
favor of defendants in error. :

SPECIAL EXECUTION in usual form.

CerTricATE oF THE OLERK to the Record, in which the clerk certifies
that he cannot find the notice of publication.

ERRORS 'ASSIGNED.

And now comes the said Cornelia R. Hichins by Knox & Reed, her at-
torneys, and says that there is manifest error in the record ot the pro-
ceedings, and judgment aforesaid, to wit

1. The affidavit for the writ of attachment is defective, and insuffi-
cient in law.

2. The attachment bond is irregular and void.

3. There is no return by the sheriff as to whether or not the defend-
ants below were or were not found.

4. The court erred in rendering the judgment as aforesaid, for the
reason that there was no personal service of processjor appearance by
defendants below, and the record does not show any notice by publi-
cation.

8. The judgment exceeds the ad damnum in the writ and declaration.
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(4)

BRIEF OF PLAINTIFFS IN ERROR.

L. The affidavit for the writ ot attachment is insuflicient, as it fails
to state the nature of the indebtedness as near as may be.
Section 1 of the act concerning attachments.

2. There is no return by the sheriff, as to whether or not the defend-
ants were or were not found.
Morris v. Trustees, ete. 15 [11. 266—269.

4. There was no personal service upon the defendants below, and
the record does not confain any notice of publication.

In the case of LRandall v. Songer, 16 I11. 27, this court say :

¢ The latter (ineaning a detendant) must have actual or constructive
“ notice of the proceedings against him, before his default can be prop-
¢ erly entered. The record fails to show any such notice in this case.
¢« The statute prescribes the mode in which a non-resident defendant is
“ to be brought into conrt. * & % 2 & & 4

¢« This advertisement is the act of the clerk and it performs the same
“« office as process. It is as much a part of the record of the case as is

¢ the summons issued by the sheriff.
“ Varinv. Edmondson, 5 Gilman, 270.

« Tt is not enough for a decree to recite that the defendant has been duly
« served with process, or that he hasbeen regularly notified of the pendency
“ of the suit, but the summons or advertisement should appear in the
% record, so that this court may determine whether the statute has been
¢ complied with.”

~

8. The judgment is clearly erroncous, for the reason that it exceeds
the ad damnum in the declaration.

The ad damnwm is only for the sun of $123, whereas the judgment is
Jor the sum of $132.46.

Breese, 174 ; 8 Scam., 347; 2 Gilm., 375; 4 Gilm., 79; 191l 46;
22 T11. 287 ; 24 Tll. 197.




(5)

In the case last cited, this court use the following language, to wit :
¢« There is no rule of practice better settled, than that it is error to

« render judgment for a larger sum than that claimed in the declaration,

« whatever the form of the action.”

See also to the same effect the case of Rives v. Kumler, 27 Ill. 293,

where this court say :

« We have repeatedly decided that a plaintiff in an original suit in the
« Qircuit Court, cannot recover more damages thau he has claimed in

¢ his d_ec]m-ation.”

For the above reasons, we respectfully submit that the judgment
should be reversed.

EKNOX & REED,
Attorneys for Plaintifs in Error.
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STATE OF ILLINOIS, ‘(
SUPREME COURT.
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Priuted by Beacn & BarxArp, 14 South Clark St.

SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION, l
APRIL TERM, 4. D. 1864. 5

CORNELIA R. HICHINS,

EDWARD HICHINS,

NICHOLAS H. HICHINS,
V.

ISAAC R. LYON,

EBEN SHERWOOD. ]

~

i Error to McHenry.

ABSTRACT OF RECORD.

This was an attachment sued out by said Eben Sherwood for him-
self, and Isaac R. Lyon against the said Cornelia R. Hichins, Edward
Hichins and Nicholas H. Hichins, March 1, 1860.

ArrAvIT OF EBEN SHERWOOD, aforesaid, for a writ of attachmen t, filed
March 1, 1860. Said affidavit alleges, that said Cornelia R. Hichins,

Edward Hichins, and Nicholas H. Hichins, were indebted to said Lyon
O LR o I



2-34 ‘Wrir oF ATTACHMENT in usual form for $123.

4 Levy oF THE WRIT OF ATTACHMENT by sheriff of McHenry county, on
March 1st, 1860, on Lot number ten (10), in Block three (8) in Hichins’
Addition to Woodstock.

5 Bonp Frep in penal sum of $300, dated on the first day of February,
4. D. 1860.
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(3)

11 Defanlt of plaintiffs in error and judgment against them for the sumn
12 of one hundred and thirty-two dollars and forty-siw cents ($132.46) in
favor of defendants in error.

12-13 SPECIAL EXECUTION in usual form.

14 CerTIFIoATE OF THE CLERK to the Record, in which the clerk certifies
that he cannot find the notice of publication.

ERRORS ASSIGNED.

And now comes the said Cornelia R. Hichins by Knox & Reed, her at-
torneys, and says that there is manifest error in the record ot the pro-
ceedings, and judgment aforesaid, to wit:

1. The affidavit for the writ of attachment is defective, and insuffi-
cient in law.

2. The attachment bond is irregular and void.

3. There is no return by the sheriff as to whether or not the defend-
ants below were or were not found.

4. The court erred in rendering the judgment as aforesaid, for the
reason that there was no personal service of processior appearance by
defendants below, and the record does not show any notice by publi-
cation.

5. The judgment exceeds the ad damnum in the writ and declaration.




(4)

BRIEF O T PLAINTIFFS IN ERROR.

1. The affidavit for the writ ot attachment is insufficient, as it fails
to state the nature of the indebtedness as near as may be.
Section 1 of the act coneerning attachments.

2. There is no return by the sheriff, as to whether or not the defend-
ants were or were not found.
Morris v. Trustees, ete. 15 I11. 266—269.

. v
4. There was no personal service upon the defendants below, and
the record does not confain any notice of publication.

In the case of Randall v. Songer, 16 I11. 27, this court say :

¢ The latter (ineaning a detendant) must have actual or constructive
“ notice of the proceedings against him, before his default can be prop-
¢ erly entered. The record fails to show any such notice in this case.
¢ The statute prescribes the mode in which a non-resident defendant is
¢ to be brought into court. * * * * AT IR

¢ This advertisement is the act of the clerk and it performs the same
¢ office as process. It is as much a part of the record of the case as is

¢ the summons issued by the sheriff.
“ Varinv. Edmondson, 5 Gilman, 270.

« It 78 not enough for a decree to recite that the defendant has been duly
¢ served with process, or that ke hasbeen regularly notified of the pendency
“ of the swit, but the summons or advertisement should appear in the
¢ record, so that this court may determine whether the statute has been
¢ complied with.”

&. The judgment is clearly erroncous, for the reason that it exceeds
the ad damnum in ‘the declaration. '

The ad damnun is only for the sum of $123, whereas the judgment is
Jor the sum of $132.46.

Breese, 174 ; 3 Scam., 347; 2 Gilm., 375; 4 Gilm., 79; 1911l 46;
22 TIl1. 287 ; 24 Tll. 197.




(9)

In the case last cited, this court use the following language, to wit :

¢ There is no rule of practice better settled, than that it is error to
“ render judgment for a larger sum than that claimed in the declaration,
“ whatever the form of' the action.”

See also to the same effect the case of Riwes v. Kumler, 27 Ill. 293,
where this court say :

“ We have repeatedly decided that a plaintiff in an original suit in the
¢« Qircuit Court, cannot recover more damages thau he has claimed in
“« his declaration.”

For the above reasons, we respectfully submit that the judgment

should be reversed.

KNOX & REED,
Attorneys for Plaintifs in Error.
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