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SUPREME COURT OF ILLINOIS

April Terfn, 1861.

HARVEY B. HURD, Appellant,

v. Points & Brief of Appellee.
ANDREW J. BROWN, Appellee.

The declaration avers that the appellant made his two certain
promissory notes Ly the name and style of Dunlap, Wright & Co.,
dated April 28, 1857, for $1,062,00 and $1,233,69, payable in 90
days and 4 months, respectively. Total, $2,295,69.

The evidence shows—
That Robert L. Dunlap, Josiah E. Colburn, A. P. Wright, and
Iarvey B. Ilurd, were partners in 1855, and part of 1856.

The notes were given by direction of ITarvey B. llurd, after the
dissolution of Dunlap, Wright & Co., for the yurpose of procaring
money to liquidate a partnership debt at the Marine Bank, of
£1,801,00, which indebtedness was incurred while said partnership
existed.

Roswell Scott, book-keeper of the firm at the time, testifies that
le knew the firm were indebted to the Marine Bank in about $1600
81800, for over drafts of the bank account.

Robert L. Dunlap, partuer, and the active business man of the
firm, testifies that the firm were owing the Bank $1,801,00 for over
drafts on the bank account of said firm.

Josiah E. Colburn, partner, testifies to the same thing.

A. P. Wright, by his signature to a statement of the firm’s in-
debtedness, acknowledges the indebtedness to the Marine Bank of
$1,501,00.

The several partners, excepting ITurd, acknowledge their just in-
debtedness, and their liability to pay said account of $1,801,00.

The bank book, known as a pass book, in the hands of the firm,
introduced in evidence, shows the balance against the firm of
£1,801,00.
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The checks of the firm on the bank, introduced in evidence, show
that the same were for the payment of partnership indebtedness,
except the last twe checks, while said partnership existed.

Next to the last check, was June 6, 1856, after the dissolution,
but to pay a note of the firm, given beforc the dissolntion, to B
Wing & Co., for $600,94,00.

The last check drew no money from the bank, but was made
April 30, 1857, to represent interest on the over-draft to that date.

The Appellant, Ilarvey B. Hurd, to avoid this evidence of in-
debtedness on the part of the firm of Dunlap, Wright & Co., intro-
duces Horatio G. Loomis. Vice President of the Marine Bank, with
a copy of the Marine Bank Ledger account, to prove that the firm
were not indebted to the bank, and that by the entries in said ledger
account "the bank was indebted to the firm of Dunlap, Wright &
Co.

But by reference to the Daily Journal of the Marine Bank kept
by the Clerk who receives the deposits, (testimony of Wm. B.
Iubbard, clerk in the bank,) there is no journal entry of money
received Feb. 29, 1856, $1,000; March 15, $700; June 14, $760;
total, $24,50, and no check contra to offset the above entries, April
30, 1857, for $2,450,00. Excluding thesc four entries from the
ledger, shows the indebtedness of the firm to the bank of $1,801,00,
as appears from their pass book in their possession, produend in ev-
idence on the trial, and which does not contain the above four en-
ries.

And the Appellee claims that the above entries were made in the
Ledger by the book-keeper, clerk in the bank, to give the firm credit
with the bank, and when the firm knew they were not entitled to
credit, and when they knew they were overdrawing their account.

[ The clerk who made the entrics, and through whose agency the
over-crafts were permitted, without the consent of the bank, being
dead, his testimony could not. be produced by the plaintiff,

Dunlap being re-called, testifies that the three deposits, Feb. 27,
$1,000; March 15, §700; June 14, §750, were never made, and no
money drawn ont April 30, 1857.

Colburn, so far as he knows, testiffes to the same.

The partnership and the idebtedness of the firm is sufliciently
proven by other evidence than the testimony of Dunlap & Colburn.
(The testimony of Scott, Bank or Pass Book, Checks, and corrected
Marine Bank Books.)
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The liability of the appellant to pay this indebtedness to the Ma-
rine Bank, and his obligation to pay the sume whether he received
contribution from his co-partners or nof, is evident.

Being so indebted, the Appellant, Hurd, directed Dunlap & Col-
burn to apply to the Appellee, Brown, for money to liquidate this
indebtedness at the Marine Bank, and directed the notes sued on to
be given under the name of Dunlap, Wright & Co., there being
then no such firm in existence. it being previously dissolved.

By assuming this name, issuing notes and receiving money there-
on, the Appellant incurred liability the same as if he had written a
note over his own individual name.

The pleas of the Appellant leave only one question to be decided
—Did the Appellee direct the notes to be given ?

To prove this point, the Appellee introduced Dunlap & Colburn,
who explicitly testify that ITurd did authorise and direct such notes
to be given, and upon those notes the money was obtained and ap-
plied in payment ot said indebedness to the Marine Bank.

The evidence shows that ITurd expressly directed application to
be made to Brown, tor the reason that Brown was owing him about
$2,000 and therefore was under obligation to aid him in raising the
money; and it is a fair presumptien that Brown knowing and ap-
preciating that obligation, did aid in raising the money, and did
take up the notes, especially relying upon his business connections
with Hurd for his security.

Objection was made to Dunlap’s & Colburn’s being sworn as
Witnesses, for the allezed reason that they were interested in the
event of the suit.

The Appellee in bringing this suit and in offering Dunlap and
Colburn as witnesses, relies upon the decisions of this Court in the
case of Crook v.Taylor 12 IIl. R. p. 353, and other cases there cited.

A partner who is not joined asa defendant may be called as a
witness by the plaintiff to prove the cause of action againet the
partner sued.

Dunlap & Colburn are not paities to the record.

The judgement in this case can not be used for or against them
in any event, for the reason they are not parties thereto.

The witnesses, if at all, are interested in behalf of ITurd, to dis-
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prove the indebteness to the Marine Bank, and their liability for
contribution.

Dunlap & Colburn acknowledge their indebtencss, liablity, and
oblegation to make contribution, and their evidence is against
themselves and to the extent of the admission of their oblegation
to make contribution their evidence is favorable for Hurd.

Dunlap & Colburn are not interested in having this action
succeed. In case this action fails and Dunlap & Colburn are sued,
they would be able to enforce contribution from their partners, and
in case it succeeds, they are liable to make contribution to Hurd,
when he shall have paid the co-partnership indebtedness.

Dunlap & Colburn, acting under the dircction of Hurd, in
giving, the notes are competent to prove their agency and acts, as
are agents generally, from whatever source that agency is derived,
from partnership or otherwise.

Cases cited by the Cowrt in Crook v. Taylor.
Hudson v Robinson, 4. Maule & Selwyn, 475
Blackett v Weir, 5 Barnwell & Creswell, 885
ITall v Curyon, 9 ibid, 646

Brooks v McKinney, 4 Scammon, 709

ANDREW J. BROWN,

in proper person.
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SUPREME COURT.

~Dr———

STATE OF ILLINOIS.

HARVEY B. HURD, Appellant, ]

N7 s

ANDREW J. BRO W N, Appellee. |

Tais is a suit brought by Andrew J. Brown against Harvey
B. Hurd, to recover of him the amount of two judgment
notes for $2,296, made by Robert L. Dunlap and Jonah E.
Colburn, in the name of Dunlap, Wright & Co., over a year
after the firm had been dissolved. The firm dissolved 20th April,
1856, and the notes were given on the 28th April, 1857, paya-
ble to Brown, who knew of the dissolution. ~Dunlap signed the
firm’s name to the notes, and he and Colburn executed the

power of attorney attached.

The plaintiff brings his suit against Hurd alone, so as to
avail himself of the testimony of his ‘brother-in-law, Dunlap, and
his confederate, Colburn, to prove that Iurd authorized the
giving of the notes, and fixed his liability on them. When they
were called as witnesses, the plaintiff admitted that Dunlap was
the same person who signed the note, and that he and Colburn

were the same persons who executed the powers of attorney at-
tached to them. The defendant objected to their being sworn,
on the ground that they were interested in the event of the



@ :

[3)

~

suit; but the Court over-ruled the objection, and the defendant
excepted. They then testified that Hurd was a partner in the
firm of Dunlap, Wright & Co. when it dissolved, in April, 1856

that, when the firm dissolved, it owed the Marine Bank $1,800
for over-drafts on their account, and that Dunlap and Colburn went
to Hurd’s office together to see about raising money to pay it;
that they found Hurd alone in his office: asked him if he had
raised the money; that Hurd said “No.” And Dunlap swears
Hurd asked him if he could not raise it of Brown, or the
Forrests, upon the notes of Dunlap, Wright & Co.  Colburn
swears that only Brown’s name was mentioned.  Dunlap says
he asked Hurd if it would be right to give the notes of the firm,
as it had ceased, &c.; that Dunlap said he would try: and they
went immediately to Brown’s office and gave the notes.

Thomas L. Forrest, a brother-inlaw of Brown, swears that
Brown did not advance the money upon the notes, but they
were discounted by Forrest Bro.’s & Co. to Dunlap, Wright & Co. ;
that no money was counted out to Dunlap, but the notes simply left
with Forrest; and either he took the money to the Marine Bank, or
his brother, Henry L., who was the bookkeeper at the Marinc
Bank, and a partner in the firm of Forrest, Bro.’s & Co., got it and
took it there. A pass-book was also introduced by plaintiff,
which showed a deposit of $2,141.41 on the 29th April, 1857,
and a check, paid on the 30th, for $339.17, which balanced
account (Rec. p. 20). The balance to make up the $2,296 was
added into the note for extra interest. It appeared, however,
upon cross-examination of Dunlap, that the original pass-book of
the firm had been left at the Marine Bank about the time Hurd
went out of the firm, since which time he had not seen it, and,
though he had inquired for it since, it was not to be found, and
the one introduced in evidence was a new one, made out at the

time of the note’s transaction, and handed him by Thomas L.
Forrest, and was in the hand-writing of Henry L. The Vice-
President of the Marine Bank, who was introduced by the de-
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fendant, produced the ¢ Individual Ledger” of the Bank, which
contained the whole and only account with the firm of Dunlap,
Wiright & Co., from which it appeared that, at the time Hurd
left the firm, there were $110.24 due the Bank for over-draft;
that on 6th of June $600 were drawn out, and $750 deposited,
leaving $38.82 due the firm: and so the account had stood, with-
out any deposits or drafis, till the 29th of April, 1857, when
there was a credit of $2,141.13, and on 30th, $609.22, making a
credit to firm of $2,789.19, and, on same day, charge of $2,450
and $339.17, balancing account (Rec. p. 47).  Thus, the Court
will see the -books of the Bank stood with a credit to the firm
for nearly a year after its dissolution, and so stood when the
notes in question were given. The entries were all in Henry

L. Forrest’s hand-writing.

The appellee contended that the account upon the books. of
the Bank was fraudulent; that Forrest had credited the firm with
money that had never been deposited. — Mr. Loomis, upon his
cross-examination, testified, that if he (Forrest) had made false
entries, it would have been detected; that they had means of
detection, and that they tried the books once in two weeks, and
that he could not have kept it covered but a short time. He
also testified that the check in the “Individual Ledger” was the
" «@General Ledger,” which was made up from deposit tickets,
and those only would tell in whose account the fraud had been
perpetrated.  He again says, that if there had been an error,
it would have been discovered.  Although Scott & Colbwun try
to swear that there was some indebtedness to the Bank, their
cross-examination shows that they knew nothing about it but
what Dunlap told them.  After Loomis’ testimony, Dunlap was
recalled to the stand, and swore that items—Eeb. 29, 1856, $1,000
March 15, $700; and June 14, $750, and which did not appear
in the pass-book, were never deposited. But he swears he de-
posited $1,500 on this account in December, 1856.  Colburn
also swears to the same thing, and swears he borrowed the money
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and let the firm have it. Yet no such credit appears in the pass-
book or on the Bank’s account with the firm. Dunlap swore that
the $1,500 was the only item of deposit he could give correctly;
that he had no rccollection on the subject of the other deposits,
except by the books; and he had looked over the pass-book, and .
that was what he settled by. One of the book-keepers of the Ma-
rine Bank stated that he did not find the items omitted on the pass-
book entered in the journal. Some of the entries in that book were
in Henry L. Forrest’s hand-writing- There was nothing showing
what connection the journal had with the matter, or whether it
would be a check on the ¢ Individual Ledger.”

We think the Court, after reading the testimony in this cause,
will be struck with these peculiar features of the plaintiff’s case:
That the book-keeper of the Marine Bank, Henry L. Forrest,
should pass such large amounts to the credit of Dunlap, Wright &
Co., without the knowledge of any body—even Dunlap; that Col-
burn should swear he borrowed and loaned to the firm §1,500, in

December, 1856 ; and that both Dunlap and Colburn should swear
it was deposited at Marine Bank : and yet there should be no trace
of it upon the books of the Bank, or the new pass-book ; that the
old pass-book should have been lost at the time it ‘as; that Hurd
should so freely and fully authorize Dunlap to borrow money, and
pledge him for it; after the contest in Kebruary before, and Dun-
lap’s threats that he should direct it to be borrowed of Brown,
while Brown owed him the full amount wanted; that the trouble
should be taken to send the note to a remote part of the city for
Colburn’s signature, and that neither of the parties thought it
worth while to see IIurd or get his signature, though he was within
half a block of the Bank of Forrest, Bro.’s & Co., where the busi-
ness was done ; and Brown, a lawyer, knowing the firm had been
dissolved for a year, and that Hurd could only be bound by express
authority ; that all this transpired between brothers and brothers-
inlaw ; that Hurd was never called in by the Forrests to pay the
note, or interest; that Brown should take it up, without any effort
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on their part to collect it of any body; and, more than all, that
Forrest, the book-keeper, should be able to keep his wunsolicited
fraud upon the Bank covered, for over a year, with semi-monthly
trials by the Bank for the detection of all such frands—or that he
should have allowed himself to stand in such jeopardy so long.

The Court will see by the record, the appellant took the proper
exceptions to the admission of the testimony of Duulap & Colburn,
and to the introduction of the notes in evidence by objections before
and during the taking of the testimony, and by motion to exclude
the same after it had been given.

The first question raised by the record is: Were Dunlap & Col-
burn, who stood confessedly liable upon the notes under their own
hands and seals, competent witnesses to bring in Hurd as a joint
debtor with themselves, and compel him to pay the whole debt in
the first instance ?

e o d

They were clearly instragted. Inthe language of the authorities:
“The effect of their testimony was to take a third of the debt off
“their own shoulders and throw it on the appellant’s,” though they
confess themselves liable to the appellee for the whole debt; yet,
“tracing the consequences of their testimony to their final result,
“they get rid of one third of the debt, to the whole of which they
would otherwise be liable.” Dunlap & Colburn are undoubtedly
liable for the whole debt, whether they acknowledge it or not. By
their testimony in this action, they throw the whole of it upon Hurd,
and reduce their ultimate liability one-third.

They stood bound for the whole debt, under their hands and seals,
and the only question before their minds was, whether they could
make Hurd contribute. Had they paid the notes, they would not

have been permitted to show Hurd’s liability by their own testimony.
They cannot do indirectly what they could not do directly. It is



@

6

a shrewd contrivance of Dunlap and his brothers-in-law, Brown,
and the Forrests, to execute the threat of Dunlap, made in February,
before the note was given (Record 1, 24). If Hurd pays the debt,
he can have no remedy but to sue these witnesses for contribution.
If the appellee contends that if Hurd is not jointly liable he can
recover back the whole, I answer him that this is assuming that
they can swear a liability upon me as a joint liability, because I may
have the right to prove that the witnesses have purjured themselves.
But even if Hurd V(:oﬂlauf)'l'b;*e'ﬂlis, he could not recover for the
whole amount, for their would be no implied promise to repay him.
Justice Richards, in the case of Wm. H. Marshall vs. Thrakill’s
Executors, 12 Ohio, 279, a case exactly like this, says, in treating of
the very same question: ‘ Before Thrakill could recover the money
“of Marshall, the witness, it would be incumbent upon him to show
“ that the payment was made at Marshall’s instance and request, for
“no man can make another his debtor against his will. The law
“raises no implied promise on such a state of facts. Now, in the
“supposed case, the record itself would be the best evidence of
“which the case would admit, to show payment by Thrakill to plain-
“tiff, for the use of Marshall; but, when introduced, it would not
“ghow that the whole payment was made for Marshall’s use. On
“the contrary, it would be, as to him, conclusive evidence that a part
¢ of it was made on his own account, and, at most, would only en-
“title him to contribution. Could he get along without the record ?
“ Not well. Lay it out of view, and he must still prove that the
“payment was made at the request of Marshall, expressed or im-
¢ plied, and the case stands no better for him. The only act of
« Marshall, upon which an implied request of payment for his use
“could be raised, is the very evidence given on the trial, and that,
“if used at all, must be taken entire, and, like the record itself,
“would show that but half the demand was paid for Marshall’s use.
“So, taking the matter every way, manage iv the best way he
“can, and the witness, Marshall, will have the benefit of his own
¢ oath in transferring one-halt of his own debt from his own shoul-
¢ ders on those of another. The result is an inevitable one, at least.
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“We can see no way of escape. The witness was, therefore, in-
“terested and incompetent.” There cannot be any escape from the
position that the witnesses were instructed to swear Hurd into a
joint liability with themselves; and I think I can show, to the en-
tire satisfaction of the Court, that the law excludes their testimony.

The appellee will, however, rely upon a dictum of €, /. Treat,
in the case of Crook ws. Taylor (12 IlL., 353). Though the dictum
referred to would seem to cover this case, the question decided in
that case is clearly different from the one at issue in this. In that
case, the mnote sued was signed “ George A. Crook, per George
Spruch.”  Spruch was offered as a witness to prove that he signed
the note as agent of Crook. It was a mere question of agency,
where, préma facie, the witness was not lialle to the plaintiff. TIle
was no more liable on the note than any other agent would have
been. The fact called out on the cross-examination, that he was in-
terested in the transaction as a partner, was held to make no
difference.

The case of Crook »s. Taylor, is almost exactly like the case of
Tappen vs. Baily (4 Met., 529). In that case, it was shown that the
witness Wilder, had been advertised as having been reilected as
agent of the Company, and articles of agreement were shown,
proving the defendants were partners in the Company called the
Kenebee Lumber Company. The note sued upon was signed by

'Wildcr, as agent of the Kenebee Lumber Company.

C. J. Suaw, delivering the opinion of the Court, says: «In
“ regard to the competency of Wilder as a witness, it appears to us
“ that, upon the ground mainly relied upon, the objection goes to
¢ his interest in the question, and not in the event of the suit. The
“ ground is, having assumed to act and make the note in the name
“and Dby the authority of the Company, if he was not so author-
“ized, he was personally bound by the contract,’'so that charging
“ the Company would tend to relieve himself from the responsi-
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“Dility. This is obviously an interest in the question only, because
“ the judgment, on whichever side it may be given, could not Dbe

“ given in evidence in a suit against him. Besides, by the general

“rule, an agent is competent to prove the authority under which
* he acted, and the acts done under it. As a mere member of the
“ Company, Wilder is called to testify against his interest, because
it is to charge the Company with a debt, the payment of which
“ he will be liable to contribute. Brackett vs. Wier (5 Brain. & Cres.,
 385) ; Hall vs. Curyon (9 Brain. & Cres., 646).”

But in the subsequent case of Columbian Manufacturing Co.
vs. Alfred Dutch et al. (13 Pick., 125), which was a case involving
the identical question in the case at law, and in which the same
C. J. Smaw delivered the opinion of the Court, the witness is held
incompetent. The suit was to recover value of a quantity of sheet-
ing consigned to Dutch & Malchett. The firm dissolved, and the
goods were left in store of A. Dutch & Co. Dutch was offered to
prove that the acceptances in question, which were drawn on A.
Dutch & Co., were so drawn for convenience. Duteh & Malchett
were still to be liable for the goods, notwithstanding the dissolution,
and that he acted as the agent of that firm in giving the acceptances.

C. J. Suaw, in delivering the opinion of the Cowrt, says: «1It
“must be considered that Dy defeating this action, Dutch lays the
“foundation of another against himself, in which he must be solely
¢ charged with the debt ; whereas, if he testifies against the defend-
“ant, and in favor of the plaintiff, he fixes the other defendant as
“ equally liable with himself for the debt—equally liable for the whole
“in the first instance, and ultimately liable prima facie to contribu-
“tion.”

Tt this is a good distinction, it fully reconciles the case of
Crook ws. Taylor with the case at bar, and with the numerous
authorities which I propose to present to your honor. Spenck was
held opt as agent of Crook, and was not liable, upon the note, as
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principal. The plaintiff had a right to deal with him in the belief
that he could prove his agency by his testimony. The liability of

Crook did not depend upon the proof of a joint liability with the

witness, as in the case at bar. And the Court will observe that the

case of York vs. Blott, hereafter referred to, is the only case, Eng-
lish or American, where the witness was allowed to testify where
the plaintiff was bound to prove a joint liability with the witness
to recover in his suit; and in that case the witness simply proved
the signature of the defendant. If the case of Crook ws. Taylor
cannot be thus distingunished, it must stand opposed to both author-
ity and reason.

As the same Judge delivered both opinions, and in the latter
the former is not over-ruled, there can be no doubt the Supreme
Court of Massachusetts regard them as consistent with each other.

The distinetion to be drawn from these cases is: Where the
witness acted only as the agent of the Company, and is not prima
Jacie liable upon the note, he is competent to prove his agency;
but where he is préimarily liable for the whole debt, he is incompe-
tent to show another jointly liable with him.

Mr. Greenleaf lays down the rule that, “In a suit against one
“on a joint obligation, a co-obligor, not sued, is not a competent wit-
“ness for the plaintiff to prove the execution of the instrument by
“the defendant, for he is intended to relieve himself of part of the
“debt by charging it on the defendant.” 1 Greenleaf’s Ev., § 395,
8th edition. |

In presenting the further authorities, I shall first quote all that
I have been able to find in any way bearing against the appellant,
following them with the authorities in his favor, believing that the
Court will see that though there is a seeming conflict between the
cases in the King’s Bench on one side, and the Common Pleas of
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England and all the American cases on the other, yet every case
like the one at bar sustains the position of the appellant.

The case of IHudson ws. Robinson (4 Maul. & Selwin, 474,
referred to in Crook »s. Taylor), was a suit against the individual
partner for a bill of goods purchased by him ot the plaintiff, and
which he sold, and for which he received the money to his own use;
and as it appeared he had mixed his firm up with the purchase, one
of his partners was held a competent witness, to show that he re-
ceived the money to his own use.

The case of Blackett vs. Weir (5 Barn. & Cress., 385), which
seems to be the leading case on that side of the question, was a case
where the plaintiff sold goods to a steam yacht company, and the
witness, Gibson, was a partner, but had had nothing to do with the
purchase of the goods, and did not appear to be liable, except for
contribution, he was admitted to prove the defendant a partner of
the company ; and the Court there say, in support of their rulling,
there was nothing but his admission to show he was liable to con-
tribute.

In the case of Hall 2s. Lett (9 Barnwell & Oress.,) the wit-
ness was not the party primarily liable. Ie had no hand in con-
tracting the debt. IIe was a shareholder in the company which
had contracted the debt, and was admitted to prove the defendant
was also a shareholder.

The case of York zs. Blott (5 M. & S. 71) admits the witness
to prove his own signature and that of his co-defendant.

These are all cases in the King’s Bench, and are the only Eng-
lish cases that way. They are opposed by the case of Brown ws.
Brown (4 Taunt., 752), which decides, “that in an action on a joint
¢ contract against two, one who has suffered judgment by default, is
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effect. The Court say: “ A partner in a firm is not an admissible
“witness to prove that another person is a member.”

The case of Puarveyance vs. Dryden (3 Sergent & Rawle, 402),
was for money borrowed Dby the witness, Dryden, and, as he testi-
fied, paid over to the defendant, Purveyance. The witness was
called to prove this fact and the fact of partnership. Trrcmuaxy,
C. J., delivering the opinion of the Court, says : ““ Samuel Dryden,
“son of plaintiff, received the whole of the money of the plaintiff.
“ e is, prima facie, liable for the whole; and, if the plaintiff fails
“ in this suit, he must pay the whole. The effect of his evidence,
““ then, is to take half the burden off his own shoulders and throw
“it on the defendants. It is contended that he swears against his
“ interest because he confesses himself answerable to the plaintifl for
“ the whole debt. True, Lie does so; but, tracing the consequences
“ of his testimony to their final result, he gets rid of half the debt,
¢ to the whole of which he wonld otherwise be liable.” And Gro-
soN, J., in concurring, adds: “If the plaintiff had sued the wit-
“ness and recovered, and witness had sued his partner, he would
“ be obliged to prove the existence of the parnership, and that the
“sum was employed in the business of the firm. I think it clear
“ he was incompetent to prove any fact he would be bound to prove
“Detween himself and his partner, in which the verdict, as in this
¢ case, would be evidence.”  Taylor vs. Ilenderson (17 Sergent &
Rawle, 453), is to the same effect.

Tlie case of Van Rant 2s. Kay (2 Humphrey, 106), was an ac-
tion against A., as the malker of a promisory note signed by A. & B.,
and made by B. a year after the firm dissolved. The note was in
liquidation of a former debt. Tlie plaintiff introduced B. as a wit-
ness. The Court reviewed the whole law, citing and commenting
upon the cases in the King’s Bench, and disapproving of their doe-
trine, and citing the cases in this country, and lolding that B. was
an incompetent witness.



Ly

13

The case of Marshall vs. Thrackell’s Exec. (12 Ohio, 275), was
upon a note. Marshall, one of the signers of the note, was called
to prove the execution of the note by Thrackell. The Court held
him incompetent. ~As the opinion of the Court is an able review of
all the law on the subject, and its reasonings are conclusive, we
beg to refer your Honors to the opinion itself. It is affirmed in Hale
2s. Watson (4 Ohio, New Series, 600).

Latham 2s. Kenniston (18 New Hampshire, 203), is another
case fully discussing the doctrine, renewing all the authorities. It
was a suit upon a promissory mnote signed Colby & Kenniston,
Colby signed the partnership name to the notes, and he was offered
as a witness to prove joint liability of Kenniston. Girenrisr, J.,
says: “Itis to be remarked that Colby’s testimony proves himself
* 10 be solely liable for the whole debt, unless Kenniston could be
“held as a partner.  Which would be the better course for the inter-
““ est of Colby—that the plaintiff should recover judgment against
¢ Kenniston alone for the whole debt, and thereby be enabled to
¢ procure satisfaction from K. alone, which would relieve Colby of all
¢ liability to the plaintiff, or remain liable himself to the plaintiff
¢ for-the whole debt? A verdict and judgment against the defend-
¢ ant, make him liable, in the first instance, for a debt for which the
‘“ witness is Iliable, cither alone or as a partner. Here is a certain
“ Lenefit, then, to Colby; for, although the judgment would not be
“ evidence of Colby’s liability, because he was not summoned, it
“ would be evidence that Kenniston had been charged in his capa-
¢ city as partner with him for the debt. If such a state of facts
“ could exist, that Kenniston, in a suit against Colby to recover the
‘ amount paid on the judgment, could prove his case without using
““ the judgment against him in evidence in support of his action, it
““is difficult to see why Colby might not use it for the purpose of
¢ showing that he was liable only for one-half of the debt, because
“ the recovery had been had against K. as a partner.”

C. J. PARKER, in delivering his elaborate opinion in the case,
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takes the position that, ¢ The judgment wonld be evidence between
“ the parties, whether Colby or K. paid the judgment and brought
“ suit. That it would, under the best possible circumstances for
“ defendant, be prima facie evidence that the money was paid on
¢ partnership account, and throws the burden upon the defendant

¢+

to disprove it.” As the opinion fully discusses the question, we
call the especial attention of your Ionors to it.

Little vs. Iaggard (5 Harrison, Delaware, 291). Suit on note
signed “II. & P.” P., who signed the firm’s name to the note, was
adjudged to be incompetent to prove the partnership.

Garner ¢t al. vs. Myreck et al. (30 Miss., 448). ¢ A co-partner
“is an incompetent witness in favor of plaintiff to establish part-
“nership between himself and defendants, he being directly inter-
“ested in the recovery of a judgment against them.”

Sherman ws. Otis II. Kelton & Co., (2 Rhode Island, 532).
Suit for goods sold to Otis I. Kelton & Co. Witness called to tes-
tify that he bought the goods for that firm, and that defendants
were partners with himself, and he remitted the proceeds of sale of
goods to the firm. The Court say: “The witness had a direct
“interest in the event of the suit, because the effect of his testimony
“was to throw upon the defendants a debt for which he was prima-
“rily liable.” The Court further say the English cases upon the
question are conflicting, but the American cases are conclusive
against the competency of a witness under such circumstances, and
after reviewing the lnglish and American cases, the Court say:
¢ But we think the question is susceptible of another view equally
“fatal to the competency of the witness. Suppose in the subse-
“quent suit, the question of partnership or no partnership was
“entirely an open question of fact, unaffected hy the evidence or
“proceedings of the first snit, and it not found to exist, the defend-
“ant could recover the whole sum of the witness. The witness
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“would not then stand indifferent. The rule in relation to a bal-
“ance of interest requires that the interest whichh balances should
“not only be equal in amount, but as direct and certain as the
“interest which is balanced. * * But such liability cannot exist
‘“except on the assumption that what the witnesses is offered to
‘ prove in this suit will be proved to be false in the next, and this
“assumption is to be made in favor of the party who offers the wit-
“ness.  Such a liability is little more than a possibility, and being
“inconsistent with the fact which the witness is called to prove, we
“think is insuflicient to Dbalance the certain and direct interest
“which the witness has to throw upon the shoulders of the defend-
*“ants the debt for which he is primarily liable.”

Davis & Mizzell vs. Sanford (18 Georgia, 289). Note sued on
was signed Davis & Mizzell. Plea by Davis, non est factum.
Plaintift offered Mizzell to prove partnership, and his autkority to
stgn the name of Dawis to the note. The Court say: “Itis very
“plain that Mizzell is an interested witness—interested to throw a
¢ portion of that liability upon Davis, which would otherwise have
“to be responded to solely by himself. Ie cannot, therefore, be a.
“witness in the case without violating a primary rule of evidence.”
His being a party did not exclude him under Georgia Statute.

Merritt vs. Pollys, &e. (16 B. Monroe, 355). This was a suit
on a note given by Brown, in name of “Brown & Merrett,” two
years atter the firm had been dissolved, and was in liquidation of a
debt of the firm. The Court decide that the note did not bind the
defendant as partner, and that Brown was an incompetent witness
on account of interest. :

Barney- vs. Earle ¢f al. (20 Ala. 405). Suit on note signed
“Barney & Skinner, by I A. Skinner.” On the trial below, the
witness, Skinner, swore that when the note was given, he and de-
fendant were partners in planting. Defendant authorized S. to buy
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corn, for which the note was given. That the corn was used for
defendant’s benefit, and he had since, promised to pay for the same,
and there had been a final settlement of the partnership accounts
between witness and defendant. The Court say that it was clearly
¢ and directly the interest of the partner not sued to aid the plaintiff
‘in his recovery, and we think he should not have been allowed to
¢ testify.”

To the position that the plaintiff urged that, on the whole,
Skinner appeared to be only an agent, the Court say : “This by no
‘“means makes him less interested. As a joint and several maker
“of the note, he is liable to the payee or holder for the full amount
“of the debt. The reason for his exclusion is stronger on this view
“of the case than it was on the first, and the rule is laid down in
McCall »s. Sinclair (14 Ala., 764).” The Court further hold that an
agent who signs the note as surety, cannot pI-'OVC his authority to
sign for the principal, and cite Lewis vs. Post (1 Ala., 72); Bran vs.
Pearsole (12 ib. 592) ; Scott vs. Garbrough (5 ib. 221).

The second point arises on the manner in which the Court
treated the appellant’s instructions. The judge marked the plain-
tifi’s instructions and first two of defendant’s instructions, « given”
and addressing the jury he said: “The plaintift asks the following
“Instructions, which are given,” and then read to them the plain-
tiff’s instructions, and without saying anything further, and without
reading defendant’s instructions or informing the jury that he gave
any for the defendant, he handed with the plaintiff’s instructions
the two of the defendant’s, marked “given.” Neither set of in-
structions had anything on them to apprise the jury for whom they
were given. The record shows that the defendant treated the mat-
ter as if his instructions had all been refused, and excepted to such
refusal on the spot. e supposed all had been refused, and did not
discover the oversight of the Court till the ury roturned their ver-
dict. Itis not contended that it would have been error to have
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handed all the instructions as they were to the jury ; but the course
of the Court was such as would most likely deprive the defendant
of the benefit of his instructions, and the affidavits of the jurors
show that such was actually the case. They not only did not read
them, but those who were in favor of finding for the plaintiff, used
the fact that the Court did not give any instructions of the defend-
ant to persuade those in favor of thie defendant over to their side.
‘When the Court undertook to read the instructions, the jury had a
right to suppose he read all he intended to give them.

Tlird.—The authority shown did: not authorize the giving
these notes for $2,296.69, when the debt to be paid was only

$1,801.

Lourth.—Dunlap and Colburn’s testimony show, upon the
whole, that the money wus to have been borrowed of Brown, whi'e,
in fact, it was borrowed of IForrest Bro’s & Co. The case of Bar-
ney vs. Earle ¢f al., (20 Ala. 405,) above cited, is directly in point.
The witness testified his authority was to buy the corn of Joseph
B. Ear]l, and he bought it of James W. Earl, his brother. Tle
Court say the agent exceeded his authority; the principal had

a right to select his creditor.

H. B. HURD, Pro. Per.
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