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State of Fllinois,
LEE COUNTY.
The People of the State of Ilinois to the Sheriff of said County, CREETING:
We command you that you snmmon 7 : 2 / > r

i ( f”/ / 2T |

if he “’shall be found in your County, personally to be and appear before the Circuit
Court of said County, on the first day of the next Term thereof, to be holden at the
Court House in Dixon, in said County, on the fourth Monday of  ¢7 /¢ 5 G

to answer unto =
& ¢

o

77 / €

i1

1-a plea of : } v
r-\
: " :
to the damage of the said plaintiff as he sayin the sum of

Dollars. :
And have you then and there this writ, with an endorsement
thereon, in what manner you shall have executed the same.
Wirngss, ISAAC S. BOARDMAN, Clerk of our said
Court, and the seal thereof at Dixon afores said, this / e

day of {/ e” A.D.1s;€.
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- STATE OF IELINOIS,
u ss. The People of the State of Tlinods to the Sherif of..-...até/// &.{._.M GmEpTING
- COUNTY OF...3: 5 R / é
We command you, “thiat i the above Peo Bil m:ﬁng 0. f ....... % ......

-...’.',;../.».%J.-f/ &- .................... Cents, shall not be paid within

ded, you cayse the eame to be levmd on the goadﬂ and cbattels lands and

o 2
& B 2
L i,
. Y. i in your County, acm&ngtg the statute in such case made and provided. And make return of this )ﬂt, within

/ 2l \ ninety days, as ﬂ,e ent reen in what manner you shall have Xeer fed the same.
z = ; ! Wimnss,_“___l{__,%\ lerk of the Circuit Court of.... ....‘ ................
. E : County the seal themofat --- in said County, this...uloedbdre Caerriaaannn .
g i day of
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STATE U ...LINOIS, ?
/ - 88,

Couxry, ﬂ
The People of the State of Iilinois, to the Sheriyff of said Cmggy, Greeting :

A

We Comvanp You, That of the Lands and Tenements, Goods and Chattels of 4

e

7

Defendant  in your county, you cause to be made the sum of >
: 4 7o :
Dollars and . (ents, which /" = 7

: 7

Plaintiff lately in the =~ € oLt Court of said County, at a term thereof begun and held at
s in said county, on the 7z (S
./ v,"}y P

A s e : % :
last past, recovered against the said Defendant  and which by the said Court was adjudged to the said Plaintiff  for -
e Z 3 v -
Axp arso, the further sum of 4 Dollars and Cents,

which were adjudged to the said Plaintiff =~ for " costs and charges in that behalf expended, whereof the said Defendant

convicted, as appears to us of Record: And have you these moneys ready torender to the said Plaintiff

for and costs aforesaid, and

make refurn of this wyit with an endorsement thereon in what manner you shall have executed
the same, in ninety days from the date hereof,

WirNess,
in said county, this

seal thereof, at
: A.D. 185

d ay of

Clerk.

Clerk of our said Court, and the
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State of Illinois—Supreme Court, 3d G. D.

vS.

THE ILLINOIS CENTRAL RAIL-ROAD COMPANY,
ERROR TO LEE.
JAMES DOWNEY,

Declaration in the usual form in case, alleges that the plaintiff was the owner
of a span of horses and wagon ; that while he was crossing the R. R. on a pub-
lic street in Amboy, the servants of defendant drove an engine of the defendants
against plff 's team ; that it it was done by and through the carelessness, negli-
gence and impreper conduet of the defendant, he having carelessly neglected to
ring the bell or sound the whistle of the the engine, as by law required. The

declaration also alleges that the accident happened by the carelessness of defen-
dant.

1st Plea—~General issue.

2d Plea—That the defendant was, at the time when &e. the owner of a Rail
Road, and was laﬁvfully running its cars upon the same.  That the defendant
having notice of the approach of the def’ts engine, carelessly, negligently and
‘wilfully drove his horses upon the railroad track before the engine, and the inju-
ries complained of were thereby caused.

To the 2d Plea a demurrer was sustained.

The following was all the evidence in the case.

Shepherd G. Patrick, having been duly sworn, testified, that on the third day
of November, A. D. 1855, he, in company with five others, goton board the
plantiff 's wagon at Orient House, in the town of Amboy, and started to drive
along the main street in said town, across the track of the Tl Cen. R. R.—
That said Central Railroad in passing through the town of Amboy was in nearly
a north and south line, and said Main street, along which plaintiff’s wagon was
passing, was nearly in an east and west direction. That said street crosses said
Railroad at nearly right angles a short distance north of the passenger house
in said town. That at the point where said street and said Railroad intersected
in said town, there is a regular railroad crossing. That on the said 3d day of
November. A. D. 1855, said defendant had erected a blacksmith shop in the
south east angle of said street and railroad, and that in passing along said street
while immediately opposite said shop, said shop hid from view anything that



might be passing along the line of said railroad on the northside of the crossing.

. That at the time above referred to, to wit: said 3d day of November, when the

team of pU'ff had arrived within a short distance of the track of said railroad,
some one in the wagon called, look out for the engine.  Witness did not see it
(the engine) then but immediately after, did. Witness cried out, whip up ! go
across ! ome others in the wagon said to the driver, stop! and others; go
ahead | wver undertook to go across, when the engine came up, and
struck tho horees and wagon, upsetting the wagon, and tore the hoof from the
foot o one of the horses.  When said engine came up to said wagon, witness
reached out his hand and took hold of an iron railing in the front part of the
engine and sprang from the wagon to the ground. The locomotive, at the time
of the accident was going slow. It might have been travéling at the rate of
eight or ten miles per hour. Did not hear the bell upon said engine ring
until the instant he saw it.  There was nothing attached to the engine except
a tender.

On the cross examination by defendant’s counsel, said witness stated that the
accident occurred about 20’clock in the afternoon of said day. That there wasno
train of passenger cars as he saw waiting at the passenger house of said road to
receive said engine. That said engine came, as witness supposed, from the
Round Station House, situated some digtance below the railroad crossing ; that
there was a switch or side track leading from said round house to the main track
of said railroad ; that the point where said switch or side track intersected said
main track, was about eight rods north of said railroad crossing ; that from the
place where the team of said plaintiff started at the Orient House, witness
could have seen said point where said switch or side track intersected said
main track ; that it would be at that point the engine would have to start from in
passing along the main track of said road north to the passenger house ; that
said blacksmith shop was a common sized shop ; that he and those along witli
him got on hoard the plaintiff’s wagon at the front door of the Orient House ;
that from that'place he could have seen the engine when at the switch ; that when
the persons in the wagon first heard the bell and saw the locomotive coming;
the horses heads were ten or twelve feet from the railroad track ; that the en-
gine was then about sixty or seventy feet from said railroad crossing.

William B. Stuart, being called by the plaintiff and sworn as a witness, testi-
fied,that at the time mentioned by Mr. Patrick,he,with 4 or 5 others, got on board
plaintiff’s wagon at the Orient House, Amboy, and attempted to drive along the
main street in said town across the track of the Illinois Central Railroad ; that
when within a short distance from the track some one told the driver to stop !
that the engine was coming! that he looked down the track and saw the engine
five or six rods off ; it was coming towards them at the rate of five or six miles
an hour; the bell was then ringing, but witness had not heard it before the per-
son in the wagon called to the driver to stop; that when the engine was first
discovered,there were different opinions among the company in the wagon, some
said to the driver go ahead, others said stop! But they were a little excited, and
let the horses do about as they were a mind to. The horses went on to the track:
one of the horses hoofs was hurt, and the wagon upset. When the engine came
ap, witness jumped out ; was struck by it, but not hurt.

On the cross-examination, witness stated that when at the front door of the
Orient House, and while passing along the street between that place and the
Blacksmith Shop, he might have seen the engine approaching if he had looked.
The accident happened at about 2 o’clock in the afternoon. At that time, eve-
ry day, it was customary for the engine to be taken from the Round House to
the Passenger House, in Amboy, to take the train North; that in passing be-
tween said points, it was necessary to pass over the Rail Road crossing. Wit-



ness lived in Amboy, and knew that this was a regulation of the Rail Road Com-
pany ; that the engine, at the time of the accident, was passing up from the
Round House to the Passenger House, for the purpose of taking the northern
train. The person who had in charge the running of the engine between the
tWo points, was more prompt at the regular time than the trains themselves were;
that the engine at the time of the accident was running at the regular time ; that
the ground on each side of the Rail Road track, was descending from the Road
bed for some distance ; that when the horses of Plaintiff started from the Orient
House, they went on a slow trot until they came to where the ground began to
ascend to the Rail Road track, when they broke up and began to walk ; that
at the time the persons in the wagon first discovered the engine, if the driver
had stopped the horses where they were, the accident would not have happened.
The Plaintiff was in the wagon at the time of the accident.

John Downey, a witness on the part of the Plaintiff, was then introduced and
sworn, who testified that when the horses first started off, they went on at a slow
trot, but had broke up and were going on a walk at the time the alarm was giv-
en; that he was driving the horses; thinks he could have stopped them after the
alarm was given and before the accident happened, but some in the wagon called
out to him * go across ! and some to “stop ! He was frightened and did not
know what to do. He let the horses go upon the track. His son, the Plaintiff,
was in the wagon. Thinks he gave One Hundred and Thirty or Thirty-Five
Dollars for the horse that was hurt; he [witness] would not have given more
than that for him ; thinks it was not worth more, but was worth One Hundred
and Fifty Dollars to the Plaintiff for his use ; that Plaintiff would not have ta-
ken less for him ; thought the horse was now worth about Sixty Dollars.

G. G. Howard was then introduced as a witness on the part of the Defeundants,
who, being sworn, testified that he saw a number of persons, including the wit-
nesses sworn on the part of the Plaintiff in the cause, get into a wagon at the
Orient House; that it was the same time referred to by Plaintiff’s witnesses ;
that at the time Plaintiff and those with him left the Orient House to cress the
Rail Road track, the engine that came in collision with Plaintiff’s horses and
wagon, was then leaving the switch or side-track, that connects the Round House
with the main track, and passing along the main track to the Passenger House,
to take the regular train north. ~As Plaintiff ’s team was advancing towards the
Rail Road crossing, several men called out to the persons in the wagon “ to
stop,” ‘“The engine was coming,” but that they paid no attention to the alarm.
Before the horses reached the Rail Road track,witness heard some persens in the
wagon tell the driver “to stop,” “The engine was coming.” The horses were
then on a walk, and the driver could have stopped if he had tried. The ground
from the place where the alarm was first given by the persons in the wagon, to
the Rail Road track, was ascending. The switch where the engine started from
is about eighty rods below the place where said Main street crosses the Rail
Road track. The bell was ringing from the time the engine left the switch till
it struck the team at the crossing. It was ringing loud enough for the persons
in the wagon to have heard it before arriving at the Rail Road. The distance
from the place where the persons got on board the wagon to the Rail Road
crossing, witness thought to be over three hundred feet; thought the west end of
the Blacksmith shop was from fourteen to sixteen feet from the Railroad track;
that an engine going from the switch towards the Rail Road crossing, could be
distinctly seen from the point where Plaintiff’s wagon started, at the Orient
House, and also for a distance of fifty feet further along the street where the
team passed, until the wagon got nearly opposite the shop, and that on arriving
at the west end of the shop, an engine could have again been seen coming from
the switch. It is a regulation of the company to change the engine on each



train at Amboy ; that in doing so the engine designed to take the train out of
that place must pass over the Rail Road crossing, where the accident happened.
The engine, at the time the accident happened, was being taken to the Passen-
ger House, to take the regular passenger train north. It was running on the
usual time, and in the ordinary way ; thought the team was twenty-five feet from
the Rail Road track, at the time he first heard the alarm given by some one in
the wagon, “that the engine was coming,” and calling upon the driver to “stop!"’
Thought that twenty-five feet was space enough for the driver to stop the hor-
ses in.  Plaintiff in this suit told witness, immediately after the accident ocour-
red, that it was owing to carelessness on the part of the driver, that it happened.

On the cross-examination by Plaintiff’s counsel, the witness stated that at
the time the aceident happened, he was standing on the south end of the plat.
form of the freight building, nearly opposite the crossing, and on the opposite,
side of the Rail Road from the Blacksmith shop; that it was only a few feet
distant from the crossing ; that the persous in the wagon were talking and laugh-
ing before the accident, and seemed to be intoxicated ; that he heard several
persons in the door of the Blacksmith shop call out to the persons inthe wagon
“to “stop ! The persons giving the alarni in the shop door might have been
twenty-fiye or thirty feet from the wagon. Between the west end of the Black-
‘smith shop and the track of the Rail Road, persons in the wagon could have seen
the engine a distance of two hundred and fifty feet. The engineer upon the
engine could have seen the horses the same distance. The Blacksmith shop
was about eight feet high from the ground to the eaves ; the gable was perhaps
four or five feet higher. The Stack of an engine is generally about sixteen feet
high; did not know whether the Stack of the engine could have been seen over

‘the shop by the persons in the waogn ; thought it could not. Witness said the
bell upon the engine might not have heen rung all the time from the time it left
the switch.  He thought it stopped to take in weod hetween the switch and the
crossing, and while doing so the bell might not have been rung, but that all the
time the engine was in motion the bell was kept ringing ; did not know whether .
the persons in the wagon heard the bell or not. The conversation with the
Plaintiff was about one hour after the collision.

John Stevens, another witness on the part of the Defendants, was then intro-
duced and sworn, who testified that at the time he saw the team driving up to
the crossing, he called out to the persons in it to stop; " at the same time he
heard a number of persons in the Blacksmith shop door call out to them to stop.
"The shop door was about twenty-five feet from the Rail Road crossing. The
horses were then going slow and could have stopped in a step or two. Witness
saw Mr. Espier ran up towards the team, and heard him call out to the persons
1 it to “‘stop,” that “the engine was coming.”  Espier was within fifty or sev-
enty-five feet of the team when he told them to stop. He called several times.
Witness distinctly heard Espier when he called to the persons in the wagon to
“stop.”” e was from three to four hundred feet distant from Espier at the
time, and the team was at least one hundred feet from the Rail Road crossing,
when Espier ran up to it and gave the alarm.

On the cross-examination by Plaintiff’s counsel, witness stated that Espier
was standing in the door of the Blacksmith shop when he first gave the alarm ;
that he ran up towards the team in the direction it was coming from, and contin-
ned calling on the driver to “stop.” Witness stated that he heard the engine
bell ring before Espier caljed on the driver to “stop,” but doesnot know wheth-
ér it was ringing all the time from the time it left the switch or not. Witness
is and was in the employ of said company.

Meredith Piarson, being dalled and gworn on the part of the defendants, said



that immediately after the accident he heard the Plaintiff, JamesDowney, say,
“God Damn it, T told him [the driver] not to drive upon the crossing.”

Jacob Bodine was then sworn on the part of said Defendants, and testified
that he was at the front door of the Orient House, when the Plaintiff and seve-
ral others got on board the Plaintiff’s wagon ; that the engine was then coming
up towards the Passenger House; that as soon as he saw the persons in the wag-
on were going to cross the Rail Road, he ran after them and overtook them when
within about thirty feet of the Rail Road track. Called to the driver and those
with him to “stop,” “‘the engine was coming.” Whenhe first told them to stop
they ali turned around and looked at him, but made no reply ; he then repeat-
edly told them to stop. There were also several others calling to them to “‘stop;”
that he was sitting within a few feet of where the team started from at the Orient
House, and that the engine was in plain sight when the team left. Witness
heard the engine bell ringing ; it was ringing while he was calli ng to the driver
to stop; that the persons in the wagon talked and acted immediately after the
accident, as though they were very much intoxicated.

On the cross-examination by Plaintiff 's counsel, witness testified that the per-
sons in the wagon did not answer him when he called to them to “stop;” that
when they looked around towards him they were behind the Blacksmith shop,
and thought that then they could not see the engine, but they could have seen
it some distance from the place they started from; did not know whether they
heard him call to them to “stop,” but believed they did, ashe called lond enough
to make them hear if they were not deaf: did not know that any of them were ‘
deaf.

Shepherd . Patrick, being re-called by Plaintift's counsel, said that he
drank liguor once, before leaving the Orient House, but was not intexicated ;
did not see the engine until he was a short distance from the Rail Road cross-
ing, nor hear any person calling on the driver to stop.  None of the persons in
the wagon were intoxicated. Plaintiff went away with witness about five min-
utes after the occurrence ; went to attend a trial before a Justice of the Peace,
living about o mile from Awmboy : was with witness until the close of the trial,
and went back to Amboy with witness some two or three hours after.

William B.-Stuart, being re-called by Plaintift 's counsel, said he drank liquor
once before leaving the Ovient House: was not intoxicated ; did not see the
engine until as stated in his former testimony, nor hear any oue make any
alarm.

John Downey, being re-called, stated that he had been drinking once before
he left the Orient House ; was not drunk : did not see the engine until as stated
in his former examination, nor hear any one call to him to “stop.”

Cross-Ex.—Did not hear Bodine call out to ns ; don’t know whether 1 saw
ham there before the accident. First I knew, James Downing called out, “look
out for the engine ;”’ this was at the same time the engine camein sight.

The Court, at the request of the Plaintiff, instructed the Jury as follows:

If the Jury believe from the evidence, that the Defendants were driving an
engine along their track, across a street, and that while so doing they drove
said engine against the team of Plaintiff, they are liable for the damages then
and there done by said engine to said team, whether the injury were commit-
ted wilfully or accidentally. That it was the duty of the Defendants so to use
their own rights as not to injure ethers; and unless the Plaintiff wantonly
placed or continued his property in the way of destruetion, he is entitled to dam-
age, to be assessed by the Jury, for the injury done to it, whether it be wilfully,
carelessly or accidentally done, with the following qualification :—But if the Ju-
vy believe from the evidence, that the Plaintiff, or his agents or servants, by his



or their carelessness, negligence or misconduct, contributed to the accldent,then
the Defendants ave not liable.

The Jury found a verdict for Plaintiff. The Defendants moved for a new tri-
al: which motion the Court overruled, and the Defendants excepted.

ERRORS ASSIGNED :
The Court erred in sustaining the demurrer to Defendants’ 2d Plea,
The Court erred in giving the instructions asked for by Plaintiff.
The Court erred in overruling the motion for a new trial.

The Court erred in rendering the Judgment aforesaid, in manner and form
aforesaid,

GLOVER & COOK, Attys for PUfF in Error.
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STATE OF ILLINOIS . . T
SUPREME COURT, g% = The ’ﬁeopie of he Staje ij iinois,

TO THE CLERK OF THE CIRCUIT COURT FOR THE COUNTY OF 1/ ¢ ¢ GREETING :
BECAUSE, Inthe record and proceedings, as, also in the rendition of the judgment

of a plea which was in the Circuit Court of y‘d[f ¢ - — County, before

the Judge thereof, between /M e g t117 i

// \ : ) -l 7/
/ c.’) O‘/x/e é P L/L/) v ren

7, s i g
plaintiff, and /4a afzfgiuaxa &zu_'ﬁu&_( y ?

defendant it is said manifest error hath intervened, to the injury of the aforesaid

9|

by ;/“/’,-, A co

be, in due form and manner, and that justice be done to the parties aforesaid, com-

mand you that if judgment thereof be given, you distinctly and openly, without delay.

send to our Justices of the Supreme Court the record and proceedings of the plaint
aforesaid, with all things touching the same, under your seal, so that we may have

. the edme before our Jllstlccs af'oooe aid at Outawa, in the County of La Salle, on the
Z/m & il 7 ¢/ZL4 A,ﬁffvu) 1214-1 nevl that the record and proceedings, being in-
spected, we may cause (o be dono therein, to cortect the error. what of right ought to

0
c I ,
v ‘f & r/,[{/ 9, 7/& S Sy 2 as we are informed

p]amt and we bemﬂ Wllhnﬂ’ that erroi should be corrected if any there

be done according to law.
WANMESY The Hon. WALTER B. SCATES, Chief
Justice of our said Court, and the Seaﬂxl thereof, at Ot-
tawa, this ¢, 7% day of Jlene~/2 inthe Year
of Our Lord One Thousand Eight Hundred and Fifty-J e

AS ¢ \({ ( CA J
Clerk of the Supreme Court
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STATE OF ILLINOIS , B ;£ s b e
~ SUPREME COURT, ”%SS' The People of fhe Staje of Tiinois,
70 THE SHERIFF OF THE COUNTY OF a4 £ 4 — 5 GREETING :
BECAUSEy In the record and proceedings, and also in the rendition of the judg-

ment of a plea which was in the Circnit Court of et - CORSDLY

before the Judge thereof, between 4/%4 Lt 9 £ W

4

s s R i Cohid Aol Terad Boe, /,4

/

Y,
* LY

defendant, it is said that manifest error natn intervened, to the injury of the saiu

/ / ?/J /4__41/(7 9 e MM%

as we are informed by /A omplaint, the record and proceedings of which said
judgment we have caused to be brought into our Supreme Court of the State of
Illinois, at Ottawa, before the Justices thereof, to correct the errors in the same, in

due form and manner, according to law ; Tuererore, We Commanp You, that by
8 b . i
good and lawful men of yeur county, you give notice 1o the said firts Dorrornes
/

7

that /i« be and appeat before the Justices of our said Supgeme Cqurt, at‘)%e %ﬂt
P . . . T 17 P s A 1
term of said Court, te be holden at Ottawa, in said Stdte, on the  #7.004 onday
n “/ b = ¥ mext'to hear the records and proceedings aforesaid, and the
errors assigned, if /1« shall sec it; and further to do and receive what said Court
shall order in this behalf’; and have you then there the names of those by whom you
shall give the said /ct 1y DO o2ty
- notice, together with this writ.
WANLALSS, The Hon. WALTER B. SCATES. Chief
Justice of our said Court, and the Seal thereof at
Ottawa, this -2 &.” ZL“ day of Jhor A in the
Year of Our Lord One Thousard Eight Hundred and
FiftY" J4€ ’ﬁ/\{ 1/[ ‘4,, ; ) -
- \‘) lr \n_,: &/VZ,W% j
Clerk of the Supreme Court.
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