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ABSTRACT OF RECORD.

Bin filed June 13, 1860, states that in 1856, William Vennum and
George King were partners, merchants at Milford, Iroquois county. In
June, 1857, King sold his interest in the goods on hand to complainant,
for about $1,300, being 924 cents on the dollar, on cost. He immediately
formed a partnership with Wm. Vennum—style, W. & H. Vennum—
~ in selling goods at Milford. Continued till January, 1859, when they
sold out their stock at auction. During the partnership, complainant
lived on his farm, four miles from Milford, and left the entire manage-
ment of the business to his partner—in whom he had unbounded confi-
dence—who bought the goods for the firm from divers parties in Chicago.
When they dissolved and sold out their stock, they were indebted in
Chicago for merchandize ; but to what extent complainant did not know,
and had no means of knowing, except from the representations of his
partner, who made all the purchases, for which they had been often sned ;
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and many of the debts were paid by complainant, on execution, out of
his individual means. At the time they sold out, he was informed by
his partner, and believed, there were no debts of any great amount
existing against them; and they divided the partnership property and
effects with that understanding; when he found that his partner had
wasted, squandered, and lost, about $3,700, or that there was that amount
he could not account for, and that there was not enough left to pay his
advances, in excess of those of his partner. Since the dissolution, he has
discovered that they were indebted for goods purchased by his partner
for the firm, about $3,000 ; that he has frequently been sued, and his
property seized by the sheriff and sold to pay said debts, by which he
has been greatly vexed, harrassed, and troubled in mind, by the sacrifice
of his property to pay debts and costs; but believing the debts honest,
could make no defence.

He has recently learned, that when they entered into partnership, the
old firm of King & Vennum were greatly indebted for goods to various
firms in Chicago; that he knew nothing of this when he entered into
partnership—had no means or occasion of knowing; that he was to
become in no wise responsible for the debts of King & Vennum. At
their dissolution, as he has recently discovered, they were indebted to
defendants, Davis, Moody & Co., $2,176.14, for which said firm, Sept.
11, 1857, gave them their note at one day, payable at their office in
Chicago, with 10 per cent. interest. Copy made Exhibit A. OCredits
endorsed on note, Oct. 29, 1857, $201 ; Dec. 3, 1857, §175; Sept. 18,
1858, $100.

In Dec., 1858, he was served with a summons from the Cook County
Court of Common Pleas, in favor of Davis, et al. vs. complainant, Wm.
Vennum, and King ; that believing it was a just debt for goods pur-
chased for their firm, he made no defence, and did not inquire into the
matter, having then full confidence in his partner, and believing that
King was surety on the note; as he knew nothing of any indebtedness
of King & Vennum. Jan. 7, 1859, judgment was rendered for $1,941.74,
and costs; Jan. 8, 1859, execution issued to Iroquois, levied March 10,
1859, on lot 5, in N. E. % Sec. 3; and lots 6, 7 and 8, in N. W. % Sec, 2,
T. 25, R. 12 west, containing in all, 397 acres. Levy filed March 11;
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sold, April 9, to Sawyer, plaintiff in execution, lot 5 for $320, lot 6 for
$400, lot 7 for $400, and lot 8 for $903.87—in all, §2,023.87. Certificate
executed to Sawyer, filed with recorder. Sawyer paid nothing, but bid
debt and costs for plaintiffs.

In 1858, and fore part of 1859, he was frequently sued, as partner of
Wm. Vennum, for debts against them, of which he knew nothing until
after he was sued ; and after discovering that their debts were much
more numerous than represeuted, he went to Chicago in Sept., 1859, to
see all the persons of whom lis partnerhad bought goods, and ascertain
what they owed, that he might provide for their payment, or get time,
without being further harrass:d ; when he learned from Davis, Moody
&e., for the first time, that their debt was contracted by King & Ven-
num, and that Wm. Vennum had signed the firm name of W. & H.
Vennum, not only to this, but to a large amount of other like indebted-
ness, withont any right or authority from complainant. This note was
given wholly for debt of King and Vennum. Charges that Davis, Moody
& Co., and Wm. Vennum, contederated to injure, wrong, and oppress com-
plainant—procured and persuaded Wm. Vennum to sign the name of
W. & H. Vennum to the note, knowing that it was given for the debt of
King & Vennum. Had he known it was the debt of King & Vennum,
would have defended, or applied to court of chancery to enjoin the
action; but as he had full confidence in his partner, and did not know

- or suspect that he had or would sign their firm name for debt of King &

Vennum, till long after his lands were sold, he could not defend or enjoin
the action. King and W. Vennum are insolvent, and if compelled to
redeem the lands he will be remediless.

At rendition of said judgment, complainant was, and now is, owner of
said lands ; that they constituted his homestead; he had his dwelling
house, barns, and other necessary buildings and residence thereon; was
and is a house-holder; hasresided thereon with wite and family ten years
past; that they were sold by the sherift without appraising or setting off
homestead by six or any number of jurors, and without his having re-
leased his homestead right in any manner. Sale contrary tolaw. Debtnot
contracted for purchase or improvement, but for goods. Answer under
oath waived. Prayer that the sale be set aside; that the judgment, as
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against complainant, be set aside or made void ; that Davis, Moody & Co.
be enjoined from collecting the debt from him; and for general and
alternative relief.

“EXHIBIT A.”

€« $2,176.14. Cuicaco, Ill., Sept. 11, 1857.
“One day after date, for value received, I promise to pay Davis,
“ Moody & Co., or order, {wenty-one hundred and seventy-six 4 dollars,
““ at their office in Chicago, with interest at ten per cent. per annum.
“ VENNUM & KING,
“ W. & H. VENNUM.”

AxENDMENT to bill, filed Nov. 14, 1860, states that the transaction of
the giving of said note, and the consideration of it, were known only to
Davis, Moody & Co. and W. Vennum and King ; that W. Vennum and
King being incompetent witnesses in the action at law, complainant had
no witness nor other evidence by which he could have proved in the ac-
tion at law that the note was given wholly for the debt of King & Ven-
num, and that he was not liable on it, except by obtaining a discovery
from the plaintiffs in the action at law ; that at the time of taking the
note by D. M. & Co. from W. V., they well knew that it was given for
the debt of K. & V., and for which they well knew complainant was in
no manner liable, and that he had not assumed or undertaken to pay the
same.

That the several tracts sold lay adjoining each other, forming one com-
pact body, or lot of land; and as such, were his homestead, with his
dwelling house, barns, &e. thereon.

Suvanrons to Iroguois, served on King and W. V., June 16, 1860.

Dec. 4, 1860, Davis, Moody & Co. file demurrer to bill, for want of
equity.

Jan. 17, 1861, leave to complainant to examine W. V. and King, sub-
ject to exceptions.

April 2, 1861, demurrer overruled.

o
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termined at Iaw, and for which complainant is entitled to no relief in
equity, and ask the same benefit as if they had demurred to bill. Deny
all fraud and combination.

Dec. 7, 1868, defendants D. M. & Co. move to suppress depositions of
W. V. and King, on ground of interest—overruled—excepted to.

Deec. 11, 1863, certificate of proofs filed.

WILLIAM VENNUM’S deposition taken Oct. 24, 1862. 1. Age,
32; formerly merchant, now attempting to settle up old business; resi-
dence, Milford, Iroquois county. 2. Acquainted with H. V. and K.,
partially with Moody & Sawyer; known H. V. all my life ; K. 10 years;
M. & S. 4 or 5 years. 3. K. and I were in partnership ; commenced in
Fall of 1855 ; business, buying and selling dry goods and groceries, at
Milford, Iroquois county. 4. Said partnership was dissolved in May,
1857, by King selling out. 5. To H. V. 6. K. sold to complainant on
credit of' six months, I think ; not positive as to time; think asmall por-
tion paid down ; one half the invoice of goods was about $1,300, for
which H. V. was to pay K. 92 cents on the dollar, as per invoice. 7.
Style of partnership (old) was Vennum & King. 8. Style of new firm
was W. & H. Vennumn ; it continued to February, 1859. 9. V. & K.,
when K. sold out, were indebted to several firms in Chicago for goods.
10. No arrangement was macde at time of sale by K. to II. V. concern-
ing payment of the old debts; II. V. was not a party to any arrange-
ment or agreement for their payment, nor did he ever agree to assume
or pay any of said debts. 11. V. & K. were to pay them. 12. At time
of sale by K. to H. V., V. & K. were indebted to D., M. & Co. about
$2,000. 18. For goods bought of them at sundry times in 1856 and
1857, up to time of sale by K. to H. V. Q.14 How, and by whom,
was that indebtednesssettled ? A. At the time of buying goods we usu-
ally gave a note for the amount; and in settling up finally, in Sept., 1857,
I lifted all the old notes and gave a new note, and signed the names o/
the two firms of Vennum & King and W. & II. Vennum thereto. Q.
15. Did any person request you to sign the name of W. & H. Vennum
to the said note; if yea, who? Did you make any reply to that requst ;
and it any, what? A. There did some one request me to sign the name
of W. & H. Vennum to said note; it was Matthew Moody; I did reply
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to Mr. Moody. I told Mr. Mpody that I did not want to encumber the
firm of W. & H. Vennum with the debts of Vennum & King ; that
neither Hiram Vennum nor the firm of W. & H. Vennum were to pay
the debts of Vennum & King. This is, in substance, as near as 1 can
remember, my reply to Mr. Moody. 16. I told him that Hiram Ven-
num had nothing to do with the debts of V. & K. Mr. Moody said that
if I would sign the name of W. & H. V. to the note, he would give us
time on the note. Upon this consideration of getting time, I thought it
would enable the firm of V. & K. to make the money out of the effects
or the debts of V. & K. to pay said note, and for this reason I signed
said note. 17. The note was sued in the Cook County Court of Common
Pleas, and judgment obtained on it. 18. No suit was ever brought by
D., M. & Co. against . V., G. K. and inyself in that court, except on
that note, to my knowledge. 19. Myselt and Matthew Moody were the
only persons present at the giving of said note. IHiram Vennum was
not present, and had no knowledge of the giving of said note. 20. I in-
formed H. V. of the giving of said note, as near as I can remember,
about the last of April, 1859, which was the first time I informed him of
the consideration of it. This was the first time he ever had information
of the consideration of said note, so far as I know. I think I never had
any conversation with I V. in regard to the giving of said note, or in
regard to its having been given for a debt due from V. & K. prior to
that time. 21. H. V. lived on his farm in Milford township, Iroquois
county, about four miles north of Milford. 22. I had the management
and control of the partnership transactions of W. & IL. V. during its
existence. 23. He had nothing to do with the buying or selling of the
goods, or the giving of notes for the firm of W. & H. V. during its ex-
istence. . V. paid some ot the debts of the firm after the dissolution.
Further than this, I did all the business of the firm. 24. He knew noth-
ing about the debts contracted for goods bought by the firm, only as I
informed him. 25. T am some acquainted with the lands. The E. ¥ of
lot 3, T. 25 north, R. 12 west, is under cultivation, and has been for 25
years. The W. % is under fence, or mostly so; is timber and brush.
Lots 6, 7, and 8, in N. E. 4, 25, 12, was once all prairie ; is now all fenced,
and mostly in cultivation, and occupied by H. V., and has been for 20
years. e has resided thereon for 20 years with his family, consisting
of himself, wife and one child, his mother and step-son. 26. That part
of lot 5 in cultivation, has been so 25 years, and occupied by H. V. as a
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part of his homestead. 27. The improvements on the land, when sold
on said execution, were, three barns, one dwelling house (in which he re-
sided), a corn-crib,. buggy-shed, out-houses, &ec.

Cross-Interrogatories. 1. 1 do not know whether H. V. paid K. for
his interest in the firm of V. & K. in part or not (I know at the time of
the sale he agreed to pay him), unless it be a small portion paid down
at time of sale. 2. The debts of V. & K. were, by the arrangement, to
be paid out of the outstanding debts belonging to them. 8. There was
no provision made for their payment in the sale of K. to H. V., but it
was understood by V. & K. that their debts were to be paid with their
outstanding debts. 4. I cannot tell what has become of the avails of the
sale by K., nor why he did not make some provision for the payment of
the debts of his firm. 5. W. V. and K. became insolvent some time in
the Winter of 1858-9; I cannot tell exactly the time. I think there
were executions out against them in the fore part of that Winter. There
was no property subject to execution to my knowledge, by March, 1859.
6. The dwelling house of H. V. is on lot 7, I think; but near the line
between 6 and 7. They contain 80 acres each. 7. At time of execution
of the note, V. & K. had considerable property in their hands, and were
much indebted, and were paying some of their debts. I then thought
there would be property enough to pay the debts, but since it has proved
insufficient. Q. 8. Was not the main inducement for the execution of
the note, that you might obtain time on the debt? A. It was. 9. I
bought the goods for which the note was given. Some were bought of a
clerk, and some of Moody himself, I think. 10. H. V. did not, to my
knowledge, turn out his farm on the execution of D., M. & Co., nor did I

ever hear him say he had.

GEORGE KING. 1. 58; county treasurer; residence, Middleport.
2. Acquainted with W. & II. V. only. 3. I was in partnership with W,
V. in 1856 and 1857 ; think I sold out in the Tall of 185%7. Werein dry
goods business, at Milford, Iroquois county ; firm, Vennum & King. 4.
In the Fall of 1857 I sold out my interest in the firm to H. V. 5. He
gave me for my interest, two notes, payable in six and twelve months,
each for one half of my interest in the concern, at 92 cents on the dollar,
I believe. He did not assume any of the debts of V. & K.
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Cross-Interrogatories. 1. H. V. gave me two notes for my interest in
the firm of V. & X. I turned them over to my creditors soon after I
got them. Cannot state precisely their amount ; believe they were about
€600 cach. Q. There was no arrangement made with . V. about the
debts of V. & K., at all. They were to be paid out of the debts coming
to V. & K., by an arrangement between W.V. & myself. 3. There was
no provision made for the debts of V. & K., only as I have stated in my
last answer. Q. 4. What has G. K. done with the proceeds and avails
of that sale; and how does it happen, that at the time he made no pro-
vision for payment of' the debts of his firm 2 A. I turned the notes over
to my creditors soon after the sale to H. V. There was this provision
made between me and W. V.: he was to collect the outstanding debts
due the firin, and pay their debts with them ; and I understood from him
that there would be a surplus of near $3,000 to be divided between us
after paying all our debts. 5. W. V. & K. became insolvent some time
after the sale; I do not remember at what time; cannot fix a date. It
was a year or two, perhaps two years, after I sold out to H. V. I do not
remember at what time executions came out. It was in the neighbor-
hood of two years before all the property subject to execution was gone.
7. At the time of the execution of the note, I supposed V. & K. were
solvent, and that we could pay our debts and have a surplus left. Q. 9.
‘Who bought the goods for which the note was given? were they bought
of a clerk of D., M. & Co.? A. I don’t know anything about it, more
than I think W. V. bought most of the the goods for V. & K. I don’t
know who he bought them of.

ROBERT NILSON’S deposition, taken Feb. 7, 1863. 1. Age, 45;
residence, Milford ; farmer. 2. county surveyor ten years. 3. Am ac-
quainted with the lands described in bill: lots 6, 7, and 8 adjoin ; 8 the
most northerly, 7 next sonth, and 6 next south of that ; lot 5 corners with
6 on the S. W. They are occupied by Hiram Vennum as his residence
or home, and have been 15 or 20 years. Lot 5 is partially improved;
50 acres fenced, 25 in cultivation; log house on 5, cccupied by tenant;
6 all fenced, pasture; 7 all fenced, 40 acres pasture, 40 in cultivation,.
2 framed barns on it from four to six rods from north line; lot 8 is all
fenced and in cultivation ; dwelling house, in which 1. V. resides, is on
south side of 8; also a barn, cribs, buggy-shed, and other buildings on
south side of 8. When county surveyor, I surveyed these lines several
times.
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GEORGE KING corrects statement in former deposition, that V. &
K. dissolved in the Fall: it was in May, 1857.

Defendants, D., Moody & Co., gave in evidence, deposition of—

MOSES H. MESSER. 1. Age, 34; county surveyor of Iroquois;
residence, Onarga. 2. Known the Vennums and King five or six years;
oncesaw Sawyer. 3. Have surveyed all the lots, in July, 1861, and have
made a map of them. 4. Map annexed. 5. H. V. was then in posses-
sion of said lots and dwelling house, which is on lot 8. 6. The barns
represented on schedunle A, south of line marked “south line of lot eight,”
are correctly located on the map; location of dwelling house, measured
by the eye, is substantially correct; same as to barn, crib, and out build-
ings north of house, being in enclosures fixed by measurement. Log
house on 5, and school house on 6, as represented ; map correctly desig-
nates location of all fences, except the diagonal across S. W. part of 7;
no other fences than represented on map, except an old one near a grave
yard, in lot 8; map correctly designates location of enclosures, and size

of lots.
Mar.

THEODORE AYRES, for D., M. & Co., testifies: 8. In 1858 and
1859 was sheriff of Iroquois. 4. I served the summons on complainant
in the suit at law, if my name is on it; have no particular recollection’
of it; if I served it, I read it to complainant and W. V. and K. 5. I
received a writ of fieri facias in tavor of D,. M. et al. vs. H. V., W. V.
and K., and levied on lands of H. V. It has been so long since, it is
difficult to remember all that was said by him. Ile stated he was anx-
ious to close it up with as little trouble and expense as possible, or words
to that cffect—at or about the time of presentation. 6. He authorized
me to say to plaintiffs that he was anxious to close it up with as little
expense as possible; that he would turn out real estate abundantly saffi-
cient to make it perfectly secure, and desired me to use my influence
with them to have them bid oft the real estate for full amount ot debt
and costs, in order to save further costs o1 a reissue of the execution, or
to that effect. 7. I wrote one or more letters to the plaintiffs to that
effect. 8. He stated he had other lands he could turn out, but he turned
out his home farm that they might have a stronger assurance that it would

be redeemed.
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The foregoing interrogatories and answers objected to by complainant.

Cross Interrogatories. 1. I received instructions from plaintiffs to levy
on all of H. V.’s real estate, advertise, and notify them of time of s
that they would bid it off at a nominal value, 50 as to get at his personal
property, or words to that effect. 2. I think I communicated these in-
structions to . V. at or about the time of the levy, and at his house, I
think. 8. From what H. V. said at the time he authorized me to com-
municate to plaintiffs, as stated above, I think he considered it a debt of
his own and W. V.5, or of the firm of W. & H. Vennum, and treated
it as such. 4. I think there was nothing said at that time about this be-
ing a security debt, or a debt of Vennum & King. 5. He expressed his
astonishment that W. & II. V. should have got so deeply in debt, in so
short a time. 6. Think the presentation and levy were made at same
time, but not certain. 7. I presume H. V. at the time had a considera-
ble amount of personal property ; he generall y has a considerable amount
of horses, cattle, hogs, and other personal property. 8. The effect of
presenting the execution to H. V., and the communication to him, was
that he seemed decply anxious to have it fixed up at once, by sale of his
lands, with no more expense or exccutions. 9. Neither the plaintiffs nor
their agents or attorneys were present at the sale of the lands. Q. 10.
Who was present at said sale and bid off the lands ? A. I had been pre-

viously instructed by the plaintiffs to bid off the lands in their names,
tor debt and costs.

ale;

Defendants offered in evidence a deposition of William Vennum, taken
in a cause in the U. 8. Court, Northern District of Illinois, in which said
Davis was plaintiff and H. V. was defendant. Complainant waived ob-
Jections as to its being taken in another court and cause, but objected that
the testimony of the witness was incompetent, so far as it assumed to
state the value of the lands and improvements mentioned in said deposi-
tion. Objection overruled—complainant excepts. 3. H. V. resides on
his farm, four miles north of Milford, and has for 20 years. 4. H. V.
was a farmer during that time. 5. Witness describes the lands and their
location as before, and annexes a plat. 6. States occupation of land, as
before. 7. States H. V.’s family, as before. 8. Consideration of note,
as before.
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Oross-Interrogatories. 1. Cannot tell whether H. V. resides on lot 8
or 7; lineruns very near his house ; dont remember which side. 2. Can-
not tell whether dwelling house is on 8 or 7; it has been on one or the
other the last five years. There are buildings on both of said lots that
have been there more than five years. 3. Lot 8 does contain more than
100 acres. 4. It is probably worth §1,000, without the dwelling ; if the
dwelling is on it, it is worth $1,500, and was in January, 1859. 5. 7 is
worth §500, without the dwelling ; if it is on 7, $1,000; contains 80
acres ; 6 is worth $400, and contains 80 acres; 5 is worth §500, and con-
tains 80 acres; 8 contains 155 ¥ acres.

Mar.

Defendants gave in evidence the smmmons, declaration, and copy of
note attached to it, and record of complainant’s default for want of plea
and judgment in the action at law; and complainant gave in evidence
the original note with credits on it, and the execution and sherift’s return.

Svanroxs in usual form, against W. V., G. K., and H. V., to sheriff
of Iroquois, dated Dec. 20, 1858, returnable flrst Tuesday in January,
1859. Returned served on all the defendants, by Theodore Ayres, sheriff.

Decrarartion. Davis, Moody, Tomlinson, Sawyer and Perkins, part-
ners, under the name, firm and style of Davis, Moody & Co., complain
of William Vennum and George King, late partners under name of
Vennum & King; and said William Vennum and Hiram Vennum, part-
ners under the name of W. & H. Vennum, in assumpsit ; sets forth note,
alleges that the defendants, ¢ by the name, style, and description of Ven-
num & King, and W. & H. Vennum, promised,” &c. 2d count for
money lent, money paid, money had and received, goods sold and deliv-

ered, work and labor, and account stated.

Cory or Nore, as made exhibit to bill. Credits on it: Oct. 29, 1857,
$201; Dee. 3, 1857, §175; Sept. 18, 1858, $100.

JupeMENT by default, $1,941.74.

Exzecurion to sheriff of Iroquois, January 8, 1859 ; received, Jan. 12,
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1859 ; levied by Ajyres, sheriff, on the lands, March 10, 1859. Certifi-
cate of levy filed. Sold, April 9, 1859, to Sawyer, plaintiff’s bid, for
$2,023.87.

Deec. 15, 1868, DroreE ; default, and bill taken pro confesso, as to W.
V. and K.; cause set down on default pleadings and proofs. Decreed,
that lot 8 was the homestead of complainant; levy and sale as to said
lot set aside and annulled ; D., M. & Co. perpetually enjoined from set-
ting up any claim to lot 8, under the judgment execution and sale, and
from using them as evidence of title, and that they pay costs.

ASSIGNMENT OF ERRORS.

1. The Superior Court of Chicago erred in not perpetually enjoining
the judgment at law in bill mentioned as against plaintiff in error.

9. Said court erred in not setting aside the sale of all the lands.

3. Said court erred in not setting aside the sale of more of the lands

than lot 8.

GOOKINS, THOMAS & ROBERTS,

Attys for PUF in Error.
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