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Supreme Court of the State of Jllinois,

Of the April Term, 1860.

D i — —_——
GALEN EAstaraN, Appellant,

vs. APPELLANT’S BRIEF.
Iuoyas R. ArystroxNg, Appellee.

1. The submission proved, varied from that alleged in declaration.
1 Caines R. 583,

2. By surrender of lease, appellant’s liability for rent was extinguished.
Taylor’s Landlord & T. § 648.
ITall vs. Burgess, V. B & C. R. 333.
Zule vs. Zule, XXIV Wend R. 78.
Clunes Case, X Rep. 127.
Perry vs. Aldrich, XIIT N. I. R. 344.
Wood vs. Partridge, XU Mass. R. 493.
Submission as to amount of a void claim, no bat.

Steers vs. Lashley, 1 Esp. R. 167.
IT Greenleaf Ev. § 78.

3. Submission not mutual, being by parol, of matters arising on specialty before breach,
and no bar to an action of covenant on specialty.

Suydam vs. Jones X Wend. R. 180.
IT. Greenl. Ev. § 28 & 72.
XX Tlls. 101.
Caldwell on Arb. 26. 2. 1.
Logsden vs. Roberts, III T. B. Monroe 257.

The submission proved was as to “amount due on the lease,” for which only covenant

could have been brought.
Codman vs. Jenkins, XIV Mass. R. 95.

4. The award varied trom that alleged in the declavation.




5. Tt was contrary to law, and the law was not intended to be submitted.

IT. Vesey Jr. 15.

6. It was uncertain.

o

7. It was not final.

Cox vs. Jagger, II Cow. R. 638.
Jackson vs. Ambler, XTIV Johns R. 96.
Bussfield vs. Bussfield, Cro. Jac. 577.
VII East R. 81.

8. The award was mutually cancelled by the parties before snit.

JESSE B. THOMAS, Aty for Appellant.
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GALEN EAsTMAN, <ppellant, z
vs.

: APPELLANT’S BRIEF.
Tnoyas R. ArasTroNe, <ppellee. S

1. The submission proved, varied from that alleged in declaration.
1 Caines R. 583.

2. By surrender of lease, appellant’s liability for rent was extinguished.

Taylor’s Landlord & T. § 648.
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5. Tt was contrary to law, and the law was not intended to be submitted.

I1. Vesey Jr. 15.
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7. It was not final.
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SUPREME COURT ;

OF ILLINOIS.

TEHIRD GCRAIND DIVISIOIN.

GALEN EASTMAN,
2 Appeal from Cook.

VS,
THOS. R. ARMSTRONG,
POINTS FFOR APPELLEE.

The Court will perceive upon examining the record, that there is
not suflicient evidence of an abandonment of the award.
1st. No variance.
The first count (see pages 1, 2, 3 and 4 of record,) is general and
broad enough to cover the submission (page 18) proven.
2nd. There was a 2alid submission.
The submission, as well as the award, may be either by deed or
by parol.
Story on (font’s, 983,
Comyn’s Digest, D 1, E 20.
A plea of arbitrament by parol with award would be @ good

plea to an action on a specialty.




Comyn’s Digest accord.
Maverhill vs. Iranconia Iron Co. 8.
1st New ITamp., p. 68, 11th John 189.
3d. Award is sufliciently ezrtain.
Certainty to a common intent only necessary.

Ist Parsons Con. 206.

Not uncertain when no time of payment is fixed.
Ist Parsons Con. 206 & 207.

Where necessary to make a presumption to give force to an’
award, the Court will incline to the presumption that gives effect
to, rather than to one that avoids.

Ist Parsons 211., and cases cited.

Also, 11th T11. 565, 14+ T11. 58.

dreeze 253,

Certainty—Whitmore vs. Mason 14 I11. 392.

4th. Award valid, sufficient and certain.

Pure question of law may be referred, and award cannot be dis-
turbed for a mistake of arbitrators upon question of' law referred.

: 11th 111 565, 6 Vesey, Jr. 281., 13 East 358.
2 Madd 6, 2nd John Chy 339, 2 B. and Ald., 237.
2d Story Equity Juris., Sec. 1455.

In 6th Vesey Jr., 281, Lord Eldon says :—“If a question of law
‘s referred to an arbitrator, he must decide it, and though he decide
wrong, vou can not help it.”

Award is good, although arbitrator neglect to set out his author-
ity. cither by reciting submission or otherwise, and any form of
words that amount to a decision of question referred, is a good
award.

2ussell Arbitrator (law library,) p. 245.
S East p. 12

“ T am of opinion that A\ is entitled to claim of B. £145 for non-

performance of his contract.”™  ITeld good award.
Watson vs. Tower Ry. & Moo., p. 17.

5th.  In the absence of fraud, misconduct or partiality, the
award will be conclusive, even though it is shown that arbitrators
erred in judgment, as to the law or the facts.

11 TI1. 565.

BARKER & TULEY, foi -Lppellees.
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GALEN EastaaN, Appellant,
s, APPELLANT’S BRIEF.
T'noyas R. ArmsrroNa, Appellee.

1. The submission proved, varied from that alleged in declaration.
1 Caines R. 583.

2. By surrender of lease, appellant’s liability for rent was extinguished.

Taylor’s Landlord & T. § 648.
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IT Greenleaf Ev. § 78.

3. Submission not mutual, being by parol, of matters arising on specialty before breach,

and no bar to an action of covenant on specialty.
Suydam vs. Jones X Wend. R. 180.
IT. Greenl. Ev. § 28 & 72.
XX Tlls. 101.
Caldwell on Arb. 36. 2. 1.
Logsden vs. Roberts, ITI T. B. Monroe 257.

The submission proved was as to “amount due on the lease.” for which only covenant
3 v

could have been brought.
Codman vs. Jenkins, XIV Mass. R. 95.

4. The award varied trom thag alleged in the declavation.

O O




5.

6.

-
(i

8.

It was contrary to law, and the law was not intended to be submitted.

I1. Vesey Jr. 15.

It was uncertain.

It was not final.
Cox vs. Jagger, IT Cow. R. 638.
Jackson vs. Ambler, XIV Johns R. 96.
Bussfield vs. Bussficld, Cro. Jac. 577,
VII East R. 81.
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JESSE B. THOMAS, Aty Jor Appellant.
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Printed by Jameson & Morse, 14 La Sallo Street, Chicagn.,

SUPREME COURT OF THE STATE OF ILLINOIS.

GALEN EASTMAN,

APPELLANT,
Vs. Appeal from the Superior Court of

Clicago.
THOMAS R. ARMSTRONG,
APPELLEE. |

ABSTRACT OF THE RECORD.

Record This was an action of assumpsit brought by the appellee against the

P. 8,9 appellant on a parol submission to an award in the Superior Court of
Chicago, and tried before the Court without the intervention of a Jury,
at the December Term of said Court, A. D. 1859.

2-5 The Declaration contained two special counts and a count upon an
account stated.

2,3, 4 The first special count sets forth that certain differences existed be-
tween the plaintiff and defendant as to the amount of rent due from the
defendant to the plaintift for certain premises held by the defendant un-
der alease in writing from the plaintitf, and as to what amount should be
allowed the defendant for removal of lumber, &c., from the premises :
that on the 15th of July, 1859, they especially submitted themselves to
the award of T. M. Avery and B. Ackley, as to said differences, and that
in consideration that the plaintiff had agreed to be bound by said award,
the defendant undertook and promised to perform and fulfil the same;
that the said Ackley and Avery undertook the arbitration, and on the
8th of August, A. D. 1859, made their award that the defendant should
pay the plaintiff’ §150.00, in full satisfaction and dischaige of said mat-"
ters in difference, of which defendant had notice. General request and
breach added.

4,5 The second special count sets out that, on August 15th, 1859, de-
fendant was indebted to plaintiff in the sum of §250, upon an award of
T. M. Avery and B. Ackley upon a submission theretofore made to them,
concerning all matters in difference between the plaintiff and defendant,




by virtue of which reference the said Avery and Ackley had awarded that
defendant should pay said sum to plaintiff, and defendant in considera-
tion thercof promised to pay the same.

The defendant pleaded the general issue. Upon the trial the plain-
tift offered in evidence a lease under seal from himself to the defendant
of certain premises described therein, dated May 1st, 1857, for three
years next then -ensuing, the defendant covenanting therein to pay
as rent the sum of $375.00, at the end every quarter year during the
term. The lease contained no provision for apportionment of rent, as to
time.

The plaintiff then proved that on or about the 10th day of July, A.
D. 1859, the defendant was in possession of the leased premises under the
lease. That an agreement was then made between the defendant and
one T. W. Baxter, who claimed to be the plaintiff’s agent, by which de-
fendant was to surrender the possession of the premises forthwith, and
receive from Armstrong fifty dollars tor expense of removing his proper-
ty therefrom.

That defendant, in pursuance of the agreement, forthwith gave up
possession of the premises to plaintitt, who occupied them immediately.

That about the 1st of August, 1859, the plaintiff called on defend-
ant for rent trom May 1st to July 10th, 1859, which defendant refused
to pay, claiming that according to his understanding, by the agreement
between himselt and Baxter, he was to receive fifty dollars for expense
of vacating the premises in addition to a release of all rent.

The plaintift turther proved. that on the 8th day of August, 1859,
he and the defendant mutually submitted, by verbal agreement, to one
T. M. Avery and B. Ackley, as arbitrators, to decide how mucly, it any,
rent was due from defendant to plaintiff, on the said lease for rent from
May 1st, 1859, to July 10th, 1859, under the agreement of July 10th
aforesaid, in accordance with which defendant had surrendered the
premises, and what deduction should be made theretrom for the cost of
detendant’s removal from the premises.

The defendant objected to admission of the ecvidence oftered, ot sub-
mission to arbitration, because the submission so proved varied material-
ly from that alleged in the declaration, because it was a subnission by
parol of a claim arising upon an instrument under seal beforc breach,
and was without consideration or mutuality, and void.

The Court overruled the objections and admitted the evidence, and
the defendant then and there excepted.




19

The plaintiff then offered in evidence an award in writing of the
said arbitrators, as follows, viz:

“We find that Armstrong shall collect of Eastman two hundred
dollars for two month’s rent, from May 1st to July 1st, as he has col-
lected during the past year, and that M. Armstrong shall deduct fifty
dollars, as agreed by Mr. Baxter, for cost of moving, from two hundred

dollars allowed for rent.
T. M. AVERY,
BENJ’N ACKLEY.”

To the admission of which award in evidence the defendant objectad,
because it varied from that alleged in the declaration ; because it was
founded on a void submission ; because it was contrary to law; because
it was uncertain; because it was not final, and was otherwise void and
insuflicient, but the Court overruled the objections and admitted the
award in evidence, and the defendant then and there excepted.

The plaintift’ further proved that during the year 1858, the defend-
ant had paid on the lease only at the rate of one hundred dollars per
month.

He also proved that a day or two before the commencement of the

suit, he had called on the defendant and demanded that he comply with
the award, which the defendant refused to do.

The plaintift' then rested his case.

The defendant proved that after the delivery of the award, the
plaintif’ frequently declared to one of the arbitrators, and to one Merrill,
the agent of the defendant, in the absence of the defendant from Chicago,
that he would not submit to the award. :

That on the defendant’s return, the plaintiff called upon him and
demanded a settlement ; that the defendant asked him whether he would
settle by the award; that he replied, “No, I will have the whole I claim,
or none.” That Eastman then replied, “Very well, since you force me
to it, we will stand upon our legal rights, which will give me all I claim.”

No further evidence wasoffered by either party, as appears from the
bill of exceptions.

The Court found the issues for the plaintift, and assessed the dam-
ages at $150.

The defendant moved for a new trial, which was overruled, and he .
excepted. ‘




9 The Court rendered judgment for $150 and costs, and the defendant
10 prayed an appeal, which was allowed, on filing bond to be approved by
the Court.

The appeal was perfected within the time allowed.

The appellant assigns for error:

1st. The Court erred in admitting improper evidence.
2d. The finding of the Court was against the law.

8d. The finding of the Court was against the evidence.

4th. The judgment should have been for the defendant, for costs,
and not for the plaintiff.

5th. The Court erred in overruling the motion for a new trial.

JESSE B. THOMAS,
Aty for Appellant.
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