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FIRST GRAND DIVISION.

TERM, A% D. 1857.

ABSTRACT.

George Forguer et al. Am)u ants
VS, o hheeomdppealfrom,
Susannah Fopquer, Appellee., " ).

This casc was conmmenced by bill in

Chancery by ‘appellants, for corrceting, mistake
amd partition of lands.  Deeree of 1’»&1‘titi'«n, report and order of sale made at the March
ternt 1858, of said Court.  Urder of sale in usual form, authorizing John Thomas and N.
Niles to sell all ‘the interezt of the parties in the p}c‘amcm The bl]x sets out, among other
things, that Forquer, deceased, through whose death all parties claim, devised all hxs es-
tate, real and pmwna], to bummmh 1‘ orquer for l,Fe, that one ,da&olb""v has a lease on
part of the premises for three years, from the first of March, 1855, and prays that in case
pavtition cannot be made, the same may be sold subject to said lease.  Bill taken for con-
fessed and deerce entered as aforesaid, without ordering sale, subject to said lease.

At the September Term, 1857, Ap pcllees move the (Jomt to amend the record of the
deeree aforesaid, so as to save and veserve to said Susannah all her rights -under -and by
\wtue of said lease, according to the p\ vyers of said bill, and introduce affidavits of :

Jogeph Vellinger, who swears, in substance, that he was a purchaser at the sale amier
‘w Jeme and has since 01d to Cassclbery. :

. Nilez swears tlmt, as solicitor for complainants, 110 drew the decree, ,md by inadver-
tuhce, and mistake 'in- drawing 1ip the deeree; the lease to Casse Lwng was not mentioned
wor the mtex est to Susannaly Forguer saved to her; as prayed for in ‘the hill, that during
the pvu ling of said suit, and hefore tho sale under the decree, the said Niles assured his
clients thiat the rents would he reser »0!1 to-heri m the decree, umz& inserted a prayer in the
hill to that effect, with their consent. Th'ttf she never released the . same, &¢., or would
Lieve assented to the decree as made. o

John Thomas, Commissioner to sell, swéars tl mt he sold at auction, at outery, said land
nce cording to tha-order of the Court, as reported to the Court at the last serm_ thereof,—

hat the Shooks s, and C nqxolberv, and Vollinger purchased; in smmrate parts, said land.
That:they, and m(m) ‘otliers, were present ot “the sale. That befvre the sale commenced,
when alls ‘the bidd ers were on ! the grouud, the fact of the existénce of the lease to Casselbery
on a part of said lund, was'talked of and discussed, -&e., and: that notice was d'stmctly giv-
et at said sale, to all the bidders, &e.,; that the w 1(10\\' heldrsaid leage and claimed the 1‘9nt
That witness expressed the oplmon to the bidders, that she was entitled to, and would col-
lect the same, and such was the universal understanding at said sale, so far as opinions
were expressed. That in'the opinion of witness, owing to such understanding, the land
hrought less than it otherwise would ‘have done. S s

W B, twle%uy swears that he attended the sale in q‘uestimn and that the subject of
the widow’s claim for rent was discussed by the bidders and Commissioners before the sale,
and it was understood by: all persons, so far as oplmons were expressed, that the rent
would not pass to the le‘Lhdb(’l‘ but was resexved to the widow, Deponent was acting as
friend and agent of the family, and gave notice publicly of the lcase before the sale, that
the rent was coming to.the widow. Such was. the universal under standing.

George Porquer swears that the lease for three years, mot yet es pm‘d was read by
Thomas, the Cm‘nmﬁsmner, at and before the sale.. That it was “understood by all that the
land was zold subject to the lease; and that the rent due, and to become due, was reserved
i uh mother; and, in the opmlon of witness, the land covercd by the loase was sold for
tesd, by several dollars per acre, on that account. That both the bhOOkb, and Casselbery,
and Vollinger were present on the ground and had netice, before the sale, of the lease, and
made no chml against the reserv d‘(th, to the best of his belief. Casselbery, a purchaser
at said sale, and also 4 purchaser from Vollinger at the sale, resisted the motion and pre-
sented affidavits to the effect following ¢

Elijah Badgly swere that he was present at the sale, and was a bidder; and after the
sile ‘commenced, witness asked Thomas, ; Commissioner, if _there was 1ot a “lease to Cassel-
berry, and if the same should not be reserved in the sale, to which Thomas publicly re-
plied, in the presence and hearing of all the bidders, that it was his opinion as a farmer
{(notas a lawyer,) that the rent would go with the title. He then continued o sell the
p;etm\e s without reserve. Henry Louis bid off part of the premises—65 acres. A. W.

Shook purchased a part; and Joseph Vollinger became interested in part of said premises.

Charles Casselbery swore, that at the time of the sale he presented 2 written lease to
Thomas, the Commissioner, who said that his opinion was, that the lease would hold good,
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aud that the profits of the sawse would go with the title t5 the land.  That part of .
premises was bid.in for Joseph Volliriger, who has sinee sold the same and given a war-
ranty deed.

A. W. SBhook-swore that he was at the sale and pirchased a pavt of the Jand withont
any reservation whatever.  Dominique Karlskind swore that he had a person present bid-
ding on part of the land for him. That during the sale Thomas, the Commissioner, said he
thought the purchaser would be entitled to the rent under the lense.  That Thomas seld
the land without condition or reservation. That affiant acted as interpreter for parties at
the sale who did not anderstand the English language, which afforded him a good opportu-
nity of knowing what took place atithe sale. :

This was all the evidenee upon whiclrthe Court allowed the decvee of saké to he amended
80 a8 to veserve the rent of said lease to Susannah Forquer, to which decision of the Court:
Cnsselbery exeepted, and brings the case, by appeal, to this Court;-and assigag, for error,
that the Court below erred in allowing said amendment. %4, Without notice to Henry
Lowissone of the purehasers. UNDERWOODS,

Bolicitors for Casselbery.
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EYENETERN  anXy WY ]
COURY OF ih.

FIRST GRAND DIVISION.

NOVEMBER, TERM, Al D. {857

v a BSTRACGT.

Greotge Forquer et al. Appclhmts] ;
Lo VS - Appeal from St. Clair.

Susannah Forguer, Appellee.

Tiiis ease was commenced by bill in Chaneery by appellants, for correcting mistake
and partition of lands. Deeree of partition, repert and ovder of sale made at the March
term 1856, of said Court.  Order of sale in usual form, authorizing John Thomas and N.
Niles to sell all the interest of the parties in the premises. The bill sets out, among other
thinzs, that Forqguer, deceased, through whose death all parties claim, devised all his es-
tate, real and personal, to Susannah Forquer for life, that onc Casselbery Ims a lease on
part of the premises for three years, from the first of March, 1855, and prays thatin case
partition eannot he made, the same may De sold subjeet to said Jease. Bill taken for con-
fossed and deeree entered as aforesaid, without ordering sale, subject to said lease.

At the September Term, 1857, Appellees move the Coyrt té amend the record of the
deerce aforesaid, so as to save and veserve to said Susannah all her rights under and by
virtue of said lease, according to the prayers of said bill, and introduce affidavits of':

Joseph Vollinger, who swears, in substance, that he was a purchaser at the sale under
the deerce and has since sold to Cagselbery.

N. Niles swears that, as Solicitor for complainants, he drew the deeree, and by inadver-
tance, and mistake in drawing up the deeree, the lease to Casselbery was 1ot mentioned
nor the interest to Susannah Forquer saved to her, as prayed for in the bill, ‘that daring
the pending of said suit, and hefore the sale under the deerce, the said Niles assured his
clients that the rents would he' reserved to Lier in the decree, and inserted, a prayer in the
bill tp that effect, with their ¢oitsent. That she never released the. same, &e., or would
have assented to.the decree as made. "1

John Thomas, Commissioner to sell, swears that he sold at auction, at outery, said land
according to the order of the Court, as reported to the Court at the last term thereof.—
That the Shooks, and Cassclbery, and Vollinger purchased, in separate parts, said land.
That they, and many others, were present at the sale. That before the sale commenced,
when all the bidders were on ‘thc'gmuud, the fast of the existence of the lease to Casselbery
on a part of saidl land, was talked of and discussed, &e,, and that notice was distinctly giv-
en at said sale, to all the bidders, &e., that the widow held said leasc and claimed the rent.
"That witness expressed the opinion to the bidders, that she was entitled to, and would col-

Ject the same, and such was the universal understanding at said sale, so far as opinions
avere expresseil. That in the opinion of witness, owing to such understanding, the land
brought less than it otherwise would have done.

Wi B. ©gleshy, swears that he attended the sale in question, and that the subject of
the widow's claim for rent was discussed by the bidders and Commissioners before the sale,
and it was understood by all persons, so far as opinions were expressed, that the rent
would not pass to the purchaser, but was reserved to the widow. Deponent was acting as
friend and agent of the family, and gave notice publicly of ‘the'lcase hefore the sale, that
the rent was coming to the widow. Sueh was the universal understanding.

Greorge Forquer swears that the leasg forrthree years, not yev expired, was read by
Thomas, the Commissioner, at and before the sale. That it was understood by all that the
land was sold subject to the lease; and that the rent due, and to become due, was reserved
1o his mother; and, in the opinion'of witness, the land covered by the lease was sold for
less, by several dollars per acre, on that account. That both the Shooks, and Casselbery,
and Vollinger were present on the ground and-had netice, before the sale, of the lease, and
wade 1o claim against the reservation, to the best of his belief. Casselbery, a purchaser
at said sale, and also a purchaser from Vollinger at the sale, resisted the motion and pre-
sented affidavits to the effect following : B

Elijab Badgly swore that he was present at the sale, and was a bidder; and after the
sale commenced, witness asked Thomas, Commissioner, if there was not a lease to Cassel-
berry, and if the same should not be reserved in the sale, to which Themas publicly re-
plied, in the presence and hearing of all the bidders, that it was his opinion as a farmer
(not as a lawyer,) that the rent would go with the title. He then continued to sell the
premises without reserve. Henry Louis bid off part of the premizes—65 acres. A. W.
Shook purchased a part; and Joseph Vollinger became interested in part of said premises.

Charles Casselbery swore, that at the time of the se ha presented a written lease to
Thomas, the Commissioner, who said that his opinivu vy oo . lez ¥ ould hold good,
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t‘uoﬁ;:;ht the purchaser would be entitled tor the rent under the lease. "That 'fhomi’; ¢

and that the profits of the sawe would go with the title to tha land.

premises was bid in for Joseph Vollinger,” who has sinez sold the same and given

ranty deed. R ph
AL W, Shoor swore that he was at the sale and purchased a part of the land 3 Wt

any rescrvation whatever.  Dominique Karlskind swore that he had a person prosefgaid= .

ding on part of the land for him.  That during the sale Thom: the Commissioner, s&i&i}b

=

the land without condition or reservation. That affiant acted as interpreter for partie
the sale who did not understand the English language, which afforded hiny a good oppo

nity of knowing what took place a& the sale. , L

This was all the evidence uponwhieh the Court allowed the deeree of sale to be amend .
<0 as to reserve the rent of said lease to Susannah Forguer, to whieh décision. of the Caurg .

Casselbery exceptedy andibrings the case, by appeal, to this Court, and! assigns, for errox,

that the Court below erred in allowing said amendment.  2d. Without notice to He
Liouis, one of the purchasers. INDERWOODS,
Solicitors for Casselbery..
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