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SUPREME COURT OF ILLINOIS—THIRD GRAND DIVISION
APRIL TERM, A. D., 1863, .

THOMAS CONNOR, )

APPELLANT, | ArpEAL FroM SupERIOR CoOURT,
8.
ISRAEL T. NICHOLS, | oF CaioAco.

APPELLEE. )

- ARGUMENT OF E. ANTHONY, FOR APPELLEE.
STATEMENT OF CASE.

This was an action of Zjectment brought to recover the pos-
session of an undivided one-half interest in Block 99, School seec-
tion addition to Chicago, which the appellee purchased at a sale
at public auction under a trust deed. The land in question had
been conveyed to Henry Greenebaum as trustee, to be sold in
case Connor did not pay the sum of $1,350 at certain times men-
tioned in the deed. This trust deed was signed by both Connor
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own acts, and have they not wolunfarily waived the privileges
conferred upon them by the statute ?

L

It is now the settled law of this State, *“that in addition to the
property now exempt by law from sale under evecution, there
shall be exempt from levy and forced sale under any process or
order from any court of law or equity in this State, for debts
contracted from and atter the 4th day of July A. D., 1851, the
lot of ground and the bwildings thereon occupied as a residence,
and owned by the debtor, being a householder, and having a
family, to the value of one thousand dollars.”

Now this statuteis in derogation of the eommon law, and
however liberal and humane may be its spirit it is a restriction
upon the alienation of property—and like all other stazuwfes must
be strictly as well as seusibly construed. It cannot be made to
mean that which it does not express, and therefore to avoid this
it declares plainly to every “householder”—whatever you, your-
self may voluntarily do—whatever acts of omission or commis-
sion yow may be guilty of—the “lot of ground and buildings
thereon—occupied as a residence and owned by you—to the
value of $1,000 shall be exempt from levy and forced sale undex
any and all circumstances.




II.

But is it equally clear that such homestead would enjoy the
same immunity when the owner of the same, his wife going «with
him, conveys it away to a trustee for the purpose of raising
money, and empowers the trustee to sell and dispose of the same
at public anction, if they make any default in paying the money
50 obtained, and they malke default and the komestead is sold to
a third person who is an innocent and bona fide purchaser, and
the bona fide purchaser brings an action of ¢jectment against that
householder and his wife, who caused the homestead to be gold—
Is such a case within the statute ?—1Is such a sale, a “levy and
forced sale” within the meaning of the statute 7—or is it utterly
void aud of no effect?—and can the homestead act, under such
circumstances, be interposed ag an absolute and JSlat bar—to an
action of ¢jectment.

Nobody will pretend for a smcrle moment that a sale by a trus.
tee in a trust deed—is a “levy or forced sale”—or an execution

)
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contradicting or denying itsintent and meaning--but the whole
doctrine of esfoppel must be overthrown with it and laid aside as
useless.

In other words, a deed of the homestead in the ordinary form
is absolutely void and conveys no title whatsoever. If this is so,
then there is no room for any argument in this case, for, of
course, no title ever passed to the appellee.

II1.

Now there is nota single word or letter 4n the statuteitself but

what pertains to cases of sales under executions and cases of levy
and forced sales, without the words “in all cases” which occur in
the amendment of February 17,1857, shall be construed to exempt
all homesteads from forced and voluntary sales equally and alike.
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If it shall be decided that all sales of & homestead are absolut é‘iy
void without a special and particular release of the homestead in
the body of the instrument, then the hidden meaning of the sta-
tute contained in the amendatory act standing alone is
greater by far than the original, and creates a new class of cases
heretofore unknown.

Now we respectfully submit that the true way of construing
this stafute is to consider the amendment of 1857,as a part and
parcel of the original act of February 11 "1851, ahd to consider
the words “in all cases,” which are consxdexed by the apel-
lant as so potent to mean “in all cases” specified in said statute.
In order to show that the legislature itself did not mean to apply
this act to any other cases except those of sales under executions
and forced sales, etc., you have only to look at the amendment
itself which commences with a reference to the “act to exempt
homesteads from sale on execution,” and then directs that the
same shall be amended by inserting after the words subscribed
by such householder” the words aud his wife, if he have one.’

The statute then provides, “itbeing the of this act”—What
act? the amendatory act standing out separate and alone? or
thas act, after the amendment has been made to the original act?
Now, if the amendment and the original act are to be construed
together as forming one act, then the legislative exposition as
well as the]udmml must be controlled by the provisions of the
whole and entire act. Now, we respectfully submit that this is
the only true and correct mode of interpreting this statute, and if
it is 50, then as this statute and no other statute has ever men-
tioned or enumerated any other class or kinds of cases in wh'ch a
homestead should be exempt then the words “in all cases”
found in the amendatory act is limited to the cases enumerated
in the statute <tsslf and none others.




]
1V.
The value put upon the homestead in this case was $1,350.

« Jevy and forced sale under any

1st. The statute exempts from
equity in this State” a

process or order from any court of law or
homestead not exceeding in value $1,000.

od. The statute contains alimitation of the value of the home-
stead, and no homestead can be exempt as an entirety which at
the time it is claimed is worth a greater amount than $1,000.

3d. Ifthe homestead exceeds the valuo prescribed by the sta-
tute, it may, perhaps, be reduced in value, and in such a case the
homestead thus reduced would be exempt, but the balance could

be sold on execution.
7 Mich., 500.
6 Jowa, 376.

4. Tf the homestead exceeds the value specified by thestatute, it
15 not ono of the homesteads which is prohibited by the statute
and cannot therefore be exempt by the operation of that instra-
ment alone.

The defendants in this-case never made the slightest attempt to
claim their right to a homestead as provided by the statute, bub
they first convey the legal title to a trustee to raise money for
them, and after getting the money and neglecting and failing to
pay or perform the conditions of the trust which they had caused
to be inserted in the trust deed, they stand by and see their
property sold and bid off bya bon-fide purchaser, and then after

all this turn around and snap their fingers in the face of their °

creditors and cry homestead !

5. The debtor to entitle himealf to the exemption proﬁded

N by 9 b B
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for in the statute must proceed to select it so far as the law has
provided a mode of selection, for 10 man can pretend to avail
himself of the benefits of any statute without making some at-
tempts to comply with its provisions, and if no mode is provided
he should resort to a courtof equity.
T Mich., 509.
Nota Bene—Helfenstein v Cove, 6 Iowa, 376,

“ A party claiming a statutory benefit, must by proper aver-
ments either in his bill or his answer, show himself entitled to
the equities provided by it, all that is necessary to show his
title and right to the relief he seeks.”

Kilchell v Borgwin, 21 Il., 45

“It is a familiar and well established rule of pleading, that
when a statute gives a new right or privilege under certain cir-
cumstances, conditions, or qualifications, the party claiming such
right in his petition or setting ¢t up as @ defence in his answer,
must bring himself within the requirements ot the statute; in
other words, must, in his pleading, show that he comes within
the circumstances, or possess the conditions or qualifications
named by the statute as requisite for holding the right or privil-
ege.

Helfenstein v Cove, 6 Towa, 37T.

Aela frowe 35 SH. )2 doarF

7 el 475

V.

The rights and privileges of a homestead, which t-he? statute con-
fers upon a husband and wife, are personal privileges which
could be wazved just like all other privilegos.

Se 2 g s002 24 ot FT 7 flage
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In the case of SARGEANT vs. WILSON,5 Cal. 506, it was
eld that a sale of the honrestead by the husband alone is not ab-
solutely Void but only void asto the homestead value.

In the case of DORSEY vs. McFARLAND, 6 California’
346, the court say: “Itis equally clear, that the husband and
wife had the right to sell in the proper mode. The statute
does not intend to trammel the alienation of the homestead ex-
cept so far' as to require the free assent of the two proprietors ix
the mode prescribed.”

Tt has ever been settled «in cases of fraudulent sales of real
estate, that if the title once vests in an innocent purchager, any
one can afterwards purchase of him, with full knowledge of the
original fraud, otherwise the innocent purchaser could not enjoy
the full right of alienation and his property would be consequent-
ly diminished.”

In California, a ¢ conveyance by the husband alone is declared
by the statute to be void, and that no mortage, sale or alien-
ation of it, of any kind whatsoever shall be valid without the
signature of the wife, acknowledged separately and apart from
the husband.” !

Revalls v Kraemer, 8 C'a{f-s 67.

In the case of SARG\@NTW WILSON, 5 Cal,, 504,it was
held that a deed of the Homestead by the husband was ndt
absolutely void, hut only g8 to the homestead value.

“ From thege decisions if follows that the mortgage is void
dnly as to the homestead value.”
Revalk v Kraemer, 8 Calf., T4,
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In the case bf BARNES ys. GAY, Tth Towa, 81, the court
say in speaking of a case similar to the one at bar— if Barnes
isbound by the trust deed to Chamberlain, as we think he ds,
and if the sale by him was fairly made (and nothing of the con-
trary nature is charged) Gay might become the purchaser ag
well as any other person. Zeis not affected in the act of pur-
chase. If he isto be at all it i8 by some of the prior circum-
stances, and from these hisauswer fairly responsive to the bill
exonerates him.  TVe conclude then that the <nterest of Barnes
28 gone and that his legal representatives have no equitable interest
remaining.” )




&

can be waived just like any other privileges which a person may

possess.
In the case of Vanzant v. Vanzant, 28 11, 541, the Court say,

the “Jouseholder could waive or release this right, provided he
did so in writing, subscribed by him, and acknowledged in the
same manner as conveyances of real estate are by law required
to be acknowledged.”




For these reasons, we think that the judgment in this case

should be affirmed.

ELLIOTT ANTHONY.




SUPREME COURT OF ILLINOIS,

THIRD GRAND DL1VISION,

APRIL TERM THEREOF, A. D. 1863.

MARY A. CONNOR
vS. Appl. from Superior Court of Chicago.
ISRAEL T. NICHOLS.

Ta1s was an action of ejectment commenced by Nichols against
Thomas Connor, husband of Mary A. Connor, he having died
since taking of the appeal. The facts in this case ave, that, 14tk
October, 1858, Thomas Connor and Mary A. his wife did sell and
convey the premises in question to Henry Greenebaum, in trust,
to sell the same upon default in payment of a note of $1350.00,
made by said Thomas Connor, and, upon such sale, to convey to
the purchaser the said premises, and all equity of redemption of
said Connor and wife. Default was made and sale was had, and
the plaintiff became one of the purchasers, and received, jointly
with E. D. Sweet, a deed of the premises.

The note of Thomas Connor was made payable “to order of
myself,” one year after its date.

The trust deed describes a note “‘payable to Llias Greenebaum,
Limself or order.”

The notice of sale describes the trust deed and also a note pay-
able to the order of T'homas Connor, and by him endorsed to E.
D. Sweet and J. T. Nichols.

The trustee’s deed describes the trust deed, and says that the
same was given ‘o secure the payment of a cerlain promissory
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note in said deed particularly mentioned.” Does not state to
whom note was payable.

The premises were, in 1852, and had been since, and at date of
trial were, cccupied as a residence by said Connor and family,
who was a householder, having a wife and children ; and indebt-
edness was not for the purchase money. (See p. 34 of Record.)

The acknowledgment of trust deed does not, nor does the
deed, refer to the homestead in any way. Ordinary acknow-
ledgement releasing dower, (p. 19 of Record.)

The question is fairly and squarely presented, whether, so far
as the wife is concerned,—

Does the act of February 17th, 1857, amendatory of the

homestead act, apply to trust deeds so as to prevent the aliena-
nation of the homestead, except by her waiver, release, and ac-
knowledgment, as provided by the Homestead Act.

In the case of Moore »s. Dunning, (not yet reported,) decided
at the April Term, 1862, of this Court, the Court held #het a
trust deed which contained no reference to the homestead, eith-
er in the body of the deed or the acknowledgment, was- insuffi-
cient to convey the homestead as to the wife.

That case is decisive of this. In this case there is no waiver
or release of, or reference to, the homestead in the trust deed in
question, or in the acknowledgment thereof.

The decision was not unexpected.

In Vansant vs. Vansant the Court says: ‘ We understand this
(the amendatory act) to mean that the wife of the householder,
if he have one, shall also sign the waiver or release before she
can be affected by it.” Also, “ But as regards the wife, who
Joins in the execution, since the act of 1857, we would say that a
fair construction of the act, taken in connection with the convey-
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ance act, would requive that the officer taking the acknowledg-
ment of the wife should certify also that he fully informed her
of her rights under the act, and that she voluntarily released or
waived all right and benefit under it.”

The Court, while deciding in 26 IlL, p. 107, that the act of
1851 does not apply to trust deed sales, clearly intimates that
the amendatory act of 1857 may. Also, in same volume, p. 150,
the Court say, *that the amendatory act has perhaps a broader
scope and signification  than act of 1851.

The amendatory act amends the orginal act by inserting ** and
luis wife if he have one” after the words ‘subscribed by such
householder.” 7'he remainder of the amendatory act would be
surplusage, unless the Legislature intended to enlarge the scope
of the homestead law.

Statutes should be construed so that if possible no sentence,
clause or word shall be treated as superfluous, void or insig-

nificant.
29 Pick. 573 ; 4 Black. R. 148,
2 Mich. R. 138 ; 1 Lou. R. 162.

The signature and acknowledgment of the \\Weleasc and
waiver of the exemption from forced sale, was- sufficiently re-
quired by inserting the words “and his wife if he have one,”
after the words “subscribed by such householder.” Why then
should the Legislature go farther and declare the object of the
amendatory act to be, ‘to require the signature and acknow-
ledgment of the wife as conditions to the alienation of the home-
stead,” unless it was intended to extend the operation of the act
beyond forced sales.

Without the latter words her signature and acknowledgment
were required to the forced alienation, not to every alienation ;
but by these last words they are required as conditions to the
alienation, i. e., to every alienation of the homestead.

If it was not intended to extend the scope—the operation of
the act—why did not the Legislature stop with inserting the
words ‘““and his wife if he have one;"” or, instead of using the
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words as conditions to alienation of the homestead, say * as condi-
tions to the forced alienation,” or ‘* as conditions to the release
or waiver of such exemption.” The intention of the Legislature
was to save the homestead for the family. The controlling con-
sideration was the family ; 23 Ill. 541; and the statute must

have a liberal construction.
21 111 p. 44.

II.

The deed of trust not only was insufficient to pass the home-
stead of the wife, but was absolutely void.

The signature and acknowledgment of wife are required as

conditions to the alienation.

T
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the nature of the estate becomes changed, without reference to
the manner in which the title to the property originated.” ‘It
is turned into a sort of joint tenancy, with the right ol sur-
vivorship at least as between husband and wife, and this estale
can mot be altered or destroyed, except by concurrence of both in

the manner provided by law.”
Taylor vs. Hargous, 4 Cal. 268.
59

of husband and wife.  7'he separate deeds of husband and wife

are invalid.
6 California, p. 72

In Massachusetts no conveyance of the homestead ($500)
«shall be valid in law unless the wife join in the deed.”

In the case of Richards ws. Chace, which arose upon that
statute, the question was whether the mortgage deed of the hus-
band (wife not joining) was good for the excess over $500.
The Court says: *‘ The deed of mortgage is in the form of the
whole, and there are no means of identifying and distinguishing
what part passes and what does not. It can not be said that the
mortgagee is tenant in common with the mortgagor, because
there are no means of determining the aliguot part which passes
and that which will remain in the mortgagor. If it be said that
the valueis to determine it; that if the estate be worth $600,
and as to $500 it is void by the statute, it operates to pass $100
worth, or one sixth of the whole; the answer s that the statute
has provided no means of making the valuation (as in Illinois)
and the actual value may be constantly fluctuating. Is the value
to be that which it was when the deed was made, or when con-
dition was broken, or when he forecloses? And suppose the
house burns down, is the eslate of mortgagee gone, if the prop-
erty left is worth less than the homestead exemption 21

In Wisconsin and lowa wife is required to join. Mortgage

is void if wife does not join
5 Wisconsiu. 530.
9 lowa, H0Y

7
To make a valid sale of the homestead, requires the jount deed



III.

That even if deed should be good for the excess, that could
not be recovered in ejectment.

“Tn (California it is expressly decided that plaintiff (purchaser)
can not recover in ejectment the excess over the homestead,
85000 ; ““that he can take nothing by his suit in ejectment.”

Cook et al. vs. Christian, 4 Cal. 23.
Gary vs. Estabrook, 6 Cal. 459.

In Gary vs. Estabrook the plaintiff was a purchaser at sheriff ’s
sale. Sheriff sold and gave a deed for the excess over the home-
stead. The purchaser brought ejectment; held that he could
not recover, ‘“ because the interest conveyed to him was too
undefined and uncertain.”

For what part would plaintiff in ejectment declare? For an
aliquot part? For what undivided interest? For what part
could the judgment be given ? For what part would the writ
of possession issue, and how could sheriff execute it ?

BARKER & TULEY,
Appellant’'s Attorneys.
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‘¢ Qhicago Post Company,” Printers, 82 Dearborn Street.

ISRAEL T. NICHOLS,

IN THE SUPREME COURT

OF THE STATE OF ILLINOIS.

Tamp Graxp DrvistoN—APRIL Tery, A. D. 1868.

THOMAS CONNOR,

Appellant,
V8. APPEAL FrROM SUFERIOR COURT

oF CHICAGO.

Appellee.

ABSTRACT.

This was an action of ejectment.
Declaration in ejectment filed on 6th day of June, A. D. 1861, claiming

in fee simple an undivided one-half interest in a part of block ninety-nine
(99) School Section Addition to Chicago, described in declaration.

Rule to plead entered same day.
Plea of not guilty by defendant, 17th June, 1861.

.

Stipulation as to homestead, (hereinafter mentioned) filed 14th April,
1862.

Cause submitted to court for trial without jury, and finding that defend-
ant is guilty of withholding an undivided one-half of said premises, and that
plaintiff owns the same in fee simple.

Motion for new trial by defendant, and the same overruled by the court,
and judgment that plaintiff recover said premises in fee simple.

Exceptioﬁs entered and appeal prayed and allowed upon filing bond

during the term, and bill of exceptions, in five days.

(1



13 21st May, 1862 : Bill of exceptions filed.

14 Plaintiff, to maintain issues on his part, offered in evidence, a deed of
Trust, by Thomas Conner and Mary A. Conner, his wife, to Henry Greene-
baum, Trustee, dated 14th October, 1858, which deed recites:

That said Connor has executed a certain note of even date with said
trust deed, payable to Elias Greencbaum, himself or order, one year after
the date hereof, for $1350 00, with interest at 10 per cenl. per annum, for

money borrowed, payable at the oftice of Greencbaum Brothers, Chicago.

That parties of the first part, to secure payment of said note, and in

15 consideration of $1 00, and of $1350 00, sell and convey unto said Henry
Greenebaum, the part of block ninety-nine, (99,) described in declaration.

16 In Trust, in case of default in payment of note “on the application of the
legal holder of said note, the said Henry Greenebaum, after publishing a
notice in a newspaper, printed in the city of Chicago, aforesaid, ten days
before the day of such sale, to sell the said premises, and «1l right and equity

of redemption of said Thomas Connor and Mary A. Counor, his wife, party

of the first part, their heirs and assigns therein, at public auction, at north
door of court house, in the city of Chicago, to the highest bidder, for cash,

at the time mentioned in said notice, and to make, execute and deliver to
the purchaser or purchasers thereof, a deed or deeds for the premises so
sold, and out of the proceeds of such sale to pay all costs and expenses in-
curred in advertising and selling said premises, also the principal and inter-

est due on said note,” and the covenants usual to such deeds.

18 14th October, 1858.

19

No release or waiver of homestead by either.
20 Deed of Trust recorded 19th of October, 1858, in Cook county records.

T the introduction of said Trust Deed in evidence, the defendant ob-
Jected, on the ground that the note described in the desd had not been pro-
duced and put in evidence 8y the plaintiff, but the court overruled the
objection, and defendant excepted.

21 Plaintiff further offered in evidence a Trustee’s deed.

From Henry Greenebaum, of the first part, to Eleazer D. Sweet and
Israel T. Nichols, of the second part, which recites, that whereas: Thomas

(2]



24

26

27

28

Connor and Mary A., his wife, did, by deed of trust, dated October 14th,
1858, convey to said Greenebaum, the premises (in said Trustee’s deed,)

described “to secure the payment of a certain promissory note in said

deed particularly mentioned, executed by said Thomas Connor, on October

14th, 1858, for the payment of $1350 00, payable one year after date thereof,
with interest at ten per cent. per annum, and that it was in said trust deed
provided, that in case of default in payment of said note, said Greenebaum,
on application of the legal holder of said note, after publishing a notice in a
newspaper, printed in said city, 10 days before the day of sale, might sell
and convey (reciting as contained in trust deed), that said deed was recorded
in Recorder’s office of said Cook county, in book 157 of deeds, p. 379, and
that, whereas : Default was made in payment of said note, and that legal
holder had made application to said Greenebaum, as such Trustee, to cause
said premises to be sold in accordance with provisions of said Trust deed.
He, said Greenebaum, on 24th March, 1860, caused a notice to be published
in the daily Z'imes, a newspaper printed in said city, that said premises
would be sold on the 6th April, 1860, at 10 o’clock, A. M., at the north door
of the court house, in said city, to the highest bidder, for cash, by virtue of
power and authority by said Trust deed vested, that said notice was printed

10 days and upwards, consecutively. That at 10 A. M., on 6th April, 1860,

as in said deed prescribed, and at the said place, in pursuance of said notice,

he offered said premises for sale to highest bidder for cash, and that parties

of second part were highest bidders (for $300 00,) and were declared pur-

chasers. That in consideration of one dollar, and of $300 00, bid and paid

to him, said Trustee did remise release and quiet claim unto said party of
second part, heirs and assigns, all right, title and interest, which he acquired
by virtue of said Trust deed in and to.

(Describes real estate, as in declaration.)

To have and to hold as fully and absolutely as said Trustee can, by vir-
tue of power and authority of said Trust deed, convey the same unto said

parties of second part, heirs and assigns.

Duly acknowledged and recorded.

To the introduction of said Trustee’s deed, in evidence, the defendant
objected, on the ground that the note descrided in the Trust deed had not
been produced and put in evidence by plaintiff, and that the note described
tn T'rustec’s deed was variant from the one described in Trust deed. Court
overruled the motion and admitted Trusted’s deed, and defendant excepled.

Admitted that said E. D. Sweet was dead at the commencement of this
suit.

Plaintiff rested his case.

[31
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Defendant moved to exclude plaintiff’s evidence, on the ground of its
insufficiency to make out a case for plaintiff, but court overruled the objec-

tion, and defendant excepted.

On notice, plaintiff produced the notice of sale given upon Trust deed,
and described in Trustee’s deed, which notice was oftfered in evidence by

defendant, and is as follows:

TRUSTEE’S SALE.

Default having been made in the payment of a certain promissory
note, bearing date the fourteenth day of October, A. D. 1858, executed by
Thomas Conuor, for payment to the order of Thomas Connor, and by him
endorsed to E. D. Sweet and I. T. Nichols, of the sum of thirteen hundred
and fifty dollars, one year after the date thereof, with interest at ten per cent,
per annum, at the office of Greenebaum Brothers, Chicago, the payment of
which said promissory note was further secured by a deed of” Trust, bear-
ing even date therewith, made and executed Dby the said Thomas Connor
and Mary A. Connor, his wife, whereby the premises hereinafter described,

/_were eenmexed to me, the undersigned, Henry Greenebaum, in trust, for
sale in case of default in payment of said promissory note, according to the
tenor and effect of the same, which said deed of Trust is recorded in the
Recorder’s office of Cook county, Illinois, in book 157 of deeds, page 379,
and application having been made to me by the legal holders of said note to
sell the said premises, pursuant to said trust.

Public notice is theretore hereby given, that I shall, on Friday, the sixth
day of April, A. D. 1860, at the hour of ten in the forenoon, at the north
door of the court house, in said city of Chicago, sell at public vendue, to the
highest bidder, for cash, the following described property, situate and being
in the city of Chicago, county of Cook, and State of Illinois, to wit: a part
of block ninety-nine, (99) in the School Section Addition to Chicago, com-
mencing on the east Iine of Wells street, in said block 99, at a point one
hundred and sixty [160] feet south of northwest corner of said block, run-
ning thence along the east line of Wells street, south forty [40] feet, thence
east, on a line parallel with the north line of said block, one hundred and
eight [108] feet, to the land sold to Geo. Hartman, thence north forty [40]
feot, thence west one hundred and eight [108] feet, to the place of beginning,
with the buildings and improvements thereon, together with all and singular
the privileges and appurtenances thereunto belonging, and all right-and
equity of redemption of the said Thomas Connor and wife, their heirs and
assigns, in and to the same for the purposes in said deed of Trust mentioned.

Dated this 24th of March, A. D. 1860.
HENRY GREENEBAUM,
T'rustee.
PRESTON I. SWEET,
ttorney.

31 The plaintift, upon notice, produced the following note, which was read

in evidence, by defendant.

§1350 00. Curcago, October 14th, 1858.

One year after date, for value received, I promise to pay to order of
myself; the sum of thirteen hundred and fifty dollars, with interest, at ten
per cent. per annum, payable at the office of Greenebaum Bros., Chicago.

THOMAS CONNOR.
[41



34

To which said note was attached a sealed power of Attorney in usual
form.

Upon the back of which note is the following endorsement :

Pay to the order of E. D. Sweet and I. T. Nichols.
THOMAS CONNOR.

The defendant moved to exclude said Trustee’s deed from the evidence,
for the reason that the notice of the sale therein specified, and the Trustee’s
deed itself, do not describe the note specified and described in the Trust deed,
aforesaid. The court overruled said motion, and refused to exclude said
Trustee’s deed, and defendant excepted.

Defendant then offered, in evidence, the following stipulation and agree-
ment between the parties :

STATE OF ILLINOIS,) In Superior Court of Chicago,
COUNTY OF COOK. Aprit T., 1862.

ISRAEL T. NICHOLS,
VS, In Ejectment.
THOMAS CONNOR.



35 Defendant rested, and this was all the evidence. Court found issues
for plaintiff, and defendant moved for a new trial and re-hearing for the

following reasons:

1st. The finding of the court is against the law and the evidence.

2d. Because the court erred in admitting the Trust deed and Trustees’
deed.

3d. Because the court erred in overruling the motion by defendant, to
exclude the Trustee’s deed from the evidence.

4th. Because the finding of the court should have been for the de-
fendant. ]

37 Court overruled motion for new trial and re-hearing, and entered
judgment on- verdict, and defendant, to said decision, in finding issues for
plaintiff, overruling defendant’s motion for new trial and re-hearing, and
in rendering judgment for plaintiff, severally excepted.

38 Appeal bond filed and approved.
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M s hereby stipulated and agreed by the parties hereto, by their
1espect1ve counsel, and admitted on behalf of said plaintift, for the purposes
oflns suit, that the real estate in quesuou in this suit, and the buildings
thereon, wele, in A. D. 1852, and from thence hitherto have bcen, and still
are occupied as a residence, by the defendant, Thomas Connor, and owned
by him, [unless affected by ‘the Trust deed in this case,] and that he, said
defendant, is a householder, and has'a family, consisting of a wife and
children, now living, and that he and his said family are and have been,

since A. D. 1852, occupying said premises as. a” householder. And'it is

farther hereby stipulated and agreed, that the debt which the Trust deed e
in this case and.under which the plaintiff claims title was given to secure,

was not incurred for the purchase v improvement of the premises described
in the plaintii™s ducluruiiou or—wv part thereof, #
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