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State of Illinois...Supreme Court, 3d Division.

JACOB CLAYPOOL and
LAWRENCE W. CLAYPOOT }

: T S i
ARCHIBALD MCALL,TSTER,
And JESSE McALLISTER. . :

This was an action on the case hrousht by appelees against appellant.
gocora 18t CoUNT.—Amended declaration filed 19th February, 1856. PI'fis
Feelalledge that on the first day of Nov., 1854, they delivered to the deft’s,

being then and there the owners duly licensed of a certain ferry across the

Appeal from Will Co Cir. Court.

Hlinois viver, at Morris, and common carviers ; and def’ts as such owners
and occubants of said ferry and common carriers, received from the plfis
upon the ferry hoat of def 'ts, a span of horses, harness and wagon, loaded
with stoves, to be by def 'ts ferried across the Illinois viver at Morris, for
reward ; and the defts so being such ferrymen and common carriers, & their
servants and agents so carelessly behaved and conducted them: slves in the
premises, that by and through the carelessness, negligence and default of
def 'ts and their servants and agents in the premises, the said horses, har-
ness, wagon, &c., were wholly Jost.

geeora 20 CouNT.—That on the 14th day of Nov., 1850, the def’ts obtained

Feelha license to keep a ferry across the Tllinois River, ata point between the
S fr, of the N B 1 of sec. No, 9, B 7, and the E L of b'lk 17 of the canal
addition to Morris, for 5 years from the 27th day of Feb., 1851, provided
the def’ts should enter into a bond to keep said ferry in all respects in ac-
cordance with the statute, and should pay a certain tax named in said or-
der ; thas def "ts complied with the requisitions aforesaid, and aceepted the
powers and franchises so granted ; and afterwards, to wit : on the first. day
of April, 1851, at the place mentioned in soid license, did establVish the
ferry across the Illinois river,

And pl'ffs aver that by reason of the acceptance by def 'ts of said power;
and franchisc, it beeame and was the duty of def’ts to be fr-nished and
provided at that place with good tight boat or boats, of sufficient number,
dimensions, &e., for the transportation of all passengers, teams, &e., and
with men of sufficient number, skill and strength to manage the same.

And pI'fis aver that on the Ist day of Nov., 1854, at the place of the
| {/i"i;-”'l 2.1 ferry aforesaid, upon the ferryhoat so as aforesaid, fr-nished by said def 'ts,
e they delivered 1 span of horses, wagon, &c., to be ferried across the river,

for certain toll in that hehalf.
That on the day aforesaid, and previously, the def’ts neglected and
omitted to provide themselves with a good tight boat or boats, but the



boats turnished were old and leaky, without sufficient rigging or implements,
and did neglect and omit to furnish suitable small craft, and did neglect
and omit to furnish said boats with men of sufficient number, strength and
skill to manage the same, and by reason of such insufficiency of said hoat,
rigging and implements, and the carelessness and indiseretion of the men
npon the same, and the insvfficiency of the number of the men, and the
omission to furnish any small eraft, &c., the horses, wagon, and other pro-
perty of the pl'ffs, were thrown jnto the river, and the horses were drowned
and the other property damaged.

puens  PLEA.—General issue to 1st Count, and demwrrer to 2d Count, filed
Feb. 19, 1857.

peen  Demerrer overruled and Plea of general issue filed 2d Cornt.

rees:  Change of venue to Will county, on petition of pl'ffs,

peess O the trial, pl'ffs read the deposition of Perry A. Armstrong, as
follows :

I am Clerk of the Grundy County Court, and have in possession the

record of the board of supervisors of Grundy County: paper marked A. is
a correct transeript of said records ; said paper contains, first, a certifi-

peonn cate showing that Grundy county is organized under the township law :

that on the 14th day of Nov., 1850, at a meeting of the hoard of supervi-

sors of said county, a petition was presented from appellants, praying for

a license to keep a ferry across the Illinois river at Morris, and a resolution

of said board, as follows :

“Resolved, That Jacob and Lawrence W. Claypool be, and they are
hereby licensed to establish and keep a ferry across the Illinois river in
the county of Grundy, and State of Illinois, at a point between the S fr,
of the N E ! of sec. 9. T 33, R 7, and the ¥ § of bl'k No, 17, of the canal
addition to the town of Morris, for the term of 5 years from and after the
28th day of Feb., 1851,  Provided, that the said Jacob and L. W. Clay-
pool shall enter into honds of $500 to keep said ferry, in all respects, in
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strict accordance with the statute law in such case made and provided ; and
provided further, that the said Jacob and Lawrence W. Claypool shall pay
into the County I'reasury anuually, the sum of $10, as a tax thereon ; and
provided further, that nothing herein contained shall be so construed as to
prejudice or affect the grant heretofore given by the Legislatore of the
State of Illinois to William E. Avmstrong, to build a bridge across
said river, at, or near said point. Said resolution also contained the rate
of tolls to be charged by said Clay pool.

Said witness then testified that he presented the said petition of def 'ty
to the board of supervisors ; Jacob Claypool was present: I do not know
whether any license was issued or not, farther than appears by order of
the hoard ; nor do I know whether the bond was executed ; I do s know
the taxes were paid; def ts established the ferry at the place mentioned in

Pree6d

exhibit “A.” in the spring of 1851,

Evan Roberts, called by pl'fis, testified, that he drove the team that was
drowned; his testimony tendedito show that the property belonged to pi'fis;
that they went on to a ferry boat at Morris, in Grundy county ; that they
went overboard from the ferry boat into the river, and the horses were
drowned and the property damaged ; that the cause of the accident was
want of sufficient bars ov chains across the ends of the ferry boat,
and there was no sufficient small craft to assist in saving the horses
after they went over.

This witness gave no testimony as to who owned or were the owners of
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- the ferry, further than this, ¢ che ferry was at Morris: there were 2 ferry

hoats connected together ; the hoat fartherest from shore, and from which
the team went off, was called the Claypool boat, and that the man who di-
rected him what place to take upon the boat was called Slyter.

. John McCrary was called by pl'ffs; his testimony tended to show that
the team of the pl'ffs was drowned and their property injired, at a ferry in
Morris, and to show the amount of the loss ; and that the hoats were defi-
cient in not having chuins or bars at the end, and that the ferriage was
paid.

The only part of the testimony of this witness which tended to show
what ferry it was or who was the owner or occupant at this time, was as
follows :

There was no other ferry at that time near that; I know of the boat the
team went off from was the Claypool boat; Slyter had the hoat at that
time, and was working it ; Slyter was running the ferry at that time; know
that he had charge of the ferry sometime before the accident ; did not see
either of the Claypools about the ferry that summer, except when crossing
as passengers.

peor  PUffs rested their case.

g

L

C. M, Gould, called by def ts, testified : T reside at Morris; have re-
sided there 12 years ; William E. Armstrong originally run a ferry at Mor-
ris ; Mr. Claypool run a ferry at Morris after Avmstrong did; a free ferry
company also run a boat there ; Mr. Ulapp was the ferry.nan for the free
company ; a part of the time he run the beat for whatever he could get ; a
Mr. Slyter run the same ferry after him in 1854 ; Slyter was running the
ferry ; Clapp used the boat that Claypool had run when he, Clapp, was
running under the free ferry company ; Slyter used it aiter he had got
the ferry of Clapp. ;

Cross Examination.—Claypools commenced ranning their ferry in the
year 1£50 or 1851 ; Claypools had 2 boats then : they charged and re-
ceived ferriage ; 2 boats were attached together in the summer, or early
in the fall of 1854 ; one of the boats belonged to the Claypools, the other
to the frec ferry company : I knew the Claypool bout from the thue it was
first put on ; I never knew any chains or hars across the end of it ; the free
ferry company was not a licensed company ; the free ferry did not carry
for the public ; carried theiv owa members ; the ferriage was done by the
Claypool ferry for any one except for the members of the free ferry com-
pany ; Clapp and Anderson made an agreement with the free ferry compa-
ny for their hoat and then bired the Claypool boat ; Clapp and Anderson
then let Slyter have both boats, who afterwards run the ferry.

Alonzo Keith was called by det ts, testified : I was at the ferry in Mor-
vis, at the time pUffs horses were drowned ; Slyter had charge of and was
running the ferry.  The testimony of this witness tended to show that the
accident happened from the dviver of the team, and that the driver dis-
“obeyed Slyter’s instructions 1 but he said nothing fu-ther as to who owned
or occupied the ferry.

Curtis Cobler was called by def’ts. The testimony of this witness tend-
od to show that he was presentat the time of the accident, and that the
hoats were in good repair; but he said nothing concerning the ownership
or oceupancy of the ferry, except as follows : Mr. Slyter had charge of that
ferry at the time of the acerdent.

[saac N, Fiteh's deposition read by def ts. The testimony of this wit-
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ness tended to show that he was present when the team was drowned ; that
the driver of the team disobeyed the orders of the ferryman, that the team
was drowned ‘rom his negleet. All this witness said upon the question of
the ownership of that ferry, is as follows: A man by the name of Slyter,
I thirk, had charge of the ferry at that time.

Andrew Ober—Deposition read by def 'ts.

seeos  Lhe testimony of this witness tended to show that the acecident was oc-
casioned by the fault of the driver of the team, in disobeying the instruc-
tions of the ferryman. There was nothing in the testimony of this witness
in relation to the question of who ov .ed the ferry, or who occupied it at
that time, except this, that Mr. Slyter was running the ferry, and

. gave directions as to the teamster about placing his team on the boat.
peior Jos, James,—This witness testified that he was present at the time the
team was drowned. This testimony tended to show that the accident
happened solely from the fault of the driver of the team.

Upon the question of the ownership and occupancy of the ferry, he testi-
fied as follows :

Mr, Slyter was on the ferry at that time ; think he had charge of it ;
seemed to have most to say about it ; Mr. Slyter gave directions to the dri-
ver of the team in relation to their order of coming on the boat.

Allan W. Slyter:

v o102 The testimony of this witnessed showed that he was present on the ferry
hoat at the time of the accident ; as to the ownership and occupancy of the
hoat at that tiwe, he testified as follows :

One of the hoats was owned by the Claypools and the other by the Mm -
ris Free Ferry Company : I controlled the boats at the time and received
the money for the ferriage, or my hands did for me, for my own use: the
ferry had been erected by Wiliam Ulapp, and put by b" » into the hand<
of Smith, Clapp & Anderson, if I am not mistaken, and I gave them a
stipulated price for what I could make out of it,;to the expiration of their
time ; the agreement between myself, Smith, Clapp and Anderson was, that
T was to pay them a stipulated price for the use of the ferry during the
balance of their term, and they were to deliver the ferry to me clear and
free from all incumbrance and in good running order ; I took the ferry, to
the best of my judgment, on the 1st of August, and continued it until the
the 1st of December, thereafter ; the time would not exceed 4 months ; 1
never had anyth'ng to dowith the ferry at any other time ; the accident hap-
pened whi'e I was running the ferry.

pe1zr Willlam Clapp,—Ther. was a ferry kept across the "lhnois river at Mor-
ris, in the county of Grundy, during the summer and fall of 1854 ; there
was one boat owned by what was called the free ferry company, and also
one owned by def 'ts ; the boats were pulled across the river by a rope :
there was but one vope used ; Allen W, Slyter kept the ferry n the fu”
of 54, and had the right to control it; I took the company ferry and after-
I ‘ved the Claypool hoat, and took my brother, Smith Clapp, in partner-
ship afterwards ; I think in Jane, 1853 ; I was sick doring that fa'' and
w nter, but controlled my interest in the ferry unti’ ' the spring following,
when I sold out my interest to Edward Anderson, and he and Smith
Clapp sold out to the Messrs. Slyters; A. W. Slyter was the principal 1
sappose ; L sold out to Andesson in the spring of 1854 ; I had then vun the
ferry about eighteen months ; had about a year and a hal* more to run on
the company boat : T hired the Claypool boat fo: a year at a time ; had
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just hired it on a second year when I sold ont : in running the hoats T fas-
tened them together and run them hoth on one rope, T made no distinetion
as to the right of teams having to pass on either hoat.
The testimony of this witness also tended to show that the boat owned

by def "ts was a good boat and in proper conilition for ferryving.

peus  Bdmund Anderson.—I had a lease of the ferry across the Illinois River
at Morris, in conjunction with Smith Clapp : it was a lease of what was
termed the company boat : in May, 1854, we leased the hoat and after-
wards hired the Claypool boat : we run the ferry until September, 1854,
and then sold out to Mr. Slyter, who afterwards vun it 3 we hived the
Claypool boat at $10 per month : during the time occupied the ferry we
had the right to control ity we did control it, any way ; therc was no ve-
servation by the Claypools, or the company, to control the ferry ; the money
received for ferriage was received for our own use.

pele  Aaron Smith.—This witness testified that le was on the bank of the
river at the time of the accident.  His testimony tends to show that the
accident happened rolely frem the fault of the driver of the team, in refu-
sing to obey the orders of the ferryman in allowing a lighter wagon to go
on the boat before him ; he said nothing as to the ownership or occupation
of the ferry, except as follows,

M

driver to hold on and let a lighter team go on ahead ; the driver said

b

. Slyter had charge of the hoat at that time ; Mr. Slyter told the

it was his turn and he would have it, and drove on to the boat. «
pgios  Smith B Clapp.—My brother and myself had possession of the ferry
across the Illinois River at Morris, in the summer of 1854, up to the 1st
of September, when we sold out to Mr. Slyter ; just before we sold out to
Slyter, Mr. Anderson bought oat my brother’s interest, and Slyter ob-
tained the Claypool boat from Anderson and myself ; we paid Claypool
$9 or$10 per month for the boat : Slyter had it on the same terms ; paid
the same rate per month.
pgiss  LDOS. Moran.—I woerked on the ferry at Morris at the time of the acel

dent ; I had been to work on the ferry between two and three months ;
I was in the employ of Mr. Slyter ; Mr. Slyter had charge of the ferry at
that time and.for several months previous.

"This was all the evidence ; at the request of pl'ffs the Court instructed
the Jury as follows :

1st.—That the hoard of supervisors, of the county of Grundy, had the
legal and competent authority to establish a ferry at the place in question
in said eounty, and to award a license to the defendants to establish and
keep the same.

9d.—That if the said board of supervisors, did establish the ferry in
question, and award a license to the defendants to establish and keep the
same ; and the defendants under, and in pursuance of the same, establish-
ed such ferry, and accepted the rights and franchises conferred thereby,
then they became common carriers, and were also responsible to keep said
ferry as required by the statute. in such case made and provided, and
they cannot, during the existance of such license, relieve themselves
from such responsibility by leasing the said ferry to any other person or
corporation.

3d.—That if the Jury believe from the evidence, that the defendants
were licensed by the board of supervisors to establish and keep a ferry, at
the place in question, for five years from the 27th day. of February, A. D.
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1851, and that they accepted the said trust and franchise—it became
their duty, at all times during such period, to furnish and provide for said
terry, good tight boat or boats, if more than one was necessary, and other
small craft of sufficient number, dimensions, strength and steadiness, for
the safe and speedy transportation of all passengers, their teams, horges,
Cattle and other animals, as well as their goods, chattles and other effect ;
and the said boat or boats, and other small craft, shounld at all times he
well furnished with suitable oars, setting polls and other implements ne-
cessary for the service thercof, and also with men of sufficient number,
e the same ; and it they further be-
lieve that the plaintiffs put their pm.)mty i question upon said ferry, and
that the <z\me was lost by reason of the insufficiency of such boats, as res—

strength, diseretion and skill to manag

pects gu(nds and ],)mteut—uns, or for the want of small craft, or sufficient
men, and the loss occurred during the existence of said license, the def 'ts
are liable, althongh the Jury believe from the evidence that the def’ts had
leased the ferry to other persons,

4th —That if the det t’s were licensed-ag ferrymen, at the place in ques-
© tion, such license could not be assigned to other ] ersons, so as to discharge
def "ts from liability.

5th.—That all persons had a right to be received upon the ferry boat
and conveyed across the river in question acegrding to their arrival, or
first coming to the ferry, and if the team in question arvived first at the said
ferry, the driver thereof had the legal right to go upon the said boat on
its first passage over the river,

Gth.—That if the Jury believe from the evidence that the defendants
accepted the trust and franchise, under and by virtue of the order of the
board of supervisors, read i evidence, and that they establishel the
ferry in question, and received ferriage for transporting passengers and
their property, and paid the taxes on the said ferry, the giving of bond, and
receiving the license, will be presumed in the absence of all testimony to
the contrary.

To the giving of which instructions the defendants then and there ex-
cepted.

The defendants then asked the court to instruct the Jury as follows :

1st.—The record of the board of supervisors of Grundy county does not
of itself show that the detendants were licensed ferrymen ; to show this, it
is necessary to show, in addition to such record, that a bond has been
given by said def "ts, so requircd by said order, and that a license had been
1ssued to them t> kcep said ferry.

4th.—If the defendants were, in 1851, licensed ferrymen, at Morris,
and did occupy and use a ferry there until May, 1854, and then dis-
continued running their ferry, and leased their hoat to Clapp and others,
and Clapp and others did run said boat in connexion with another which
they had hired from the Morris Ferry Company, for their own use and on
their own aceount, until September, 1854, and then sold their right to,
Slyter, and then'Slyter run said boats on his own account dnd for his own
profit until after the loss of the plaintiff’s horses, and if 3 Slyter was so
running said boats on his own account at the time of mmh foss, then
det 'ts are not legally liable for such loss.

Sth.—HEven if the defendants were, prior to May, 1854, the owners of a
legally established ferry at Morris, still they had a right to discontinue
and abandon the same : and if the proof does not show, that at the time
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she plaintiff’s property was lost, the defendants had any interest in the
ferry other than the ownership of one of the boats, and shows that said
boat was rented by defendants at ten dollars a month, and had been so
rented from May, 1854, the Jury should find for defendants.

6th.—The owner of a ferry is not liable for the loss of goods in cross-
ing it, if the ferry be rented and in possession of the ferryman as tenang
at the time of the loss, and is being run by the ferrym:m'on his own ae-
count. ‘

To the refusal of the court to give each of said instructions, the defen-
dants then and there exeepted.

The Jury found a verdict for the plaintiffs for $479,

The defendants moved for a new trial, The Court overruled the motion,
To which the defendants then and there excepted.

Errors assigned :—

1st.—The court erred in giving each of the instructions severally, as
asked by the plaintiffs.

2d.—The Court erred in refusing to give the instructions as asked by
the defendants, and each of them severally.

30.—The Court erred in ogverriling the defendants’ motion for a new
trial.

Ath,—The Court erred in rendering the judgment aforesaid, in manner
and form aforesaid. s

viaa
Points made and authorshem cited by appellants :
1st.—The Record of the Grundy County Court did not, of itself, show
that defendants were licensed ferrymen. It was necessary to show that g
bond had been given and a license issued,

2d.——The rule laid down by the Circuit Court, in relation to the liabil.
ity of ferrymen, is this : Where a ferryman has been regularly licensed’
for a term of years, and accepts the franchise and connmences running &
ferry in pursuance of a license, he is liable, as a common carrier, for the
transportation of all passengers and their property across the ferry, at
any time during the term for which his license extends, and this although,
the ferryman had ceased running his ferry and abandoned the same, and
the negligence complainedjof may have heen the act of third parties, with
whom the ferryman had no privity whatever. ‘

5 . TR 3 -
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3d,—We maintain that the doctrine laid down by the Circuit Court ¢
wrong ; because,
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First—The lability of a common carrier is founded upon a contract.
The law will not presume that the person actually rumning a ferry boat
is contracting on behalf of a pergon who may be the legal owner of the
ferry,.if the man who runs the boat at the time affirms that he is contract—
ing for himself and no one else, and the licenzed ferryman has nothing to
do with the beat yun, and does not claim to have.

- €1 = (¥4 e Ty , % P e

4th.—"1 he lease shows, that the person running the hoat at the time of
the accident, had leased, not the ferry of the defendant’s, but the ferry of
the Morris ferry company. The defendants had discortinued their ferry
and had no privity with the actual ferryman at the time, except that
they hired to him a boat, at $10 a month. To hold them liable under these
circumstances, as common carriers, would be to overturn well-settled prin-
ciples of law, and to establish a rule which would make the general owner
of every chartered vessel, and the owner of every hived carriage. liable as
COTNINOT carriers.

The case does not show that the ferry Dboats, at the time and place of
the accident, were running between the points where defendants were Ii-

censed to run,

5th,—By no proper rule, can a contract be implied between the plain-
tiffs and the defendants, that Slyter was a ski lful ferryman and had good
/ hoats on the ferry leased by him of the Morris Ferry Company.

Hth.—Even if the case showed (which it does not,) that Slyter was run-
ping the same ferry which defendants formerly kept, and even if Slyier
had leased the ferry at the time, the law i, that the owner of a ferry is
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not liable for the loss of goods in crossing it, delivered to the ferryman,
Ve Bt iam® /57 if the ferry be rented and in possession of the ferryman as tenant,
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J Tth.—"the third instruction given for the plaintiff is wrong, for two
= S S, .' ~ €7 _ Teasons: 7 :
7P 4 4 First-=Because the principle upon whieh the liability of the defendanis
e o ' is stated, is not cotrect, if defendants had a license to keep a ferry at
U sAl e~ AL that time, and were bound to do so, still if they did not keep the ferry at all,
» 7 4 their liability would be upon their hond given in pursuance of the statute,
\ s ~z or under section five of the forty-second chapter of the Revised Statute,
Badaadi Th SENVRIS S NS they would be liable to a penalty to every persan who came there and de-
, L 253Q _ sired to be transported across, and their ferry franchise might be taken
1 .. away, in manner pointed out in section thirteen of same act. But certain-
~a O ly a failure to act as ferryman to transport any person, or anything, or to
offer to do so, would not make them linhle, as common carricr...
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8th.—That instryction was wrong, because it makes the defendant hia-
ble, as common carriers, even if the property had never been delivered to
them. The language of the instruction is: If the plaintiffs put their pro-
perty in question upon said ferry, and the same was lost by the insuffi-
ciency of the boats, the defendants are liable. If this be 80, the property
“may never have been delivered to the defendants or to the ferryman ; but
in absence of the ferryman the property may have been placed upon the
hoats, or have been placed on the hoat by unauthorized persens,

\ )
f ™ ) _p) € .y 7 I S 4
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s
[ NP Hth.—The 5th instruction given for the plaintiff is wrong. There were
/4 ; two hoats attached together. Tt was the right of the ferryman to designate
il which of the boats the driver should drive on to.
T LUAANA T v RUAAAR A GLOVER & COUK, Att'ys for Appeliant,
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Supreme Conet---Btate of Jllmots.

ARCHIBALD McALLISTER )
& JESSE McALLISTER t
ads. POINTS FOR APPELLEES.
JACOB CLAYPOOL f
& LAWRENCE W. CLAYPOOL.
This was a special action on the case brought against the Clay-
pools as licensed ferrymen, for a breach of their statutory duties,

and damages to the plaintiffs below consequent thereon.

I.

It was not necessary for the plaintiff helow to give strict proof
of the issuing of a license to the defendants, nor of their giving the
bond required by the statute.  Having presented their petition to
the Board of Supervisors (and therein stipulating to give thebond)
for the legal establishment of the ferry ; having paid the taxes,
taken ferriage, and enjoyed the franchise, they are precluded by
way of Estoppel from disputing that they had given the bond and
taken the license from the Clerk of the Board.

1 Phillipp’s Ev. 226, 227, Radford vs. M'Intosh 3 Term R. 632
and note (a). Berryman vs, Wise 4 Term, R 366. Trowbridge
vs, Baker 1 Cow., R, 251.

I
It is an indisputable proposition of law, that an action on the
case will lie upon the violation of a public duty and consequent
damage to the complainant. Broom’s Com. on Com. Law 661.—
Henly vs. The Mayor of Lyme, Regis. 15 E., Com. Law Rep. 376,
Riddle vs. The Proprietor of Locks, &e., on Merrimack River 7
Mass,, R. 169. ’ :

ITL
A ferryman licensed under the statute of the State of Illinois,
is in legal contemplation an officer, and charged with a publie
trust.
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In Henly vs. The Mayor of Lyme Regis. Best J. says:—“Then
“what constitutes a public officer 2 In my opinion, every one who
“is appointed to discharge a public duty, and receives a compensa-
“tion, in whatever shape, whether from the Crown or otherwise, is
“ constituted a public officer.” ‘

In Fisher vs, Clisbee 12 Ill. 349, Mr. Justice Caton giving the
opinion of the Court says of him “he enjoys a franchise, a special
privilege which is granted to him in consequence of his superior
qualifications to fill @ pudlic trust of great responsibility.”

I111.

It was no defence to the defendants below, that at the time of
the injury complained of, the ferry was leased to a third person,
because,

1st. Such a result would be a direct evasion of the objects of
the statute. See Sections 1, 2, 8, 13, 16, of Chapter 42 of R. 8.
1845, pages 252, 253, 255, 256.

2d. The same rule of public policy should be applied to the
rejection of this defence as in the case of Railroad Corporations,
as to them it has been frequently repudiated.

Nelson vs. The Vermont & Canada R. R. Co. 26 Vermont.

721 and cases cited.

17 Barbour (N. Y.) Reps. 601.

17 Howard U. 8. 30.

The reason is obvious. If they may lease, and thereby discharge .
themselves, it may be done at any time, and to any person, however
irresponsible, and thus deprive the public of that security in which
it reposes, and which it apparently possesses.

3d. The license being a personal trust is not assignable,

Alger vs. Weston 14 Johns R. 231.

Munsell vs. Temple 8 Gil 93.

In Bowman vs. Wathen 2 M'Lean 3876, 393, Judge M’Lean
while speaking of a ferry license which was assignable by the
Indiana statute, says : “Wheére an office is conferred which implies
personal confudence, and a capacity to discharge public duties, no
assignment can be made of 4t

4th. Would such a defence be sanctioned by this Court, if the
Claypools had been indicted for a breach of their statutory duties?

It has been expressly held that it is no defence to show that a
third person has been charged with the duty of repairing in such
a case.
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Rex vs. Inhabitants St. G. Hanover Square, 3 Camp. 222.

In the Mayor of New York vs. Furze 8 Hill, 618, the Court
holds that if such a defence is allowable in a civil actlon, it would
be equally fatal to an indictment which it is conceded would lie
against the defendant.

V.

It is obvious from the prohibition contained in the 16th Sec. of
the Statute of Ferries, that no one wasintended by that statute to
be authorized to keep and use a ferry, except him who is licensed
under that statute, and a lease made by the licensed ferryman of
the ferry to be kept or used by another without license would be
clearly void, as a contract for the use of property in violation of
law—as the leasing of a house to he kept for the purposes of pros-
titution.

Griffith vs. Wells, 3 Denio 226.

: VL

The verdict in this case is necessarily a finding that the defend-
ants below accepted the franchises conferred by the law, when a
license is awarded, and if so, the duties imposed by the 3d section
attached, and they continue during the term of the license. Nor
can they escape from those duties by any mere abandonment or
neglect on their part.

The very identical position was taken in the case in the 7th
Mass. R. 183 above cited, which has been assumed in this case,
and the principles there laid down is applicable here.  The
Court said: “When the act of incorporation first passed, it was
optional with the proprietors whether they would or would not
take the beneflt of it; but after they had made their election
by executing the powers granted and claiming the tolls, then
the duties imposed by the 10th Sec. to make the canals e
attached ; from which they cannot be discharged but by a seizure
of the franchises into the hands of the government, or by a repeal
of the act with their consent.’
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Supreme Court---Siafe of Ilinais.

ARCHIBALD McALISTER
& JESSE MCALIST(;:R, quts. i error, ] REPLY]’O NEW .POINTS MADE

ads.
JACOB & LAWRENCE W. CLAYPOOL, I BY PLAINTIFFS IN ERR OR.
PUfs. in error, J

It is a settled matter that the plaintiffs below have no remedy

against the County for their Joss. Hedge vs. the County of Madi-
son 1, Gilm, 567, -

The lessee, Slyter, is a man, who, by his own testimony, changed
his residence some four op five times, in about a year, and is not,
therefore very likely to be responsible. He is, in fact, wholly
irresponsible. 8o that if the plaintifs below have no remedy
against the Claypools, whom the Records of the County Court of
Grundy show to be the licensed ferrymen, then it is a case of great
hardship, and illustrates the facility with which a little ingenuity
can evade the most rigid statutes for publie protection.

he cases cited by the counsel for plaintiffs in error, are, all of
them clearly distinguishable from the case at bar, and it is the
statute which forms that distinetion. But those cited respecting
ferries show one legal result, which T wish the Court to mark :—
It is, that where there i a lease of the ferry, the lessee is deemed
the owner—the proprietor, the ferryman.

Now if the legal effect of the Jeage I8 to make the lessee the
proprietor, the ferryman and the Courts are hound to so regard
him. Can he take a lease and keep and use his ferry in carrying
for hire, without a license, and not fall directly within the prohi-
bition of the 16¢h section of the Statute of Ferries? 1 submit
that he cannot. If that is so, what must follow of logical neces-
city?  One of two things ; the law may hold the lease to be valid
as between the parties, but to sustain the policy of the statute

T e
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make the lessee, without license, the constructive agent of him
having the license during its continuance, and that of the lease.—
which has been frequently so held in analagous cases. Lesher vs.
The Wabash Navigation Co. .14 T11. 85, 26th Vermt. R. 7 21, 22 id
372-3. Clark vs. Corporation of Washingten 12 ‘Wheat. 40.

Or the law will render the lease for the purpose of using the
ferry without license, wholly void under that section.

e

In Bartlett vs. Vinor Carth. 252, Holt C. J. says: « Every con-
tract made for or about any matter or thing which is prohibited
and made unlawful by any statute, is a void contract although
the statute itself doth not mention that it shall be so, but only
inflicts a penalty on the offender, because a penalty implies a pro-
hibition, although there are no prohibiting words in the statute.”

See Wheeler vs. Russell, 17 Mass. R. 258, where all the authorities
are collected.

The only question the Court has to determine is whether the
lease by the Claypools discharged them from their statutory

daties, whether they were the ferry keepers in legal contemplation,
or the lessee was,

It is assumed as a clear conclusion, that it is the policy and in-
tention of that statute to hold him who is licensed to be the ferry
keeper during his term. In Munsell vs. Temple, 3 Gilm. 96,
which was in respect to a tavern license, the Court say: “The
County Commissioners must have acted upon the idea that licenses
are transferable and that they might be granted for the residue of
@ term. But this is a mistake ; licenses attach to the person, and
cannot be used by others, even with the consent of the Court, for

what remains of the annual term for which they have been origi-
nally given.”

Look at the 13th section of the Ferry statute, which provides
that if the ferry is not furnished, &e., according to the 8d section
within 3 months, or if at any time, it shall not be kept in good
condition or repair, or is abandoned or disused, the Commissioners
Court/ may, on eomplaint, summon whom? The man in charge—
the lessee ? No; the proprietor or proprietors of such ferry. For

what purpose ? Toshow cause why the ferry should notbe discon-
tinued, and their license revoked,



3

This is 2 summary proceeding in the nature of a quo warranto
to declare the franchises forfeited. But does that section contem-
plate jurisdiction overany one beside him whois licensed ¢ Clearly
not. And if it were intended by the statute that he could lease,
and substitute the lessee in his place, and be himself thereby re-
lieved from the duties prescribed, why did not the legislature give

that Court jurisdiction over the lessee, as well, and not confine it
to him having the license ?

This view of the statute shows conclusively that ferry rights in
this State, are not incident to the land, but arise out of the license
of the County Commissioners Court or the Board of Supervisors,
under the statute of 1849, and although the defendants below
might have owned the land on the margin of the river, yet in law,

and in fact, they had no ferry until the license was awarded by
the proper authority.

The Court will perceive, that this case must be determined up-
on the force policy, and reason of our statute; and not by the

principles involved in the cases cited by the counsel for plaintiffs
in error.,

In those cases the principal question was whether the lessee,
without reference to any statute, was the servant of the lessor, and
the maxim of respondent superior would apply; and the Courts,
very properly, held that they were not, and the maxim did not

apply. But those decisions are very far from determining this
case.

The counsel for plaintiffs in error say there could be no recovery
here, because there could be no privity of contract between the
Claypools and the plaintiffs below. If the lessee is to be regarded

as the agent of the Claypools, as before contended, then thers
was privity of contract.

But it is not necessary that the action arise out of contract be-
tween the Claypools and them. A breach of duty on their part

and damage peculiar to the plaintiff from that to the public gene-
rally, are all the elements required.

To illustrate what I mean: The 3d section of the statute requires
the ferry keeper to keep the place of embarking and landing
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at all times in good repair, &e.  Suppose he neglects to do so, and
a teamster in passing down to embark, and using due care, by rea-
son of the bad cendition of this ferry-way, gets his horse’s leg
broken. The team is not yet delivered to ferrymen, and no con-
tract of common earrier is implied ; but would any good lawyer
contend that no action would lie for the breach of duty and con-
sequent damages, hecause there was no such contract?

Is there an implied contract between a Turnpike Co. and every
traveller who passes the Turnpike, that he shall go safely and
securely / No.  But 1t the road is out of repair, and the travel-
ler’s horse is injured, in consequence, or he sustains any other
damage specially beyond what the public generally sustains, an
action on the case will lie, and the gravamen of the action is the
breach of duty and damage.

Now, in this cuse there wag no small eraft, and the evidence
tends to show that if there had bheen, the horse might have been
saved.  The statute raquives the ferry keeper to have a boat or
boats and other small craft of suflicient strength, dimensions, &e.
for the safe conveyance of all passengers, their teams, &c. The
boats are to he well furnished with oars, rigeing, and other imple-
ments, and also with men of sufficient number, strength, discretion
and skill, to manage the same. This ferry boat of defendants had
no bars or chains across the end, and never had. There were not
men cnough on it; both were required to Lold the boat ashore :
so that there was nobody to chain the wheels. There was no small
craft at all; the testimony shows that if there had heen, the horses

- might have heen saved.  Not to have these things, so required,

was a breach of public duty; and the damages sustained give a
right of action irrespective of the carrier’s implied contract. That
boat or ferry being used in that manner was unsafe, and therefore
a public nuisance, and if the Claypools permitted it to become a
nuisance, and leased it in that condition to be so continued, they

are liable upon the principles of the common law for the continu-
ance of a nuisance,

Fish vs. Dodge 4 Denio 317 Kane vs. The People 8 Wend
203 ; Lansing vs. Smith 4 id. 9; Dygert vs. Schenk 23 id. 446;
6 Cow. R. 446.
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The liability of the Claypools is grounded upon theirown breach
of duty under the statute, in consequence of which the plaintiffs
below have lost their property.

Another position taken by their counsel is that the Claypools
had abandoned this ferry. We say, that when the accident
occurred they were receiving ten dollars per month for the use of
it, s0 that jtis not true in fact. But suppose they so far neglected
their duty in the premises, that the proceedings under the 13th
section, in the nature of guo warranto, might have heen instituted,
and the iranchises forfeited.  If that had been done it was a mat-
ter of defence to be shown by them. If it has not been done, can
they evade responsibility hy showing that they had omitted their
duty to such an extent as would authorize the Courity Commis-
stoners Court to discontinue the ferry and revoke their license,
and thercfore they were discharged ?  Certainl y not; for that
would allow them to take advantage of their own wrong. Apply
the position taken to Corporations; their charters frequently pro-
vide that for certain omissions their franchises may be forfeited
Upon-quo aearranto proceedings.  But can they, when sued, be
hield not amenable to the law because they have done what would
authorize this forfeiture ¢

Again, the Counsel says in their second point, that the Circuit
Court held that the ferryman when licensed for a term of years
hecame liable as a common carrier, &e. at any time during the
term for which his license extends. The Court did not so hold ;
an attentive reading of the second instruction, which is the only
one upen which that proposition is based, will satisfy this Court
that such is not the purport of that instruction ; the point in it, so
far as the continuence of their liability is concerned, is, that they
were responsible to keep the ferry as required by the statute, and
that they cannot during the existence of such license, relieve them-
selves from such responsibility by leasing the said ferry to any
other person or corporation. That is what the Court held ; and
we still maintain that their statutory duties, no matter how it may
be as common carriers, do continue attached to them during the
existence of their Jicense, for it is the license which makes it a
ferry at all.
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There is also 3 point made upon the 5th insfruction on the part
of plaintiffs below. Now that instruction i based upon the 8th
“section of the statute, and is in conformity with it.

Lastly, there is a criticism made upon the language of the 8d
ipstruction on the part of plaintiffs below, that the liability is based
upon a wrong hypothesis as to the delivery of the property upon
- the ferry. The object of that instruction was to detail the statu-
tory duties of ferrymen to the jury, and to instruct them that those
duties could not be avoided hy leasing the ferry to others. It was
not intended to make any point as to what sort of delivery was ne-
cessary, for no such point was made upon the trial. The evidence
cleéﬂy proves it, and the defendants below assumed it in their
instructions asked. "The jury could not pessibly be misled by
that branch of the instruetion,

It clearly appears that the team was driven om the boat while
the persons who had charge of it were there, and the ferriage paid,
which is all the delivery necessary.

In Humphrey vs. Collins'l Seam. 53, which was an action against
an endorsey, the Court instructed the jury thus: “That the law of
Missouri in regard to the liability of the assignor in this case, is to
govern the case”—without including also, if the jury found that.
the assignm et was made in Missouri.

It did not appear in the evidence preserved in the bill of
_exceptions, thut it was, in fact, made there. ~ And the Court
held, inasmuch as it did not appear in the evidence, that the
endorsement was made in Missouri, they must reverse the
jodgment, but expressly stated, that if they counld see from the
evidenee that such was the fact, the instruction woumld be cop-»
rect and they would not reverse it. '

Courts will not reverse for an erroneous instruction when it
is apparent from the record that such instruction could not have
prejudiced the party complaining. Finney vs. Allen 7 Mo. R.
416 ; Newman vs. Lawlep 6, id. 301.

The Court can say with entire confidence after reading the
bill of exceptions, that the jury could not have been misled by
that part of the instruction referred to.

W. K. McALISTER,
Atty. for Appellees.
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& JESSE McALLISTER
ads.
JACOB CLAYPOOL
& LAWRENCE W, CLAYPOOL,

ARCHIBALD McALLISTER |
{
L POINTS FOR APPELLEES,

This was a special action on the case brought against the Clay-
pools as licensed ferrymen, for a breach of their statutory duties,
and damages to the plaintiffs below consequent thereon,

I.

It was not necessary for the plaintiff below to give striet proof
of the issning of a license to the defendants, nor of their giving the
bond reqnired by the statute. Having presented their petition to
the Board of Supervisors (and therein stipulating to give the bond)
for the legal establishment of the ferry ; having paid the taxes,
taken ferriage, and enjoyed the franchise, they are precluded by
way of Estoppel from disputing that they had given the hond and
taken the license from the Clerk of the Board,

1 Phillipp’s Ev. 226, 227, Radford ys. M'Tntosh 8 Term R. 639

. and note (a). Berryman vs. Wise 4 Term, R 366, Trowbridge
vs, Baker 1 Cow., R. 251,

e

=y

IT.

It s an indisputable proposition of law, that an action on the
ease will lie upon the violation of a publie duty and consequent
damage to the complainant. Broom’s Com. on Com. Law 661.—
Henly vs. The Mayor of Lyme, Regis. 15 E., Com. Law Rep. 376,
Riddle vs, The Proprietor of Locks, dec., on Merrimack River 7
Mass, R. 169,

I11.

A ferryman licensed under the statute of the State of Illinois,
is in legal contemplation an officer, and charged with a publie
trust,

{351 pa )8
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In Henly vs. The Mayor of Lyme Regis. Best J. says :—“Then
« what constitutes a public officer ? In my opinion, every ome who
“js appointed to discharge a public duty, and receives a compensa-
“tion, in whatever shape, whether from the Crown or otherwise, is
« constituted a public officer.”

In Fisher vs. Clisbee 12 I1l. 849, Mr. Justice Caton giving the
opinion of the Court says of him “he enjoys a franchise, a special
privilege which is granted to him in consequence of his superior
qualifications to fill @ public trust of great responsibility.”

I11L

It was no defence to the defendants below, that at the time of
the injury complained of, the ferry was leased to a third person,
because,

1st. Such a result would be a direct evasion of the objects of
the statute. See Sections 1, 2, 3, 13, 16, of Chapter 42 of R. S.
1845, pages 252, 253, 255, 256.

2d. The same rule of public policy should be applied to the
rejection of this defence as in the case of Railroad Corporations,
as to them it has been frequently repudiated.

Nelson vs. The Vermont & Canada R. R. Co. 26 Vermont.

721 and cases cited.

17 Barbour (N. Y.) Reps. 601.

17 Howard U. 8. 30.

The reason is obvious. If they may lease, and thereby discharge
themselves, it may be done at any time, and to any person, however
irresponsible, and thus deprive the public of that security in which
it reposes, and which it apparently possesses.

3d. The license being a personal trust is not assignable.

Alger vs. Weston 14 Johns R. 231.

Munsell vs. Temple 3 Gil 93.

In Bowman vs Wathen 2 M'Lean 376, 393, Judge M'Lean
while speaking of a ferry license which was assignable by the
Indiana statute, says : “Where an office is conferred which implies
personal confidence, and a capacity to discharge public duties, no
asswgnment can be made of it.”

4th. Would such a defence be sanctioned by this Court, if the
Claypools had been indicted for a breach of their statutory duties?

It has been expressly held that it is no defence to show that a
third person has been charged with the duty of repairing in such
a case.
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Rex vs. Inhabitants St. G. Hanover Square, 3 Camp. 222.

In the Mayor of New York vs. Furze 8 Hill,, 618, the Court
holds that if such a defence is allowable in a civil action, it would
be equally fatal to an indictment which it is conceded would lie
against the defendant.

1.

It is obvious from the prohibition contained in the 16th Sec, of
the Statute of Ferries, that no one was intended by that statute to
be authorized to keep and use a ferry, except him who is licensed
under that statute, and a lease made by the licensed ferryman of

the ferry to be kept or used by another without license would be

clearly void, as a contract for the use of property in violation of
law—as the leasing of a house to be kept for the purposes of pros-
titution.

Griffith vs. Wells, 3 Denio 226,

VI.

The verdict in this case is necessarily a finding that the defend-
ants below accepted the franchises conferred by the law, when a
license is awarded, and if 30, the duties imposed by the 8d section
attached, and they continue during the term of the license. Nor
can they escape from those duties by any mere abandonment or
neglect on their part.

The very identical position was taken in the case in the 7th
Mass. R. 183 above cited, which has been assumed in this case,
and the principles there laid down is applicable here.  The
Court said: “When the act of incorporation first passed, it was
optional with the proprietors whether they would or would not
take the beneflt of it; but after they had made their election
by executing the powers granted and claiming the tolls, then
the duties imposed by the 10th Sec. to make the canals &e
attached ; from which they cannot be discharged but by a seizure
of the franchises into the hands of the government, or by a repeal
of the act with their consent”
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Supreme Gonrt---State of Jllinois.

B e S

ARCHIBALD McALISTER
& JESSE McALISTER, Defts. in error. . REPLY TO NEW POINTS MADE

ads.
JACOB & LAWRENCE W. CLAYPOOL, ' BY PLAINTIFFS IN ERROR.
PUfs. in error. )

It is a settled matter that the plaintiffs below have no remedy

against the County for their loss. Hedge vs. the County of Madi-
son 1, Gilm, 567, -

The lessee, Slyter, is a man, who, by his own testimony, changed
his residence some four or five times, in about a year, and is not,
therefore very likely to be responsible.  He is, in fact, wholly
irresponsible. 8o that if the plaintiffs below have 1o remedy
against the Claypools, whom the Records of the County Court of
Grundy show to be the licensed ferrymen, then it is a case of great
bardship, and illustrates the facility with which a little ingenuity
can evade the most rigid statutes for public protection.

he cases cited by the counsel for plaintiffs in error, are, all of
them clearly distinguishable from the case at bar, and it is the
statute which forms that distinetion, But those cited respecting
ferries show one legal result, which I wish the Court to mark :—
It is, that where there is a lease of the ferry, the lessee is deemed
the owner—the proprietor, the ferryman.

Now if the legal effect of the lease is to make the lessee the
proprietor, the ferryman and the Courts are bound to so regard
him. Can he take a lease and keep and use his ferry in carrying
for hire, without a license, and not fall directly within the prohi-
bition of the 16th section of the Statute of Ferries? I submit
that he cannot. If that is 80, what must follow of logical neces-
city 2 One of two things ; the law may hold the lease to be valid
as between the parties, but to sustain the. policy of the statute
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make the lessee, without license, the constructive agent of him
having the license during its continuance, and that of the lease.—
which has been frequently so held in analagous cases. Lesher vs.
The Wabash Navigation Co. 14 IIL 85, 26tk Vermt. R. 721, 22 id
872-3. Clark vs. Corporation of Washingten 12 Wheat. 40.

Or the law will render the lease for the purpose of using the
ferry without license, wholly void under that section.

In Bartlett vs. Vinor Carth. 252, Holt C. J. says: “ Every con-
tract made for or about any matter or thing which is prohibited
and made unlawful by any statute, is a void contract; although
the statute itself doth not mention that it shall be so, but only
inflicts a penalty on the offender, because a penalty implies a pro-
hibition, although there are no prohibiting words in the statute.”

See Wheeler vs. Russell, 17 Mass. R. 258, where all the anthorities
are collected.

The only question the Court has to determine is whether the
lease by the Claypools discharged them from their statutory

duties, whether they were the ferry keepers in legal contemplation,
or the lessee was.

It is assumed as a clear conclusion, that it is the policy and in-
tention of that statute to hold him who is licensed to be the ferry
keeper during his term. In Munsell vs. Temple, 8 Gilm. 96,
which was in respect to a tavern license, the Court say: “The
County Commissioners must have acted upon the idea that licenses
are transferable and that they might be granted for the residue of
@ term. But this is a mistake ; licenses attach to the person, and
cannot be used by others, even with the consent of the Court, for

what remains of the annual term for which they have been origi-
nally given.”

Look at the 13th section of the Ferry statute, which provides
that if the ferry is not furnished, &e., according to the 8d section
within 3 months, or if at any time, it shall not be kept in good
condition or repair, or is abandoned or disused, the Commissioners
Court may, on complaint, summon whom ? The man in charge—
the lessee? No; the proprietor or proprietors of such ferry. For

what purpose ? Toshow cause why the ferry should not be discon-
linued, and their license revoked,
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This is & summary proceeding in the nature of a quo warranto
to declare the franchises forfeited. But does that section contem-
plate jurisdiction overany one beside him who is licensed ? Clearly
not. And if it were intended by the statute that he could lease,
and substitute the lessee in his place, and be himself thereby re-
lieved from the duties prescribed, why did not the legislature give
that Court jurisdiction over the lessee, as well, and not confine it
to him having the license ?

This view of the statute shows conclusively that ferry rights in
this State, are not incident to the land, but arise out of the license
of the County Commissioners Court or the Board of Supervisors,
under the statute of 1849, and although the defendants below
might have owned the land on the margin of the river, yet in law,
and in fact, they had no ferry until the license was awarded by
the proper authority.

The Court will perceive, that this case must be determined up-
on the force policy, and reason of our statute; and not by the
prineiples involved in the cases cited by the counsel for plaintiffs
in error.

In those cases the principal question was whether the lessee,
without reference to any statute, was the servant of the lessor, and
the maxim of respondent superior would apply ; and the Courts,
very properly, held that they were not, and the maxim did not

apply.  But those decisions are very far from determining this
case.

The counnsel for plaintiffs in error say there could be no recover
here, because there could be no privity of contract between the
Claypools and the plaintiffs below. If the lessee is to be regarded

as the agent of the Claypools, as before contended, then there
was privity of contract.

But it is not necessary that the action arise out of contract be-
tween the Claypools and them. A breach of duty on their part
and damage peculiar to the plaintiff from that to the public gene-
rally, are all the elements required.

To illustrate what I mean: The 3d section of the statute requires
the ferry keeper to keep the place of embarking and landing

(12518575
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at all times in good repair, &c.  Suppose he neglects to do so, and
a teamster in passing down to embark, and using due care, by rea-
son of the bad cendition of this ferry-way, gets his horsels leg
broken. The team is not yet delivered to ferrymen, and no con-
tract of common carrier is implied ; but would any good lawyer
contend that no action would lie for the breach of duty and con-
sequent damages, hecause there was no such contract?

Is there an implied contract between a Turnpike Co. and every
traveller who passes the Turnpike, that Le shall go safely and
securely / No,  Butif the road is out of repair; and the travel-
ler’s horse is injured, in consequence, or he sustaing any other
damage specially beyond what the public generally sustaing, an
action on the case will lie, and the gravamen of the action is the
breach of duty and damage.

Now, in this case there was no small eraft, and the evidenee
tends to show that if there had been, the horse might have been
saved.  The statute requires the ferry keeper to have a hoat or
boats and other small craft of sufficient strength, dimensions, &e.
for the safe conveyance of all passengers, their teams, &c. The
boats are to be well furnished with oars, rigeing, and other imple-
ments, and alxo with men of sufficient number, strength, discretion
and skill, to manage the same. This ferry hoat of defendants had
no bars or chains acrosethe end, and never had. There were not
men enough on it; hoth were required to hold the boat ashore :
so that there was nobody to chain the wheels. There was no small
craft at all; the testimony shows that if there had been, the horses
might have heen saved. Not to have these things, so required,

« - was a breach of public duty ; and the damages sustained give a
right of action irrespective of the carrier’s implied contract. That
hoat or ferry heing used in that manner was unsafe, and therefore
a public nuisance, and if the Claypools permitted it to become a
nuisance, and leased it in that condition to be so continued, they

are liable upon the principles of the common law for the continu-
ance of a nuisance,

Fish vs. Dodge 4 Denio 317; Kane vs. The People 8 Wend
203 ; Lansing vs. Smith 4 id. 9; Dygert vs. Schenk 23 id. 446;
6 Cow. R., 446,

Y AN Tk
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The liability of the Claypools is grounded upon theirown breach
of duty under the statute, in consequence of which the plaintiffs
below have lost their property.

Another position taken by their counsel is that the Claypools
had abandoned this ferry. We say, that when the accident
occurred they were receiving ten dollars per month for the use of
it, so that it is not true in fact. DBut suppose they so far neglected
their duty in the premises, that the proceedings under the 13th
section, in the nature of guo warranto, might have been instituted,
and the iranchises torfeited.  If that had been done it was a mat-
ter of defence to be shown by them. If it has not been done, can
they evade responsibility iy showing that they had omitted their
duty to such an extent as would authorize the County Commis-
stoners Court to discontinue the ferry and revoke their license,
and therefore they were discharged ¢ Certainly not; for that
would allow them to take advantage of their own wrong. Apply
the position taken to Corporations; their charters frequently pro-
vide that {or certain omissions their franchises may be forfeited
upon quo warranto proceedings.  But can they, when sued, be
held not amenable to the law becanse they have done what would
authorize thix forfeiture /

Agaiu, the Counsel says in their second point, that the Circuit
Court held that the ferryman when licensed for a term of years
heeame liable as a common carrier, &c. at any time during the
term for which his leense extends. The Court did not so hold ;
an attentive reading of the second instruction, which is the only
one upon which that proposition is based, will satisfy this Court
that such is not the purport of that instruction; the point in it, so
far as the continuence of their lability is concerned, is, that they
were responsible to keep the ferry as required by the statute, and
that they cannot during the existence of such license, relieve them-
selves from such responsibility by leasing the said ferry to any
other person or corporation. That is what the Court held ; and
we still maintain that their stafutory duties, no matter how it may
be as common carriers, do “continue attached to them during the
existence of their license, for it is the license which makes it a
ferry at all.
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There is also a point made upou the 5th instruction on the part

of plaintiffs below. Now that instruction is based upon the 8th
section of the statute; and is in conformity with it.

Lastly; there ix a eriticism made npoun the language of the 3d
instruction on the part of plaintifts below, thav the liability is based
upon & wrong hypothesis as to the delivery of the property upon
the ferry, 'The object of that instruction was to detail the statu-
tory duties of ferrymen to the jury, and to instruct them that those
duties conld not he avoided by leasing the ferry to others. It was
not intended to make any point as to what sort of delivery was ne-
cessary, for no such point was made upon the trial. The evidence
clearly proves it, and the defendants below assumed it in their
instruetions asked.  The jury could not possibly be misled by
that branch of the nstruction.

ft clearly appears that the team was™ driven on the boat while
the persons who had charge of it were there, and the ferriage paid,
which iz allathe delivery necessary. ' :

In Humphrey vs. Collins 1 Scam. 53, which was an action against
an endorser, the Court instructed the jury thus: “That the law ofs
Missouri in regard to the liability of the assignor in this case, is to
govern the case”-—without including also, if’ the jury found that
the assignin it was made in Missonri.

It did not appear in the evidence preserved in the bill of
exceptions, that it was, in fact, made there.  And the Court
held, inasmuch as it did not appear in the evidence, that the
endorsemient was made 1n Missouri, they must reverse the-
judgment, but expressly stated, that if they could see from the
evidenee that such was. the fact, the instruction would be cor-
rect and they would not reverse it.

Courts will not reverse for an ervoneous instruction when it
Js apparent from the record that such instruction could not have
prejudiced the party complaining. Finney vs. Allen 7 Mo. R.
416 ; Newman vs. Lawlep 6, id. 301.

The Court can say with entire confidence after reading the
bill of exceptions, that the jury could not have been misled by
that part of the instruction referred to.

W. K. McALISTER,

Atty. for Appeliees.
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