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MICHAEL LAWLEE vs. IRA MINARD.,

POINTS AND AUTHORITIES ON THE PART OF THE APPELLANT.

By our statutes a garnishee is liable for all that may be in his hands
or owing by him to the principal debtor upon a fair settlement between
them from the service of the garinshment. 2nd Freeman's Digest, P.
897, Section 1, and the authorities there cited. Section 88, Page 30T
of Stautes of 1845, provides that after the execution shall be returned
“no property found,” plaintiff shall have a right to garnishee process.
Which section is as follows :

“Whenever a judgment shall be rendered by any Court of Record or
any Justice of the Peace in this State, and an execution against the de-
fendant or defendants in said judgment shall be returned by the proper
officer “no property found,” on the affidavit of the plaintiff or other cred-
ible person being made before the Clerk of said Court or Justice of the
Peace that said defendant or defendants have no property within the
knowledge of such affiant in his or their possession liable to execution,
and that such affiant hath just reason to believe that another person or
persons is or are indebted to such defendant or defendants or hath or
have any effects or estate of such defendant in his or their hand, it shall
be lawful for said Court or Justice of the Peace to cause the person or
persons supposed to be indebted to, or supposed to have any of the ef-
fects or estate of the said d}effe.ndm.lt or defendants to be summoned forth-
with to appear before said Court or Justice as garnishee, or garnishees,
and said Court or Justice of the Peace shall examine and proceed against
suce garnishee or garnishees in the same manmer as required by law
against garnishees in original attachment.”

Section 12, Page 61, Revised Statutes of 1846, provides what shall be
the duty of the Justice of the Peace in case of garnishee. Itis as fol-
lows:

“If any garnishee shall appear at the time and place required by the
constable as aforesaid, and shall upon oath deny all indebtedness to the
defendant in the attachment and deny having any property or effects or
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choses in action in his possession or power belonging to such defendant,
the Justice shall forthwith discharge him unless the plaintiff in the at.
tachment shall satisfy the Justice by other testimony that the garnishee
was indebted to the defendant in the attachment, or had property effects
or choses in action in his possession or power at the time he was garni-
sheed in which case the Justice shall give judgment in the premises ac-
cording to the right and justice of the cause and issue execution as in
other cases.”

Infancy may be given in evidence under the plea of the general issue,
when offered in the Circuit Court for the first time.
Gear vs. Wheeler, 1st Scammon P. 554.

)
D)

In actions of assumpsit where everything which shows that the plaintiff

has no subsisting cause of action may be given in evidence under the
general issue.

A former verdict in judgment may be given in evidence without plead-
ing, 2nd of Gilman, P.359. Warner vs. McNulty. Gray et al vs.
G. Milan, 15 1lls. P. 458.

Section 66, page 325 Revised Statutes of 1845, provides that in all
appeals to the Circuit Court, the same shall be tried upon the merits.




SUPRBMIE CDODURT
OF THE STATE OF ILLINOIS,
TEHIRD GRAND DIVISION.

V8 ArriL Tery, A. D. 1861.

Mrcuarr LAwLER, Apellee.
ARGUMENT AND BRIEF OF DEFENDANT.

The defendant worked for the Appellant, Minard, digging a Well; they could not agree on gettle.
ment, and Lawler sued Minard for his pay. From that time, Minard, who is a rich Banker at St. Charles,
Kanc County, set himself at work, and his attorneys, to defeat a recovery, or to prevent Lawler for obtain-
ing any of his hard earned wages, or eat it up in costs. Lawler recovered a Judgment in the Magistrate’s
Court of $70 ; much less than he was entitled to: and on the last day for taking an Appeal, took an Appeal
to the Circuit Court, and there recovered a Judgment of $97 69. Minard takes an Appeal to this Court, to
correct errors as he alleges of the Circuit Court.

Botween the time of the rendition of the Judgment before the Magistrate in favor of Lawler and the tak-
ing of the Appeal. Minard (see page 30 of Record, TRobincon’s testimony) induced some of Lawler’s credi-
tors to sue him on skort notice, swear out Executions, return them same day, and Garnishee him, Minard,
who went before the Magistrate, confessed he owed Lawler, and then went, after the Appeal was talken, and
voluntarily paid them, and all this was done to circumvent Lawler. ,

On the trial before the Circuit, Minard ofters the Justice’s Docket, to prove thesc judgments against him
as Garnishee, and the evidence of payment of them as a payment, set-oft or satistaction, 1 do not know
which, upon trial, not having given Lawler any previous notice, or asked or obtained leave of the Court to
fill any plea, or new account or new matter, or given any notice whatever, that new matter would be in-
troduced. The Court ruled it out, and we think correctly so.

First, for the reason that the evidence was no legal defence at the time of the commencement of the snit.
No acts of Minard after the commencement of the suit, without Lawler’s consent, could be given in evidence
to defeat Lawler’s legal claim. The rights of the parties were to be determined as they existed at the time
of the commencement of the suit. Parties cannot exhibit other and different claims in the Circuit Court,
from those which were produced and relied on before the Justice.

Brookbank vs Smith, 2 Scam. 78.

Circuit Court may in its discretion, allow an additional account filed, Lut leave must be obtained of the
Court, and the exercise of that diserction cannot be questioned here; but the opposite party must have some
notice, if new matter is to be relied on.

Waterman vs Bristol, 1 Gill, 593. :

In the case of Webb vs Lasester, + Scam. 543, the Court allowed the defendant to file his account for
the first time after the trial had commenced and Jury sworn ; this was held to be error. That is precisely the
case now before the Court. Minard gave no notice of new matter till after the Jury were sworn. The same
principle is decided by this Court in the case of Bates vs Bulkley, 2 Gill, 393.

SpoonpLy. The evidence was not admissible on the ground, that it was matter that had arisen since the
commencement of the suit, and since the last trial. It must be plead puis darien continuance, betore the
trial commences. Coles vs Madison Co. 116 of Breese. Robinson vs Burkerill, 2 Scam. 278.

True, this Court has decided in 2 Gill, 393, before quoted, that no written pleading are required in Jus-
tice’s Court, still it is incumbent on the detendant to state his dctence in the Court defore the commencement of
the trial, so that the other party may have notice of it, and take a continuance, if he is not prepared, other-
wise the grossest injustice may be done.

In the case of Ross vs Nesbitt, 2 Gill, 252, the Court says, that what has happened since last trial or
continuance, is required not only to be pleaded, but strictly so ; formal in all its character. The time and

Ira Mixarp, Appellant, }




place of last continuance stated, when and where the matler of defence arose, and what it is; particularly so in
the case now before the Court, as the matters relied on for defence, and ruled out by the Circuit Court,
were acts over which the Appellee, Lawler, had no control or knowledge of, and to give him no notice of
them until the evidence is sought to be introduced, would be an act of gross injustice, such as law will not

tolerate. %

Minard’s defence sought to be introduced and ruled out, must be either a set-off, or payment. If set off,
it was not admissable, because it was not mutual between the parties, and was not a subsisting cause of ac-
tion in his favor at the time of the commencement of the suit.

Ryan, et al, vs Barger, &e., 16 Il 28.

If it was a payment by Minard, then it was not accepted by Lawler, nor authorized by law. At the time
of the Garnishee Judgments against Minard, the Judgment in favor of Lawler was not absolute. It was
only inchoate, not absolute. A party cannot force himself to be another’s debtor, hence the payments made
by Minard, were made at his own hazard, and the law machinery worked too hasty, not to exhibit an in-
tontional fraud on his part, which the Court will not be ready to relieve him from.

The Court gave all the instructions asked for on the part of Minard, and the two given on the part of
Lawler are clearly the law in the case, and by an examination of the evidence, the Court will see that the
Verdict of the Jury is fully borne out by the evidence, and the Judgment should be affirmed with costs.

: CHARLES B. WELLS, Attorney for Appellant.
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SUPREBME COURE
OF THE STATE OF ILLINOIS,
PTEITIRD G IRAND DIVISIOIN.

Ira Mixarp, Appellant,
Apri Tery, A. D. 1861.

MicHAEL LYLSWLER, Apellee.
ARGUMENT AND BRIEF OF DEFENDANT.

The defendant worked for the Appellant, Minard, digging a Well; they could not agree on settle.
ment, and Lawler sued Minard for his pay. From that time, Minard, who is a rich Banker at St. Charles,
Kane County, set himself at work, and his attorneys, to defeat a recovery, or to prevent Lawler for obtain-
ing any of his hard earned wages, or eat it up in costs. Lawler recovered a Judgment in the Magistrate’s
Court of $70 ; much less than he was entitled to: and on the last day for taking an Appeal, took an Appesl
to the Circuit Court, and there recovered a Judgment of $97 69. Minard takes an Appeal to this Court, to
correct errors as he alleges of the Cirenit Court.

Between the time of the rendition of the Judgment before the Magistrate in favor of Lawler and the tak-
ing of the Appeal. Minard (see page 30 of Record, Robincon’s testimony) induccd some of Lawler’s credi-
tors to sue him on short notice, swear out Executions, return them same day, and Garnishee him, Minard,
who went before the Magistrate, contessed he owed Lawler, and then went, after the Appeal was taken, and
voluntarily paid them, and all this was done to circumvent Lawler.

On the trial before the Circuit, Minard offers the Justice’s Docket, to prove thesc judgments against him
as Garnishee, and the evidence of payment of them asa payment, set-oft or satistaction, 1 do not know
which, upon trial, not having given Lawler any previous notice, or asked or obtained leave ot the Court to
fill any plea, or new account or new matter, or given any notice whatever, that new matter would be in-
troduced. The Court ruled it out, and we think correctly so. '

Fizsr, for the reason that the evidence was no legal defence at the time of the commencement of the snit.
No acts of Minard after the commencement of the suit, without Lawler’s consent, could be given in evidence
to defeat Lawler’s legal claim. The rights of the parties were to be determined as they existed at the time
of the commencement of the suit. Parties cannot exhibit other and difterent claims in the Cirenit Court,
from those which were produced and relied on Lefore the Justice.

Jrookbank vs Smith, 2 Scam. T8.

Circuit Court may in its discretion, allow an additional account filed, Lut leave must be obtained of the
Court, and the exercise of that diseretion cannot be questioned here; but the opposite party must have some
notice, if new matter is to be relied on.

‘Waterman vs Bristol, 1 Gill, 593.

In the case of Webb vs Lasester, + Scam. 543, the Court allowed the defendant to file his account for
the first time after the trial had commenced and Jury sworn ; this waz held to be error. That is precisely the
case now before the Court. Minard gave no notice of new matter till after the Jury were sworn. Thesame
principle is decided by this Court in the case of Bates vs Bulkley, 2 Gill, 393.

SrooxpLy. The evidence was not admissible on the ground, that it was matter that had arisen since the
commencement of the suit, and since the last trial. 1t must be plead puis darien continuance, before the
trial commences. Coles vs Madison Co. 116 of Dreesc. Robinson vs Burkerill, 2 Scam. 278.

True, this Court has decided in 2 Gill, 393, betore guoted, that no written pleading are required in Jus-
tice’s Court, still it is incumbent on the detendant to state his defence in the Court before the commencement of
the tiéal, so that the other party may have notice of it, and take a continuance, if he is not prepared, other-
wise the grossest injustice may be done.

In the case of Ross vs Nesbitt, 2 Gill, 252, the Cowrt says, that what has happened since last trial or
continuance, is required not only to be pleaded, but strictly so; formal in all its character. The time and
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place of last continuance stated, when and where the matter of defence arose, and what it is; particularly so in
the case now before the Court, as the matters relied on for defence, and iruled out by the Circunit Court,
were acts over which the Appellee, Lawler, had no control or knowledge of, and to give him no notice of
them until the evidence is sought to be introduced, would be an act of gross injustice, such as law will not
tolerate. =

Minard’s defence sought to be introduced and ruled out, must be either a set-off, or payment. If set off
it was not admissable, because it was not mutual between the parties, and was not a subsisting canse of ac-
tion in his favor at the time of the commencement of the suit.

Ryan, et al, vs Barger, &e., 16 I11. 28.

1f it was a payment by Minard, then it was not accepted by Lawler, nor authorized by law. At the time
of the Garnishee Judgments against Minard, the Judgment in favor of Lawler was not absolute. It was
only inchoate, not absolute. A party cannot force himself to be another’s debtor, hence the payments made
by Minard, were made at his own hazard, and the law machinery worked too hasty, not to exhibit an in-
tentional fraud on his part, which the Court will not be ready to relieve him from.

The Court gave all the instructions asked for on the part of Minard, and the two given on the part of
Lawler are clearly the law in the case, and by an examination of the evidence, the Court will see that the
Verdict of the Jury is fully borne out by the evidence, and the Judgment should be aflirmed with costs.

CHARLES B. WELLS, Attorney for Appellant.
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Jameson & Morse, Printors, 14 La Salle 8t., Ohicago.

SUPREME COURT OF THE STATE OF ILLINOLS,

THIRD GRAND DIVISION.

MICHAEL LAWLER

Vs. Appeal from the Cireuit Court of Kane County.
IRA MINARD. '

ABSTRACT OF RECORD.

This was an action commenced by plaintiff against defendant before
A. R. McWayne, a Justice of the Peace.

Summons in usual form in assumpsit, summons returned served, par-

ties appeared before Justice, trial had, judgment for plaintiff for the sum
of §70 debt, besides costs of suit.

Appeal taken by plaintiff 14th day of January, 1860, to the Kane
Circuit Court.

Appeal papers filed in Circuit Court, February Tth, 1860.
Appeal summons issued to defendant same date in usual form.
Served on defendant by E. J. Allen, Sheriff of said county.

Case called for trial in Circuit Court, parties appeared and Jury
sworn, &c.

The plaintiff to maintain the issue on his part, called as witness,
Mronser BropErIOK :

Who testified as follows: Knows the parties to this suit.

Plaintiff worked for Ira Minard.

Took up an old well and dug a new one.

Worked 8 days each in takingup the old well.

Began on Wednesday and worked 4 days.

Left it 10 days, took the stone nearly all out.

Leftit in good condition of Saturday night, on Monday morning it
wascaved in. Had to abandon and dig a new one. Don’t know but

the old well might have been gone on with. There was not more than
a foot or 18 inches of water left in the old well.




We dug a new well. I worked with him. New well 52 or 33 feet

deep. Most of the stone came from the old well. Some stone was
brought from the river.

They were brought by Minard’s team. Minard and I measured the
well.  'We worked 263 days each on both wells.

On Cross-expmination :

He testified: It wasabout 2 weeks after we began on the old well
before we left it 10 days.

Came back on Monday and found the well caved in. We did not
take out any stone after that ; the old well was 34 feet deep.

Loe-examined by plaintiff :

We worked 4 days and left and werc gone 10 days. We went back
on Wednesday, broke a pick, and left. Went back on Thursday and

worked until Saturday night. Went back Monday morning, found well
caved in.

Perer McFARLIy,

Being sworn for the plaintiff, testified as follows :

I am a well digger, have dug wells 7 or § years, charge $1 a foot for
first 20 feet. I add one shilling per foot for every 10 feet after that and
be boarded. A six foot well is worth $1,25 a foot for the first twenty feet ;
25 cents a foot for cvery 10 feet thercafter is added. It is worth
82,75 per day for two men and tools taking up old well.

Cross-cxamined by defendant.

I offered to dig a well for defendant for 75 cents a foot, nothing said
about size. Minard said he could hire an Englishman for75 cents a foot.
I said this to banter him ; I never dug a well for 75 cents a foot. I did
not mean to dig it for that price.

The plaintift here rested his case.

The defendant to maintain the issue on his part then called A. R.
McWayne, who being duly sworn, testified as follows :

I am acting Justice of the Peace within and for Kane county, and
have been since the first of November, 1859. This is my docket. Here
docket produced.

The Defendant then offered to read in evidence from said Docket a
Jjudgment obtained against Ira Minard in favor of Michael Lawler ; plain-

b
tiff objected to the reading of said judgment.

Which objection was sustained by the Court.
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19

To the ruling of the Court in sustaining such objection, defendant
then and there excepted.

. Judgment docket sets out a judgment in favor of Lawler and against
. . d = s . =
Minard for the sum of $70 and costs, and is in the usual form of Justices’
judgments.

The defendant then offered to read in evidence from said docket a
judgment against Michael Lawler and in favor of Benjamin I. Betts-
worth

Judgment in favor of Bettsworth after a trial before said Justice, in
which both parties appeared for the sum of §15 and costs. January 4th,
1860, on oath of plaintiff; exccution issued. January 7th, 1860, execution
returned, no property found by constable.

To the reading of whichjudgment in evidence to the jury the plain-
tiff objected, which objection was sustained by the Court. Exception ta-
ker. The defendant offered to read in evidence the execution and the
return by the constable, issued by the said A. R. McWayne, Justice ; the
exccution of which was duly proven by said witness, execution against
Lawler and in favor of Bettsworth. The exceution in the usual form of
Justices’ exccutions, (full copy of all these papers in the records.)

To the reading of which exceution in evidence, plaintiff objected.

ODjection sustained, exceptions taken.

Defendant then offered to read in evidence an affidavit by Benjamin
F. Bettsworth, (the execution of which was proven by said witness) for a
garnishee summeons against Ira Minard, (said affidavit Leing in the usual
form of affidavits for garnishee summons) to the reading of which in evi-
dence the plaintiff objected, objection sustained by the Court; exception
taken by defendant.

The defendant then offered to read in evidence a garnishee sum-
mons and the return thereon, by the constable, which was duly proven
by said witness, against the said Minard and in favor of said Bettsworth,
(which summons was in the usual form, a garnishee summons, and duly
served by constable.)

To the reading of which in evidence the plaintiff objected ; objection
sustained by the Court; exception taken by defendant.

The defendant then offered toread in evidence from the docket of
said Justice, a judgment rendered against said Minard as garnishee, and
in favor of said Bettsworth, for the sum of $19.60, besides costs, and the
receipt of said Bettsworth on said docket of said judgment and costs in




full; to the reading of which judgment in evidence the plaintift objected,
objection sustained ; exception taken by defendant.

The defendant then offered to prove that said judgment in favor of
said Bettsworth and against said Minard as garnishee, had been fully
paid and satisfied by said Minard, to the introduction of which evidence,

the plaintiff objected ; objection sustained ; exception taken by defend-
ant.

Witness then testified that A. I1. Barry brought into his office from
A. V. Sill, Justice of the Peace, transeript of judgment in favor of Mi-
chael Broderick, against Michael Lawlcr. Barry and witness figured up
costs, and judgment of Broderick and Bettsworth judgment, and Barry
paid witness balance of Lawler’s judgment. Lawler took an appeal on
the last day. Witnessinformed him what had been done and he refus-
ed to receive the balauce of the money ; that said Lawler came to the of-
fice of said Justice on the last day on which an appeal in the case of Law-
ler vs. Minard, could be taken, and that he said witness then informed
said Lawler of the amount of money that had been paid to said Bettsworth
onsaid garnishee judgment. Ie also informed said Lawler of the
amount of money paid upon a garnishee judgment in favor of Michael
Broderick and against said Minard. And that, he said McWayne, then
offered to pay said Lawler the amount due on his judgment against said
Minard after deducting the amount paid on the garnishce judgments in

te]

favor of Bettsworth and Broderick, which Lawler refused to receive.
Defendant then called Alexander V. Sill, who testified as follows:

T am an acting Justice of the Peace, for the county of Kane, and
have been since the 1st day of November, 1859, until the present time;
(book presented to witness) this is my docket. The defendant then of-
tered to read from said docket a judgment rendered by said Justice in
favor of Michael Broderick and against said Michael Lawler, (the entry
of said judgment being in the usual form,) to the reading of which in evi-
dence the plaintift objected ; objection sustained by the Court; excep-
tion taken by defendant.

Defendant then offered to read in evidence the execution in favor of
said Broderick, and against said Lawler, upon said Judgment, and the re-
turn of the constable on said execution. which execution and return was
duly proven by said witness, (which execution and return of constable
are in the usual form.) To the reading of which in evidence the plain-
tiff objected ; objection sustained; exceptions taken by defendant.

Defendant then offered to read in evidence the affidavit of Michael
Broderick, (the execution of which was duly proven by said witness) for
a garnishee summons against Ira Minard.
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To the reading of which in evidence the plaintiff objected ; objection
sustained ; exception taken by defendant.

Detendant then offered to read in evidence agarnishee summons is-
sued by said Justice in favor of Michael Broderick and against Ira Mi-
nard and the return of the constable on said swmmons, the execution of
which summons and return thereon was duly proven by said witness,
(and in the usual form,) to the reading of which suinmons and return
thercon the plaintiff objected, objection sustained; exceptions taken by
defendant.

Defendant then offered to read in evidence from the said docket, a

Jndgment rendered by said Justice, in favor of said Broderick against

said Ira Minard, to the reading of which in evidence the plaintiff objected;
objection sustained ; exceptions taken by defendant.

Defendant then offered fo prove by said Sill that said judg-
ment had been fully paid to said Broderick by said Minard. To the
giving of which in evidence the plaintiff objected ; objection sustained ;
exceptions taken by defendant.

Defendant then called Benjamin T. Bettsworth, who testified as fol-
lows:

I am acquainted with the parties; knew the work of plaintiffin tak-
ing up old well and digging new one; They commenced taking up old
well on Monday ; worked until Wednesday, then left and were gone 13
days; came back on Wednesday, worked until Saturday night; came
back again Monday morning; think the well was in no worse condition
than when they left it Saturday night ; old well taken up because it was
stoned to small; was 84 feet deep; new 52 feet and 9 inches deep; Law-
ler did not work well taking up old well; Broderick wanted him to work
more; old well was not convenient ; think old well might have been
taken up and re-stoned.

Cross examined.
Aan not a well digger.

Defendant then called John Bettsworth, who testified as follows:

Know the parties to this suit; acquainted with Broderick and Lawler
when they were digging the well ; saw them every day; they did not
work steady ; would work an hour orso and then quit; Lawler would
come out of well and lie down in shade of hay stack; think they did
not work steady, in taking up old well or digging new one; old well was
caved in a strip about 3 feet long and 6 inches thick ; saw the old well
six weeks after, it was not caved in any more than when they left; it not
cave in; we filled it up ; saw Lawler often when I thought he was intox-

icated ; saw them drink occasionally.




Cross examined,.

‘Was not much acquainted with Lawler when he began work on the

well ; have seen folks drink whisky before when digging wells, but not
so much.

Plaintiff here admitted defendant had paid him §8, to apply on
work.

Defendant then called John McGilfra, who testified as follows :

Saw Lawler and Broderick when they worked on Minard’s wells:
they did not work very steady ; Lawler would come out of the well and
lie down ; saw themn drink whisky several times ; saw the old well ; it
did not cave in any more after they left it.

Cross examined.

Have seen others drink when digging wells ; did not go down into
the well.

Defendant here rested his defence.
The plaintift re-called Michael Broderick, who said Lawler did not
come out of well often to rest; quick sand thick in bottom, and some wa-

ter in bottom of well ; new well was larger than common wells.

Plaintiff then called James Picce, who testified as follows :

I worked for Minard at time new well was dug ; Took the men out
to take up well, and drew the stone from the river for Minard ; was
some water in old well; could not sink a bucket.

Plaintiff then called George Robinson, who testified :

Iheard a conversation between Minard and Broderick; Broderick
wanted to borrow money, Minard said he would not lend money to his
own brother; told Broderick to wait and get his judgment of Lawler
and he would have money ; did not hear Minard advise Broderick to sue
Lawler or garnishee him, Minard.

The above is all the evidence given on the trial.

The plaintift then asked and the Court gave the following instruc-
lions.

To the giving of which the defendant by its counsel excepted.
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Copy of instructions given by plaintiff :

“If the jury believe from the evidence that the plaintiff dug and
stoned a well for the defendant, and during the progress of the work was
aware of said work being done, and that it was done with his consent,

then the jury should allow the plaintiff the amount proven that said work
was worth. ”

“If the jury believe from the evidence that the defendant employ-
ed the plaintiff tostone up an old well for the purpose of sinking it deep-
cr, and through some defect or accident over which the plaintiff had no
control, abandoned that work, and dug a new well with the approbation
and consent of the defendant, then the plaintift has a right to recover pay
for his services on the old well.”

To the giving of which instructions to the Jury, the defendant by his
counsel then and there and at the same time excepted.

The defendant then asked the Court togive, and the Court gave the
following instructions to the jury :

“The only question to be determined in this case, is the question of
indebtedness of the defendant to the plaintiff, and unless the plaintift’ has
proved aspecial contract, then all the plaintiff is entitled to recover is the
amount which the services were proved to be worth, taking the evidence
into consideration.”

“The plaintiff, in order to recover pay for board, while doing the work
is bound to prove that he boarded himself, or paid, or was liable to pay

for the same, and if hie has failed to prove the fact, hic cannot recover for
the same.”

“ Before the plaintiff can recover for the work of Broderick, he must
prove to the satistaction of the jury that Broderick was working for Layw-
ler, and if he has failed to prove this fact, then he, Lawler, caunot recov-
er for the work of Broderick.”

“If the jury believe from the evidence that the plaintiff; Lawler,
undertook to do a job of work for the defendant, Minard, and they fur-
ther believe from the evidence that Lawler neglected the work after be-
ginning the same, or that Lawler did the work in a negligent or unskill-
ful manner, so that injury resulted to Minard from such negligence or un-
skillfulness, then the jury should take that fact into consideration in mal-
ing up their verdict.”

“If the jury believe from the evidence that the plaintiff Lawler, un-
dertook to take the stone out of the old well for Minard and restore the




same, and if the jury further believe from the evidence that Lawler after
doing a part of the work, and then went away and neglected the work in
an improper manner, so that injury resulted to Minard from such negli-

gence, then the jury have theright to take such injury in the account in
making up theirverdict.”

¢“If the jury believe from the evidence that Broderick was w orking
for Minard, and if they further believe from the evidence that Mmmd
has paid said Broderick for such work, then Minard is not liable to Law-
ler for such work of Broderick.”

ERRORS ASSIGNED BY THE DEFENDANT.

1st. The Court erred in recciving improper evidence on the part
and behalf of the plaintift.

2d. The Court erred in rejecting legal and competent evidence on
the part and behalf of the defendant.

3d. The Court erred in giving improper instructions on the part
and behalf of the plaintiff.

4th.  The verdict of the jury is against the evidence.

5th.  The verdict of the jury is against both the law and evidence.

6th. The Court erred in overruling the motion for a new trial.

7th. The Court erred in rendering judgment on the verdict of the
jury.

W. D. BARRY,
Attorney for Defendant.
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SUPREME COURT OF THE STATE OF ILLINOIS.

THIRD GRAND DIVISION.

MICHAEL LAWLER

Vs, Appedl from the Circuit Cowrt of Kane County.
IRA MINARD. } : .

ABSTRACT OF RECORD.

This was an action commenced by plaintiff against defendant before
A. R. McWayne, a Justice of the Peace.

Summons in usual form in assumpsit, summons returned served, par-
ties appeared before Justice, trial had, judgment for plaintiff for the sum
of §70 debt, Lesides costs of suit.

Appeal taken by plaintiff 14th day of January, 1860, to the Kane
Circuit Court.

Appeal papers filed in Cireuit Court, February 7th, 1860.
Appeal summons issued to defendant same date in usual form.
Served on defendant by E. J. Allen, Sheriff of said county.

Case called for trial in Circuit Court, parties appeared and Jury
sworn, &c.

The plaintiff to maintain the issue on his part, called as witness,

MromAEL BRODERICK :
Who testified as follows: Knows the parties to this suit.
Plaintiff worked for Ira Minard.
Took up an old well and dug a new one.
Worked 8 days each in takingup the old well.
Began on Wednesday and worked 4 days.

Left it 10 days, took the stone nearly all out.

Leftit in good condition of Saturday night, on Monday morning it
was caved in. Had to abandon and dig a new one. Don’t know but
the old well might have been gone on with. There was not more than
a foot or 18 inches of water left in the old well.




We dug a new well. I worked with him. New well 52 or 53 feot
deep. Most of the stone came from the old well. Some stone was
brought from the river.

They were brought by Minard’s team. Minard and I measured the
well.  'We worked 26% days each on both wells.

On Cross-cxpmination :

He testified: It wasabout 2 weeks after we began on the old well
before we left it 10 days.

Came back on Monday aud found the well caved in. We did not
take out any stone after that ; the old well was 34 feet deep.

Loe-cxamined by plaintiff :
We worked 4 days and left and were gone 10 days. We went back

on Wednesday, broke a pick, and left. Went back on Thursday and

worked until Saturday night. Went back Monday morning, found well
caved in.

Perer McFARLIN,
)

Being sworn for the plaintiff] testified as follows :

T'am a well digger, have dug wells 7 or 8 years, charge $1 a foot for
first 20 fect. T add one shilling per foot for every 10 feet atter that and
be boarded. A six foot well is worth $1,25 a foot for the first twenty feet ;
25 cents a foot for every 10 feet thercafter is added. It is worth
$2,75 per day for two men and tools taking up old well.

Cross-examined by defendant.

I offered to dig a well for defendant for 75 cents a foot, nothing said
about size. Minard said he could hire an Englishman for75 cents a foot.
I said this to banter him ; I never dug a well for 75 cents a foot. I did
not mean todig it for that price.

The plaintiff here rested his case.

The defendant to maintain the issue on his part then called A. R.
McWayne, who being duly sworn, testified as follows :

I am acting Justice of the Peace within and for Kane county, and
have been since the first of November, 1859. This is my docket. Here
docket produced.

The Defendant then offered to read in evidence from said Docket a
judgment obtained against Ira Minard in favor of Michael Lawler; plain-

tiff objected to the reading of said judgment.

Which objection was sustained by the Court.




To the ruling of the Court in sustaining such objection, defendant
then and there excepted.

Judgment docket sets out a judgment in favor of Lawler and against
Minard for the sum of $70 and costs, and is in the usual form of Justices’
judgments.

The defendant then offered to read in evidence from said docket a
judgment against Michael Lawler and in favor of Benjamin I. Betts-
worth

Judgment in favor of Bettsworth after a trial before said Justice, in
which both parties appeared for the sum of $15 and costs. January 4th,
1860, on oath of plaintiff) execution issued. January 7th, 1860, execution
returned, no property found by constable.

To the reading of whichjudgment in evidence to the jury the plain-
tiff objected, which objection was sustained by the Court. Exception ta-
ken. - The defendant offered to read in evidence the execution and the
return by the constable, issned by the said A. R. McWayne, Justice; the
execution of which was duly proven by said witness, execution against
Lawler and in favor of Bettsworth. The execution in the usual form of
Justices’ exccutions, (full copy of all these papers in the records.)

To the reading of which exccution in evidence, plaintiff objected.

Objection sustained, exceptions taken.

Detendant then offered to read in evidence an affidarit by Benjamin
I. Bettsworth, (the execution of which was proven by said witness) for a
garnishee summons against Ira Minard, (said affidavit being in the usunal
form of affidavits for garnishee summons) to the reading of which in evi-
dence the plaintiff objected, objection sustained by the Court; exception
taken by defendant.

The defendant then offered to read in evidence a garnishec sum-
mons and the return thereon, by the constable, which was duly proven
Dy said witness, against the said Minard and in favor of said Bettsworth,
(which summons was in the usual form, a garnishee summons, and duly
served by constable.)

To the reading of which in evidence the plaintiff objected ; objection
sustained by the Court; exception taken by defendant.

The defendant then offered toread in evidence from the docket of
said Justice, a judgment rendered against said Minard as garnishee, and
in favor of said Bettsworth, for the sum of $19.60, besides costs, and the
receipt of said DBettsworth on said docket of said judgment and costs in




full; to the reading of which judgment in evidence the plaintiff objected,
objection sustained ; exception taken by defendant.

The defendant then offered to prove that said judgment in favor of
said Bettsworth and against said Minard as garnishee, had been fully
paid and satisfied by said Minard, to the introduction of which evidence,
the plaintiff objected ; objection sustained; exception taken by defend-
ant.

Witness then testified that A. I1. Barry brought into his office from
A. V. 8ill, Justice of the Peace, transeript of judgment in favor of Mi-
chael Broderick, against Michacl Lawlcr.  Barry and witness figured up
costs, and judgment of Broderick and Bettsworth judgment, and Barry
paid witness balance of Lawler’s judgment. Lawler took an appeal on
the last day. Witness informed Lim what had been done and he refus-
ed to receive the balauce of the money ; thatsaid Lawler came to the of-
fice of said Justice on the last day on which an appeal in the cascof Law-
ler vs. Minard, could be taken, and that he said witness then informed
said Lawler of the amount of money that had been paid to said Bettsworth
onsaid garnishee judgment. Ile also informed said Lawler of the
amount of money paid upon a garnishee judgment in favor of Michael
Broderick and against said Minard. And that, he said McWayne, then
offered to pay said Lawler the amount due on his judgment against said
Minard after deducting the amount paid on the garnishee judgments in
favor of Bettsworth and Broderick, which Lawler refused to receive.

Defendant then called Alexander V. Sill, who testified as follows:

I am an acting Justice of the Peace, for the county of Kane, and
have been since the 1st day of November, 1859, until the present time;
(book presented to witness) this is my docket. The defendant then of-
fered to read from said docket a judgment rendered by said Justice in
favor of Michael Broderick and against said Michael Lawler, (the entry
of said judgment being in the usual form,) to the reading of which in evi-
dence the plaintift objected ; objection sustained by the Court; exeep-
tion taken by defendant.

Defendant then offered to read in evidence the execution in favor of
said Broderick, and against said Lawler, upon said Judgment, and the re-
turn of the constable on said execution. which execution and return was
duly proven by said witness, (which execution and return of constable
arein the usual form.) To the reading of which in evidence the plain-
tiff objected ; objection sustained; exceptions taken by defendant.

Defendant then offered to read in evidence the affidavit of Michael
Broderick, (the exccution of which was duly proven by said witness) for
a garnishee summons against Ira Minard.




To the reading of which in evidence the plaintiff objected ; objection
sustained ; exception taken by defendant.

Defendant then offered to read in evidence a garnishee summons is-
sued by said Justice in favor of Michael Broderick and against Ira Mi-
nard and the return of the constable on said summons, the execution of
which summons and return thereon was duly proven by said witness,
(and in the usual form,) to the reading of which summons and return
thereon the plaintiff objected, objection sustained ; exceptions taken by
defendant.

Defendant then offered to read in evidence from the said docket, a
jndgment rendered by said Justice, in favor of said Broderick against
said Ira Minard, to the reading of which in evidence the plaintiff objected;
objection sustained ; exceptions taken by defendant.

Defendant then offered fo prove by said Sill that said judg-
ment had been fully paid to said Broderick by said Minard. To the
giving of which in evidence the plaintift objected ; objection sustained ;
exceptions taken by defendant.

Defendant then called Benjamin T. Bettsworth, who testified as fol-
lows:

I am acquainted with the parties; knew the work of plaintiffin tak-
ing up old well and digging new one; They commenced taking up old
well on Monday ; worked until Wednesday, then left and were gone 13
days; came back on Wednesday, worked until Saturday night; came
back again Monday morning; think the well was in no worse condition
than when they left it Saturday night ; old well taken up because it was
stoned to small; was 34 feet deep; new 52 feet and 9 inches deep; Law-
ler did not work well taking up old well ; Broderick wanted him to work
more; old well was not convenient ; think old well might have been
taken up and re-stoned.

Cross examined.

Aun not a well digger.

Defendant then called John Bettsworth, who testified as follows :

Know the parties to this suit; acquainted with Broderick and Lawler

when they were digging the well ; saw them every day; they did not
work steady ; would work an hour orso and then quit ; Lawler would
come out of well and lie down in shade of hay stack; think they did
not work steady, in taking up old well or digging new one; old well was
caved in a strip about 3 feet long and 6 inches thick; saw the old well
six weeks after, it was not caved in any more than when they left; it not
cavein; we filled it up ; saw Lawler often when I thought he was intox-
icated ; saw them drink occasionally.




Cross examined.

‘Was not much acquainted with Lawler when he began work on the
well ; have seen folks drink whisky before when digging wells, but not
so much.

Plaintiff here admitted defendant had paid him 88, to apply on
work.

Defendant then called John McGilfra, who testified as follows :

Saw Lawler and Broderick when they worked on Minard’s wells;
they did not work very steady ; Lawler would come out of tie well and
lie down ; saw them drink whisky several times; saw the old well ; it
did not cave in any more after they left it.

Cross examined.

Have seen others drink when digging wells ; did not go down into
the well.

Defendant here rested his defence.

The plaintiff re-called Michael Broderick, who said Lawler did not
come out of well often to rest ; quick sand thick in bottom, and some wa-
ter in bottom of well ; new well was larger than common wells.

Plaintiff then called James Picce, who testified as follows :

I worked for Minard at time new well was dug ; Took the men out
to take up well, and drew the stone from the river for Minard; was
some water in old well; could not sink a bucket.

Plaintiff then called George Robinson, who testified :

Theard a conversation between Minard and Broderick; Broderick
wanted to borrow money, Minard said he would not lend money to his
own brother; told Broderick to wait and get his judgment of Lawler
and he would have money ; did not hear Minard advise Broderick to sue
Lawler or garnishee him, Minard.

The above is all the evidence given on the trial.

The plaintift then asked and the Court gave the following instruc-
tions.

To the giving of which the defendant by its counsel excepted.




Copy of instructions given by plaintiff :

Il the jury believe from the evidence that the plaintiff dug and
stoned a well for the defendant, and during the progress of the work was
aware of said work being done, and that it was done with his consent,
then the jury should allow the plaintiff the amount proven that said worlk
was worth. ”’

“If the jury believe from the evidence that the defendant employ-
ed the plaintiff tostone up an old well for the purpose of sinking it deep-
cr, and through some defect or accident over which the plaintiff had no
control, abandoned that work, and dug a new well with the approbation
and consent of the defendant, then the plaintiff has a right to recover pay
for his services on the old well.”

To the giving of which instructions to the jury, the defendant by his
counsel then and there and at the same time excepted.

The defendant then asked the Court togive, and the Court gave the
following instructions to the jury :

“The only question to be determined in this case, is the question of
indebtedness of the defendant to the plaintiff, and unless the plaintiff has
proved aspecial contract, then all the plaintiff is entitled to recover is the
amount which the services were proved to be worth, taking the evidence
into consideration.”

“The plaintiff, in orderto recover pay for board, while doing the work
is bound to prove that e boarded himsclf, or paid, or was liable to pay
for the same, and it he has failed to prove the fact, he cannot recover for
the same.”

“ Before the plaintift can recover for the work of Broderick, he must
prove to the satisfaction of the jury that Broderick was working for La-
ler, and if he has failed to prove this fact, then he, Lawler, caunot recov-
er for the work of Broderick.”

“If the jury believe from the evidence that the plaintiff, Lawler,
undertook to do a job of work for the defendant, Minard, and they fur-
ther believe from the evidence that Lawler neglected the work after be-
ginning the same, or that Lawler did the work in a negligent or unskill-
ful manner, so that injury resulted to Minard from such negligence or un-
skillfulness, then the jury should take that fact into consideration in malk-
ing up their verdict.”

“If the jury believe from the evidence that the plaintiff Lawler, un-
dertook to take the stone out of the old well for Minard and restore the




same, and if the jury further believe from the evidence that Lawler after
doing a part of the work, and then went away and neglected the work in
an improper manner, so that injury resulted to Minard from such negli-
gence, then the jury have theright to take such injury in the account in
making up their verdict.”

“If the jury believe from the evidence that Broderick was working
for Minard, and if they further believe from the evidence that Minard
has paid said Broderick for such work, then Minard is not liable to Law-
ler for such work of Broderick.”

ERRORS ASSIGNED BY THE DEFENDANT.

1st. The Court erred in receiving improper evidence on the part
and behalf of the plaintiff.

2d.  The Court crred in rejecting legal and competent evidence on
the part and behalf of the defendant.

3d. The Court erred in giving improper instructions on the part
and behalf of the plaintiff.

4th.  The verdict of the jury is against the evidence.
Sth.  The verdict of the jury is against both the law and evidence.

6th. The Court erred in overruling the motion for a new trial.

7th.  The Court erred in rendering judgment on the verdict of the
jary.

W. D. BARRY,
Attorney for Defendant.
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