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ARGUMENT FOR APPELLANT. ,

The history and facts of this cause can be briefly stated as follows:

On tho 22d day of March, A, D. 1856, the appellant by deed of gener-
al warranty conveyd leorge W. Gilson, the appellee’s intestate, the
N. W. 1 Sect. 32 i Keg) .85, N. R. 21 W. of 5th P. ML, situated in the
County of Stor&g dstf}ig@ of Iowa; by mistake the deed conveyed, or
purported to congey thé.N. W. I of Seet. 32, to which appellant had no
title; the section §ho Id!ﬁ&e been described assection No. 83, to which
the appellant h‘}g&i ;" which fact, however, does not appear in the re-
cord. The land gu d and uncultivated tract; had never been, and

+ i8 not now, as testim@ny,®f witness Morris clearly shows, occupied in
any manner by 'ér ipadon whatever. Gilson and wife, by warranty
deed dated Jum': g 1@56, conveyed gaid premises to one Thorne;
Thorne and wifeiconyeyed to John Morris, Nov. 11th, 1856; and Morris
and wife conveyqu&r&&a‘d dated June 2d,.1857, the same premises to
Isaac Hellman, thg*persdn for whose uge this suit is brought. The
considoration of §ideed from King to Gilson was a lot of clothing,
which the parties agreed for the purposes of the trade’to be worth
$800, but which was, as the testimony of Morris shows, really worth
about $150 less; that King and Gilson béth understood the value of the
goods to be less than they were appraisefl at, appears from the testimo-
ny of Morris on page 7 of Abst., and that both considered the value of
the land to be about $4 per acre, but thak as it was in trade it was call-

- od $5 per acre, ant the goods seem to hate been appraised with refer-
ence to the fact that the Jand was worth but $4, and for the purposes of
trado was valued at §5. Thus matters Wwere permitted to stand until
sometime in January, A.D.1861, no one mistrusting but what the titlo
to the promises were perfect, when by some means it was ascortained

“ that Oct. 1st, 1856, over six months ﬁ-omi‘ ‘the date of King's convey-
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ance, the quarter section in controversy was patented by the United
States to James S. Easly of Virginia; January 29th, 1861. thoe said
Easly and wife conveyed the said premises to the appellant, which deed
was introduced in evidence below, and was actually recorded in Story
County, Iowa, before the commencement of this suit, but for some rea-
son the Clerk in copying the deed into the bill of exceptions failed to
notice the certificate of the Recorder on the back thercof. By letter to
Hellman, dated Feb’y 6th, 1861, appellant notified Hellman that he had
the deed from Fasly, and offered him the deed or $300 for a deed bacl
of tho land. Feb'y 8th, 1861, precipe was filed and summons issued to
the March Term of the Court below, and returned March 13th, 1S61;
the March Term of the Court below was dispensed with by act of Leg-
islature in foreo Feb'y 18th, 1861. March 13th, 1S61, an alias precipe
was filed and alias summons issued, returnable to the May Term, 1861,
which summons was returned served April 29 No declaration was
filed at May Term, and the cause was conti laintiff below for
want thereof; on the 9th of Oct., 1861, { ' 1t also ap-
peared in evidenco that by the laws of I e _grantor, at the
time of the execution of a deed of convey&née',"ha{ggf the title he pur-
ports to convey, any subsequent title acqul y him, to the extent of

that which he purports to convey, inures to the~b%1<_aﬁ’ of his grantee.

: g 04 .
Under this state of facts the cause was tl‘l‘ bﬁthb Court January
or ¢

24th, 1862, and a judgment rendered in fa appellee for $1080,
from which judgment the defendart below prosécptadian appeal to this
Court. L 9

The great question to be determined in thisCourt is, whatis therule
< 5 W N A :

of damages in an action on the covenants of sdizen ,and of good right
to convey, when at the 7ime of the exccution o?'t’%d the person ex-
ecuting tho same has not the title, but subsequently acquires the out-
standing title, especially when by the laws of tho State where theland
is situated such subsequent acquired title inures to the benefit of his
grantee? {

This question is now, I beliave, before this Court for adjudication for
the first time, and it is of the ntmost importance that the authoritics
should bo carefully collected and examined. The rule to be established
by this Court is, I think, of the utmost importance. TFrom the exam-
ination I have given the authorities I am satisfied that even at common .
law tlhie rule is thatin an action brought on the covenant of seizen,
when the grantor at the time of tho execution of the deed of convey-
ance has not tho titlo in fee of the promises conveyed, but subsequently
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acquires the title, such subsequent acquired title may be given in evi-
dence in mitigation of damages; and that in such event the damages to
bo recovered on the breach of the covenant of seizen, will be but nom-
inal; and that when by the express statute of the State where the land
is situated, such subsequent acquired titlo is made to inure to the ben-
ofit of tho grantee, there is no exception to the rule that such subse-
quent title may be introduced in evidence in mitigation of damages,
and that the damages will be but nominal.

By the statuto of Towa, (see page 4 of Abst.) it is provided that:

“When n deed purports to convey a greater interest than the grantor was at the
time possessed of, any after acquired interest of euch grantor, to the extent of that
which the deed purports to convey, inures to the benefit of the grantee.”

So that by the laws of the State where the land is sitnated the grant-
or is absolutely barred from ever after the execution of a deed of con-
veyance acquiring any interest in the premises conveyed, that shall
deprive his grantee of the interest purporting by the deed of convey:.
ance to be passed; »anﬁvhen a granteo acco'pts a deed of conveygme(g
for land situated in that State, he talkes it subject to all the legal eﬁ‘édég;_
of such a conveyance, ono of which is, that if his grantor is not ateshio
time seized in feo, but should subsequently become 80, he must noleas vo-
lens accept such subsequently acquired title in lieu of damages for
breach of the covenant of seizen. It is but the legal effect of the deed
of conveyance accepted by him; he is presumed to know what the le-
gal effect of that deed was and cannot now complain, for the reason
that at the time hy accepted the deed he did so subject to his grantor’s
right at] any timo beéfore suit brought to acquire the outstanding title,
if thero was one at the time of the conveyance to him.

Such seems to bé the rule adopted at common law and in States
where there is.-nio, express statutory provision on the subject; but T
have searched in vain through the reports of the various States where
such a statute is in existence, as well asin those States where they have
no statute on the subject, and I have been unable as yet to find a sin-
gle case militating against the position assumed by me. b

Thus in Baxter vs. Bradbury, 20 Maine, page 260, the Court say:

«1f Whitney and Whitten were seized immediately upon the execution of their
deeds, which wero execuced a few days after that upon which the plaintiff declares,
their seizen at once inured and passed to kim in virtue of the covenant of general

warranty in his deed.”

It was urged by counsel for the plaintiff in that case, that the title
by ecstoppel could not inure to his benefit Without his consent, that he
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was not compelled to receivo tho title, but the Court in aAnswdr, say :

“ By taking a general covenant of warranty, he not only assented to, but secured
and made available to himself all the legal consequences resulting {rom that cove-
naot. Having, therefore, under his deed, boford the commencement of the action,
acquired tho seizen which it was the object of both coven
be entitled to but nominal damages.”

And in Somes vs. Skinner, 3 Pick., DPage 52, the Court say :

ants to assure, he covld

“That the general principlo to be deduced from’ all the authoritjes is, that an
instrument which legally creates an estoppel to a party undertaking to conyey real
estate, he having nothing in the estato at the time of the conveyance, but acquir-
ing a titlo afterwards by descent or purchase, does in fact pass an interest and o
title from tho moment such estate comes to the grantor.”

And if such interest or titlo ig passed, it needs no argumont to show
that the object of the covenants of seizen, &e., have beon fulfilled, tho
granteo has received the full benefit of the same, and although there

may be a technical breach thereof, the dnmngtust; be merely nom-

;*Also in McCarty vs. Leggitt, 3 Hill, (NS ), 134 : <98

'j_l ".'l‘h_o defendant having acquired title since the conveyanca, it was ruled at the
trial that this subsequently acquired title was a & to-the plaintiff’s recovery on
his Icovenunlz of seizen, and a verdict was therefore ordered for the defendant ; but
it was held in the Supreme Court that although the fitcts were properly admissablo
in evidence io mitigation of damages, still that the purchaser had a right to nomi,
nal damages as there had been a technical breach of thip covenant.”

But in Missouri this ralo’has been extended still farther, and it has
been held that although the vendor at the time of trifl has not the out-
standing titlo, and that judgment accordingly is given against him on
tho covenant of seizen, still that he may even after judgment obtained
at any time before the satisfaction thereof, acquire the outstanding ti-
title and compel his vendor to accept the same in lieu of his Jjudgment
on the covenant of seizen.

In Reeso vs. Smith,12 Missouri, page 344, tho purchaser who had re-
ceived a conveyance with covenants for seizen, of good right to con-
vey, against incumbrances, and of warranty, recovered after the death
of his vendor, a verdict for damages against his widow, who, was his
devisce. The lattor bought in the outstanding title, whose existence
had caused the breach of the covenant for seizen, and tendered it to
the purchaser, who refused to accept it bécauso his. damages would be,
owing to the depreciation of the property, greater than the value of the
land. A bill hayving been filed to enjoin the judgment and compel the
purchaser to accept the after acquired title, the Court below decrecd
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accordingly, and this was affirmed on appeal to tho Supreme Court.

In the case last cited, the Court say :

“Itis a mistake to suppose that tho suit at law is to be considered n rescixion
or disafirmance of the contract by Reese, when a vendor has not received a deed,
but sues upon the contract by which he is entitled to one, such suit is a disaffirm-
ance of the contract. But the suit at law in this cnse was upon one of several
covenauts in‘a conveyance, and nothing gould prevent the covenantee from sueing
the next day upon any other covenant in the deed.. Ho is entitled to all the cove—
nants, and although he might not be permitted to recover more than nominal dam—
ages after having recovered the whole of the purchaso money on one, still this
caunot interfere with bis legal rights to the benefit of all the covenants. Ilad the
title been acquived by Smith in his lifetime, thereis no doubt but that the title would
have passed from Smith io his vendee Reese, and if this had taken place before the
trial of the action on the covenant, it would have restricted his recovery lo nominal
damages.” )

The same doctrine has also been held in Cotton vs. Ward, 3 Monroo,
(Ky.) 3812, In Corneil vs. Jackson, 3 Cushing’s Reports, 506, tho
plaintiff’ brought suit on-the covenant of séizen for u breach of tho
covenant for a portion of the land conveyed by the defendant to thes
plaintiff in that case; after the rule of damages had been laid down
by the Court, the cause was referred to an assessor to report the amount,
and it seems that after the suit bad been brought and litigated for somo
time, the defendant acquired title to a part of the premises for which
Lis covenant of scizen had failed, and the assessor made his report, (see
page 510,)—

* Assessing damuges at $189,92 in case the Court should be of opinion that so
much of the land recovered of Tuckerman (the person owning that portion of the
premises in controversy) by the defendant, as wus embraced by the covenants of
warranty in the defendant’s deed, and inured by way of estoppel o the plaintiff,
should be excluded from ‘the assessment of damages ; but if that portion of: lund
was to be included, then at $227,66.” :

The question presented by the report was argued and decided by

_ the Courtin that case, and the Court in deciding the question say:

“If by any means the party is restored to his land before tie assessment of' dama-
ges, though it cannot purge the breach of covenandt, it will reduce the damages pro
tanto.’

The Court in the case just cited fully and fairly decide that although

" the true rule of damages for a breach of the covenant of seizen is the
. consideration money and interest, still if at any time before the assess-
ment of damages, the damages may bo reduced by tho acquirement by
the vendor of the outstanding title, which inures by way of estoppel to
his vendee, and if he acquires title to a part thercof, the damages will
bo reduced pro tanto, and it will farther bo observed that in this last
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case the vendee had never been in possession of that portion of thesland for
which there was a breach of the covenant of seizen, and was not in posses-
gion thereof at the time the judgment was rendered.

This mode of assessing the damages is manifestly fair and just.
What is the real object of the covenant of scizen? What was the in-
tention of the parties at the time they made it? Evidently to securo
the premises to which the covenant relates to the vendee; and so those
premises are secured what matters it to the vendee when it is done, so
that it is done before he sustains any actual damage trom the want of
it? In the case at bar the appellee has got all that her intestate ever
bargained for, has received all that King ever agreed to give, and that
is a feo simplo estate to the premises described in the decd.

/

In the case of Morrison vs. Underwood, 20 N, IL. Rep. 370, the plain-
tiff brought suit upon a covenant of scizen for certain land in the town
of Piermont, for which there was an outstanding title in the town.—
Sometime after the commencement of the suit, but before {he trial, the
*defendant procured a conveyance to him of the interest of the town in
the land; in deciding the case, at bottom of page 371, the Court say:

“But though in these cases the cnuse of agtion accrues upon the execation of
the doed, the damages are assessed with reference to the state of fucts existing at
tho ¢ime when the assessment is made; and any facts occurring pending the ac-
tion, even down to the actual assessment of the damages, tending lo increase or dimin-
ish the damages, may be given in evidence and considered by the jury.”’

And again at bottom of page 374, in same case#

«Tt is well settled that when a grantor of Jand by a warranty deed obtains n
conveyance of any title or interest in the land to himself from a stranger, such >
jntercet will vest by estoppel nt once in his grantee. If this precludes any dam-
aze from the cuuse covenanted ngainst, it will limit the covennntee to nominal
damages. The deed then of the town bad the effect to transfer the roversion they
had to the pluintiff, by estoppel ; and the plaintiff’s damnges were therefore of o
pominal amount only, and for them he must have judgment with cost.”

I might here remark that the quotatiorf from this case made by ap-
pellee’s counsel is garbled, and does not express the idea intended to be
conveyed by the Court; it is merely thrown out by the Court as an
intimation, and the intimation is at variance with all other cases, for
all Courts hold that if any thing passes by the deed, the valuc of that
which does pass may be given in evidence in mitigation of damages,
and will reduco the damages pro tanto. Ihope this Court will read
tho context in connection with the quotation.
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1t is also held in Kelly vs. Low, 18 Maine, 244, in Leffingwell vs.
Elliott, 10 Pick., 204, and also in numerous other cases referred to in
my brief that tho damages ave assessed with reference to the state of
facts existing at the time of theirial, in all actions on the breach of cov-
onants in a deed as well of seizen, of good right to convey, against in-
cumbrances, as of all other covenants, and taking this view of the case,
it makes no difference whether the defendant had acquired the out-
standing title beforo or after the commencement of this suit, so he had
it at the time of the trial. Dut I insist that in the case at bar the ven—
dor did have the outstanding title Defore the commencement of the
suit, and Hellman had notice of it, and bad his option to take the
amount offered and deed back or keep the land.

Tho general rule undoubtedly is that on a breach of the covenant of
seizen the measure of damages is the consideration money and interest;
but this is only the general rule, and is subject to at least two exceptions,
the most prominent of which is that if the grantor subsequent to the
conveyance acquires the outstanding title, which inures by way of es-.
toppel to the grantee, the rule is so changed that the damages to be
recovered are merely nominal: and in supportof this exception, T have
but to refer the Court to the numerous cases already cited by me, and
from which to a great extent I have quoted.

Tho exception is a just one, having its foundation in reason; one, it
scems to me, that cannot bo successfully denied. Itis urged as an ob-
jection to the exception, that if the estate greatly depreciated in valuo
the grantor would be sure to buy in tho outstanding title, and thus,
without the consent of the grantee, fasten such title upon him and de—
prive him of his right of action undor the covenantof seizen. To this
I reply, that it was a part of the contract when the vendeo accepted
such conveyance, that he should do so with all of the rights, as well as
the disabilitics attached fo the same. One of those rights, and
one of the qualities of such a conveyance, under the laws of Iowa, at
all events, is that if the vendor at the time of the conveyance has not
the title, but should subsequently acquire it, either by purchase or in—
heritance or otherwise, no matter how much the land should increaso
in value, still it inures to his benefit, and it is utterly out of the power
of tho vendor or his heirs or assigns to refund the original purchase
money and take the premises by virtue of such subsequent acquired
title; and so also he is bound to take such subsequent acquired title in
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licu of the damages sustained by him for a breach of the covenants of
seizon, &¢. Io knew, or should have known, and the law presumes
he did know what the legal effect of his conveyance was; and as the
law expressly provides that such subsequent acquired title skall inure
to his benefit, it is fair to presume that he purchased in view. of that
provision of the law, well knowing that if his vendor had not at that
time the titlo, that he was sure of obtaining it, if’ his vendor ever after
acquired it.

How does tho matter stand if the judgment below is affirmed? Tho
title now stands, by the laws of lowa, affirmed in fee in the person for
whose use this suit is brought; no power on ecarth can wrest it from
him; he obtains both th'e damages and the land; he has a perfect legal
record title under the laws of Iowa; the appellant is utterly remediless
in the premises; by the laws of that State he both loses his land and
the money ho pays on the judgment. It istrue the judgment provides
that no exccution shall issue until Hellman dceds back, but in the
meantimo Hellman’s interest may have been disposed of to other par-
ties; may have been sold on cxccution against him; but the provision
itself is one that the Court hacd no power to male; its judgment is in-
formal and void for that reason; the judgment must be absolute and
unqualified; a Court of Law can enter no such judgment as was ren-
dered below; it might have been done perhaps in a Court of Chancery,
but in Law never.

‘ But it is urged again by the appellee that Gilson never went into
possession of the premises in controversy; that he was not bound to go
into possession, &ec., and thereby make himself a trespasser; but the
facts are as clearly shown by the testimony that the tract is a wild and
uncultivated one; no one is now or ever has been in possession, and as
far as the appearances are concerned, never will be; but all the acts of
ownership or control were exercised by Gilson that were exercised by
any onc. Ho took all the possession of the land he well could under
the circumstances; exercised as much control over the same as the ap-
pellant ever did.

This cause will, or ouzht to be considered and determined the samo
as if the representatives of Gilson had sued for their own use, the per-
son for whose use the suit is brought, ought not certainly to have
grealer rights than the person in whose name it is brought would have
had. If other partios had been in possession of tho promises, or had
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ocver oxercised control over it, there might perhaps be some force in
the objection urged, that they were not bound to make themselves
trospassers ; but the plaintiff’s intestate exercised as much control over
tho premisoes as any one did ; if he was not in the actual, manual pos-
session, he assumed to bo in possession to the extent necessary to con-
vey it, and did in fact convey it. The appellee says that Gilson or his
vendees could not have gone into actual possession of the land and
have cultivated it without the expenditure of a large amount of money,
twice the amount of the interest recovered. The facts clearly deduce-
ablo from the testimony and the argument of appellee is that Gilson
nor any of his grantees never intended to go into possession of and
cultivate the land. It was taken on a trade as a mero speculation;’
King got $800 for the land, a large price, but he took it in a second
hand stock of Jews' ready-made clothing, at retail prices ; no one ever
considered the land worth more than $4 per acre. It is true Morris
subsequently sold it for $1600, but he took his pay in Mendota lots at
Hellman's own price! Thatis, both parties wanted a big considera-
tion put into the deeds they received, so that they might the better
trade their land—a mere trading speculation, sight unseen, similar to a
trade of jack-knives among boys—one out of many, however, incident

1o the speculating times of 1856 ana '57.

A stranger to thoe transaction naturally wondorswhy Hellman passes
Morris who conveyed to him for nominal consideration of $1600, and
comes baclk on King whose deed only calls for $800. But a person can
readily see his object for so doing. He had accidently discovered that
King’s title failed, and he thought he saw a chance there of realizing
from his speculation, and he intended to do just what King intimates
in his letter of the 6th of February, 1861, he desired to do, and what
he will succeed in doing if the judgment below is affirmed, and that is,
extort an unreasonable sum from the appellant. .

WNeither justice or reason c&n uphold that judgment; it s unjust and in-
iquitous, and if a strict rule of law should in the opinion of your Hon-
ors compel you to affirm the judgment below, we can do no more than
bow in humble submission to that judgment, but we must still con-
tinue our opinion the same.

The point is evidently sought to bo made by the appellee that thig
titlo was not acquired until after suit was commenced. To this I vo.
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ply that the title was acquired before, and the facts proven show it,
and show that Hellman had notice of it, and not only Hellman but his
attorney also, and after his attorney had such notice he sought to play
sharp by going off instantly and commencing the suit, before, as ho
supposed, the deed had been delivered. I insist that even if thero was
not a technical delivery of the deed, that the appellee could not cut off
appellant’s right to acquire the title, in the manner sought, could not
deprive the appellant of his defence, (even if it was necessary to that
defence that the title should have actually passed to appellant by de-
livery of deed before commencement of suit), by sucing out a sum-
mons and having the same returned without service. The first sum-
mons was sued out but ten or twenty minutes after King left Eldridge’s
office; King was within reach of service, but it wasyoturned March
13th, over a month after its issue, not found, and a new summons issued
which was not served until the 29th of the following April. There
can be and is no pretence but that the deed from Easly to King was
delivered long before the issuing of the second summons, and I insist
that even if the law is that the issuing of & summons is the commence-
ment of a suit, still that the suit ought not to be considered as com-
menced, to the prejudice of any right that the defendant may have,
until the summons is issued on which service is had ; otherwise a plain-
tiff might commence a suit and continue it from term to term, for
years, and the defendant be ignorant of its commencement until the
plaintiff saw fit to obtain service. But I have no doubt but that tho
rule of law contended for by the appellee on the last page of his argu-
ment is correct, and that is, * that the defendant in a suit cannot be prej-
udiced until he is served with process,” and there can be no question
raised but that this deed from Easly was actually delivered to appelleo
long before servico of process had. This is the rule in all Courts, I
believe, and although our statute provides that the commencement of
a suit shall be by summons, I apprehend the intention was merely to
describe the manrer of beginning suits, but did not intend to say that
the defendant's rights should be prejudiced until service was actually
had on him ; and in support of that proposition I need no more than
the argument of the appellee above referred to.

But there is in reality nothing in the position assumed by the coun-
sel for appelleé that the appellant did not acquire the title until after
the commencement of this suit, in any fair view that can bo taken of
the facts in tho case. The deed to appellant was made out and execu-
ted on the 29th of January, 1861, and delivered to Easly’s agent for

Y.

A
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King. Hellman was notified of that fact February 6th, 1861, and Feb-
ruary 8th King sought Appellee’s counsel for a.settlement, and dis-
closed the fact that he bad the deed, or that it was waiting for him.—
King Dbeing unable to obtain a settlement, went to get the deed, and
Hellman’s counsel went to commence the suit. Which was the most
expeditious it is hard to say, but I apprehend that when the deed was de-
livered, the time of delivery related back to and dated from the time of its
execution ; such a construction would be manifestly fair and just, par-
ticularly where Hellman had notice asin this case that the deed was
ready and waiting for King, that King bad procured the deed to be
made to him, and directed that Hellman's counsel should examine the
same to sec that it was all right. But I do not think this question a
material one, a8 I have no doubt the damages should be assessed with
relation to the state of facts existing at the time of the trial, and that
in any event, as the appelleo’s counsel well remarks, “the appel-
lant's rights cannot be prejudiced until he 1s served with process.” Thero
can be no question but he has tho right to acquire the title any timo
before service had on him, and it is preposterous to say that his rights
shall be prejudiced Jefore the summons was issued on which such sor-
vice was had.

Again, the appellee claims that nover having been in the actual pos-
session of the premises, there has been no affirmance of the contract on
the part of her intestate; that tho doctrine of estoppel applies only to
cases where the vendee goes into possession. To this I reply, that tho
statuto of Iowa, introduced in evidence below, makes no exception, no
distinction between vacant and unoccupied and occupied land, but ap-
plies tho doctrine of estoppel to all alike; and there is good rea-
son why such should be the case; the Legislature of that State wero
legislating with reference to land that was to a great extent wild and
unimproved, and mistakes in conveying were likely to occur, as in the
caso at bar, and with reference to that state of facts they mado the

_ enactment roferred to. And I might also add, that the fact that Gilson

assumed to be the owner, by taking such possession of the land as the
nature of the case would allow, and conveyed it to Thorne, &c.; and in
this country whero the strict rule of common law in reference to livery
and scizen is not applicable, I insist that such exercise of acts of own-
ership was a fictitious possession, (sce Pidgo vs. Tyler, 4 Mass. Rop.,
540,) and such an afiirmance of the contract as estops the appellee from
recovering more than nominal damages, if the appellant acquires the
outstanding title, and that tho acquiring of such subsequent title is
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just as effectual by way of defence to tho appellant, as if there had
been an actual livery and seizen. The appellee has suffered no actual
damage, at least none was shown, as her intestate by her own showing
conveyed the estate for a good round sum, as shown by the deed from
Gilson to Thorne, and the appellee ought not certainly to complain,as,
for all that appears, her intestate received as much or more than he
gave for tho premises; no action has been brought on her intestate’s
covenants and the title is now perfect, and if she is permitted to recov-
er it will be the same as a free gift from the appellant, given, however,
I may remark, very reluctantly.

It is unnecessary, it seoms to me, to notice the 4th pdint attempted
to be made by appellee. It virtually admits that as between Gilson or
his representatives and King the perfection of the title might be ad-
missible, but claims that it would be a fraud upon Hellman'’s rights, as
one of the deeds in the line of his title is a quit-claim, and the title
therefore could not, as she claims, inure by way of estoppel, to Hell-
man. 1t seems to me the question is too absurd for argument. Is
Hellman entitled to greater rights than Gilson would have been? or
than Thorne, Gilson's grantee, would be, if the title was now in them ?
The answer to that question alone will settle the proposition at once
and forever, and that answer must be emphatically No. As between lifell-
man and his grantor, if Hellman had receivod such a deed, the point
might bo well made; but by a naked quit-claim alone, Hellman would
undoubtedly take all the title that any of his grantors had at the ¢ime
of their conveyances to him, and all that would inure to them by vir-
tue of econveyances already made, and none of the cases cited by ap-

pellee's counsel decide to the contrary, but rather seem to uphold such
a doctrine. '

1 shall next proceed to consider what should have been the judgment
below, even if the appollant had not perfected his. title? It seems
from tho testimony of Morris that Gilson considered that the land was
worth about §4 per acre, and that he was paying about that sum for
the land, and although he agreed to give $5 per acre for it, he gave it

1 goods at a prico to suit the Price of the land, and that was also the
ho thought the goods wero actually worth less
em and to give for them, but ho was paying
occupied, unyielding, and
cumstances, is it fair to consider

understanding of King;

than he agreed to call th
ff)r tho goods in Iowa land, vacant and un
likely to remain 80, Under such cir
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that he received more than 84 per-acre, or some $640 for the entire
tract? It scems to moe that the lust named sum should be .considered
the frue consideration, and if the title wholly failed and still remained
unperfected, all that appellee could be entitled to recover; for the au-
thorities are full and clear, and on that point there can be, and is no
dispute, that if the consideration is less than that Lamed in the deed,
it may be shown in mitigation of damages.

Lastly, Lwill consider briefly the question of interest; not because
I think this and the last point mado, particularly effects this case, pro
or con, as the subsequent acquired title must be received in mitigation
of damages, an®reduco those damages to merely nominal; but for the
reason that these points have been to a cortain extent commented on
by the counsel for appellce. What is the object of the law in giving
interest on the consideration money? It is to compensate the grantee
for tho mesne projits for which he may be liable, and when no lia-
bility for mesne projits exists, no interest is given; and it might here be
mentioned that no liability can exist, as the outstanding title is extin-
guished, and is now secured by way of estoppel in Hellman, assigneo
of Gilson, and it can male no differenco whether the land is occupied
or not, for when a man purchases wild lands the law presumes, how-
ever violeut the presumptien, that the rise in the value of the lands
will be equivalent to interest on the purchase money. To this point
are the following authorities, viz:

Spring vs. Chase, 22d Maine, 5006.

Caulkins vs. Ilarris, 9 Johus., 324,

Rawle on Covenants for Title, page 93, and cascs thero cited.
And the other cases cited in second point for appellant, from which au-
thorities the law seems to be woll settled in New York and Maine and
other Eastern States,

With these remarks 1 submit the case for the consideration of your
I[onors, merely recapitulating in an adverse order that I do not think
in the first Place, that under tho circumstances of the case; interest
should have been allowed on the purchase money.

Secondly: That the consideration money was not in reality over
$640, and for that reason the damages should not, in any event, have

I“XCBGded that sum, even if tho title had not been perfected by appel.
ant,
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Thirdly: That the exercise of acts of ownership by cenveying, &e.,
on the part of Gilson, was under the circumstances of the case such a
fictitious possession, or affirmance of the contract, as precludes him
and his representatives from recovering more than nominal damages
even if the titlo was not perfected at the time, if it subsequently be-
comes So.

Fourthly: That there was a perfection of the title before the com-
mencement of the suit, if such perfection before the commencement
of suit is necessary ; and that as the appellee’s counsel well remarks,
the appellant © cannot be prejudiced in his rights until service of process
on him; " and that all that was necessary was that thg title should be
perfected at the timoe of the assessment of the damages, as the damages
are assessed with reference to the state of facts existing at tho time of
the assessment ; and,

Fifthly: That the subsequent acquired title-in this case, was an
8ffectual bar to the recovery by appellee, of any thing more than nom-
inal damages ; and that, under all the circumstances and facts attending
this case, the plaintiff below was entitled to nominal damages, and. nominal
damages alone, with costs of suit. And in each and every one of these
positions, I believe I am, by the authorities cited, fully and fairly
sustained.

E. F. BULL, for Appellant.
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The history and facts of this cause can be briefly stated as follows:
On the 22d day of March, A, D. 1856, the appellant by deed of gener-
al warranty conveyed to George W. Gilson, the appellce’s intestate, the
N.W. % Sect. 32 in Town 85, N. R. 21 W. of 5th P. M., situated in tho
County of Story and State of Iowa; by mistake the deed conveyed;or
purported to convey the N. W. f of Sect. 32, to which appellant had no
title; the section should have been described assection No. 83, to which
the appellant had title; which fact, however, does not appear in the re-
cord. The land was a wild and uncultivated tract; had never been, and
is not now, as testimony of witness Morris clearly shows, occupied in
any manner by any person whatever. Gilson and wife, by warranty
deed dated Jume 9th, 1856, conveyed said premises to one Thorne;
Thorne and wife conveyed to John Morris, Nov. 11th, 1856; and Morris
and wife conveyed by deed dated June 2d, 1857, the same premises to
Isaac Hellman, the person for whose use this suit is brought. ~The
consideration of the deed from King to Gilson was a lot of clothing,

which the pzutlcs agreed for the purposes of the trade to be Wmth'

$800, but which was, as the testimony of Morris shows, really worth
about $150 less; that*King and Gilson both understood the value of the
goods to be less than they were appraised at, appears from the testimo-
ny of Morris on page 7 of Abst., and that both considered the value of
the land to be about $4 per acre, but that as it was in trade it was call-
ed $5 por acre, and the goods seem to have been appraised with refer-
- enco to the fact that the land was worth but $4, and for the purposes of
trade was valued at $5. Thus matters were permitted to stand until
sometime in January, A.D. 1861, no one mistrusting but what the titlo
to the premises were perfect, wheu by some theans it was ascortained
that Oct. 1st, 1856, over six months from the date of King's convey-
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ance, the quarter section in controversy was patented by the United
States to James £. Basly of Virginia; January 29th, 1861, the said
Tasly and wife conveyed the said premises to the appellant, which deed
was introduced in evidence below, and was actually recorded in Story
County, Iowa, before the commencement of this suit, but for some rea-
son the Clerk in copying the deed into the bill of exceptions failed to
notico the certificate of the Recorder on the back theréof. By letter to
Hellman, dated Feb'y 6th, 1861, appellant notified Hellman that he had
the deed from Easly, and offered him the deed or $300 for a deed baclk
of the land. Feb'y 8th, 1861, precipo was filed and summons issued to
the March Term of the Court below, and returned March 13th, 1861;
the March Term of the Court below was dispensed with by act of Leg-
islature in force Fob'y 18th, 1861. March 13th, 1861, an alias precipe
was filed and alias summons issued, returnable to the May Term, 1861,
which summons was returned served April 29th. No declaration was
filed at May Term, and the cause was continued by plaintiff below for
want thereof; on the 9th of Oct., 1861, a narr. was filed. 1t also ap-
peared in evidence that by the laws of Iowa, where a grantor, at the
time of the execution of a deed of conveyance, has not the title he pur-
ports to convey, any subsequent title acquired by him, to the extent of
" that'which he purports to convey, inures to the benefit of his granteo.

Under this state of facts the cause was tried by the Court January
24th, 1862, and a judgment rendered in favor of appellee for $1080,

from which judgment the defendart below prosecuted an appeal to this
Court.

The great question to be determined in this Court is, whatis therule
of damages in an action on the covenants of seizen and of good right
to convey, when at the 7ime of the execution of the deed the person ex-
ecuting the same has not the title, but subsequently acquires the out-
standing title, especially when by the laws of the State where theland

is pituated such subsequent acquired title inures to the benefitof his
grantee?

This question is now, I believe, before this Court for adjudication for
the first timo, and it is of the utmost importance that the authorities
should bo carefully collected and examined. The rule to be established
by this Court is, I think, of the utmost importance. From the exam.
ination I have given tho authoritics I am satisfied that even at common
law the rule is that in an action brought on the covenant of seizen,
when the grantor at the #ime of the exccution of the deed of convey-
ance has not the title in feo of the premises conveyed, but subsequently
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acquires the title, such subsequent acquired title.may be given in evi-
dence in mitigation of damages; and that in such eventthe damages to
be recovered on the breach of the covenant of seizen, will be but nom-
inal: and that when by the express statute of the State where the land
is situated, such subsequent acquired title is made to inure to the ben-
cfit of tho grantee, there is no exception to the rule that such.subse-
quent title may be introduced in evidence in mitigation of damages,
and that the damages will be but nominal.

By the statute of Iowa, (seo page 4 of *Abst.,) it is provided that:

““When a deed purports to convey a greater interest than the grantor was at the
time possessed of, any after acquired interest of such grantor, to the extent of that
which the deed purports to convey, inures to the benefit of the grantee.”

So that by the laws of the State where the land is situated the grant-
or is absolutely barred from ever after the exccution of a deed of con-
veyance acquiring any interest in tho premises conveyed, that shall
deprive his grantee of the interest purporting by the deed of convey-
ance'to be passed; and when a grantee accepts a deed of conveyance
for land situated in that State, he takes it subject to all the legal effects
of such a conveyance, one of which is, that if his grantor is not at tho
time seized in fee, but should subsequently become so, he must nolens vo-
lens accept such subsequently acquired title in lien of damages for
breach of the covenant of seizen. It is but the legal effect of the deed
of conveyance accepted by him; he is presumed to know what the le-
gal effect of that deed was and cannot now complain, for the reason
that at the time he accepted the deed he did so subject to his grantor’s
right at] any time before suit brought to acquire the outstanding title,
if thero was one at the time of the conveyance to him.

Such seems to be the rule adopted at common law and in States

.whexo there is no express statutory provision on the subject; but I

have searched in vain through the reports of the various States where
such a statuto is in existence, as well as in those States wheré they have
no statute on the subject, and I have been unable as yet to find a sin-
gle case militating against the position assumed by me.

Thus in Baxter vs. Bradbury, 20 Maine, page 260, the Court say :

1f Whitney and Whitten were seized immediately upon the execution of their
deeds, which were executed a few days after that upon which the plaintiff declares,

their seizen at once inured and passed to kim in virtuo of the covenant of general
warranty in his deed.”

It was urged by counsel for the plaintiff in that case, that tho title
by estoppel could not inure to his benefit without his consent, that ho
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was not compelled to receive the title, but the Court in answor, s

“By taking o general covenant of warranty, he uot only assented to, but secured
and made available to himself all tho legal consequences resulting from that cove-
nant. Having, therefore, under his deed, before the commencement of the action,
acquired tho seizen which it was the object of both‘covenants to assure, he corld
be entitled to but ncminal damages.”

And in Somes vs. Skinner, 3 Piclk., page 52, the Court say :

ay -

‘“That the genoral principle to be deduced from all the authorities js, that an

" instrument which legally creates an estoppel to a party undertaking to convey real

estate, he having nothing in the estato at the time of tho conveyance, but acquir-

, inga titlo afterwards by descent or purchase, does in fact pass an interest snd a
title from the moment such estate comes to the grantor.”

And if such interest or title is passed, it needs no argument to show
that the object of the covenants of seizen, &e., have been fulfilled, the
grantee has received the full benefit of the same, and although there

* may bp a technical breach thereof, the damages must be merely npm-
inal.

Also in McCarty vs. Leggitt, 3 Hill, (N. Y.),134:

“The defendant having acquired title since the conveyance, it was ruled av tho
trial that this subsequently acquired title was a bar to the plintiff’s recovery on
his covenant of seizen, and a verdict was therefore ordered for the defendant ; but

- it was held in the Supreme Court that although the facts were properly admissable
in evidence in mitigation of damages, still that the purchaser had a right to nomi.
nal damages as there had been a technical breach of the covenant.”

But in Missouri this rule has been extended still farther, and it has
been held that although the vendor at the time of trial has not the out-
standing title, and that judgment accordingly is given against him on
the covenant of seizen, still that he may even after judgment obtained
at any time before the satisfaction thereof, acquire the outstanding ti- :
title and compel his vendor to accept the same in lieu of his judgment
on the covenant of seizen.

In Reese vs. Smith, 12 Missouri, page 344, tho purchaser who had ro-
ceived a conveyance with covenants for seizen, of good right to con-
vey, against incumbrances, and of warranty, recovered after the death
of his vendor, a verdict for damages against his widow, who was his
devisee. The latter bought in the outstanding title, whose existence
had caused the breach of the covenant for seizen, and tendered it to
the purchaser, who refused to accept it because his damages would be,
owing to the depreciation of tho property, greater than the value of the
land. A bill having been filed to enjoin the judgment and compel the
purchaser to accept the after acquired title, tho Court below decreed
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accordingly, anud this was affirmed on appeal to the Supreme Court.

In the case last cited, the Court say :

“Itis a mistake to suppose that the suit at law is to be cunsidered a rescision
or disaffirmance of the contract by Reese, whon a vendor has not received a deed
but sues upon tho contract By which he is entitled to one, such suit is a disafirm-
ance of the contract. But the suit at law in this case was upon ono of several
covenants in a conveyance, and nothing could prevent the covenantee from sueing
the next dny upon any other covenant in the-deed. Ie is entitled to all the cove- ~
nants, nnd ulthough he might not be permitted to recover more than nominal dam- N
ages after baving recovered the whole of the purchase money on one, still this
cannot interfere with his legal rights to tho benefit of all the covenants. Ilad the
title been acquired by Smith in his lifetime, theres no doubt but that the title would
have passed from Smith to lis vendee Recse, and if this had taken place before the =
irial of the action on the covenant, it would have restricied his recovcry to nominal =,
damages.”

The samo doctrine has also been held in Cotton vs. Ward, 3 Monroo,
(Xy.) 812. In Corncil vs. Jackson, 3 Cushing’s Reports, 506, the -
plaintiff brought suit on the covenant of scizen for a breach of. tho
covenant for a portion of the land conveyed by the defendant to tho
plaintiff in that case; after the rule of damages had been laid down
by the Court, the cause was referred to an assessor to report the amount,
and it scems that after the suit had been brought and litigated for some -
time, the defendant acquired title to a part of the premises for which - _’
his covenant of seizen had failed, and the assessor made his report, (see -
page 510,)—

¢ Assesmug damages at $189,92 in caso the Court should be of opinion that so
much of the land recovered of Tuckerman (the person owning that portion of the
premises in controversy) by the defendant, s wus embraced by the covenants of
warranty in the defendant’s deed, and inured by way of estoppel {0 the plaintiff,
should be excluded from the assessment of damnges ; but if that portion of land
was to be included, then at $227,66.”

The question presented by the report was argued and decided by
the Court in that case, and the Court in deciding the question say :

“If by any means the party is restored o his land before the assessment of dama—
ges, though it cannot purge the breach owaenaul ) wlll reduce the damages pro
tanto.” AX_u 448 ¢ GA -

The Court in the case Jusf cited fully and fairly decide that nlthou"h
the true rule of damages for a breach of the covenant of seizen isthe
consideration money and interest, still if at any time before the assess-
ment of damages, the damages may be reduced by the acquirement by
the vendor of the outstanding title, whichinures by way of estoppel to
his vendee, and if he acquires title to a part thereof, the damages will
be reduced pro tanto, and it will farther bo observed that in this last

~
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case the vendee had never been in possession of that portion of the land for
which there was a breach of the covenant of seizen, and was not in posses-

= sion thereof at the time the judgment was rendered.

This mode of assessing the damages is manifestly fair and just.
What is the real object of the covenant of scizén? What was tho in-
tention of the parties at the time they mado it ? Evidently to sccuro
the premises to which the covenant relates to the vendee; and so thoso
premises are secured what matters it to the vendee when it is done, so
that it is done before he sustains any actual damage from the want of
it? In the case at bar the appellee has got all that her intestato ever
bargained for, has received all that King ever agreed to give, and that
is a fee simplo estate to the premises described in the decd.

In the case of Morrison vs. Underwood, 20 N. I. Rep. 370, the plain-
tiff brought suit upon a covenant of seizen for certain land in the town -
of Piermont, for which there was an outstanding title in the town.—
Sometime after the commencement of the suit, but before the trial, the-
defendant procured a conveyance to him of the interest of the town in
the land; in deciding the case, at bottom of page 371, the Court say:

“But though in these cases the cnuso of action accrues upon the execution of
the deed, the damages are assessed with reference to the state of facts existing at
the Zime when tho assessment is made; and any facts occurring pending the ac-
tion, even down to the aclual assessment of the damages, tending to increase or dimin-
ish the damages, may be given in evidence and considered by the jury.”’

" And again at bottom of page 374, in same case:

“It is well settled that when a grantor ®f land by n warranty deed obtains a
conveyance of any title orinterest in the land to himself from a stranger, such
interest will vest by estoppel at once in his grantee. If this precludes any dam—
age from the canse covenanted against, it will limit the covenantee to nominal
dumages, The deed then of the town bad the effect to transfer tbe reversion they
had to the plaintiff, by estoppel,\nud the plaintiff’s damages were therefore of a
nominal amount only, and for them he must have judgment with cost.””

I might here remark that the quotation from this case made by ap-
pellee’s counsel is garbled, and does not express the idea intended to be
conveyed by the Court; it is merely thrown out by the Court as an
intimation, and the intimation is at variance with all other cases, for
all Courts hold that if any thing passes by the deed, the valuc of that
which does pass may be given in ovidence in mitigation of damages,
and will reduce the damages pro tanto. I hope this Court will read
the context in connection with the quotation.
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1t is also held in Kolly vs. Low, 18 Maino, 244, in Leffingwell vs.
Elliott, 10 Pick., 204, and also in numerous other cases referred to in
my brief that the damages are assessed with reference to the state of
facts existing at the time of the trial, in all actions on the breach of cov--
enants in a deed as well of seizen, of good right to convey, against in-
cumbrances, us of all other covenants, and taking this view of the case,
it males no difference whether the defendant had acquired the out-
standing title before or after the commencement of this suit, so he had
it at the time of the trial. But I insist that in the case at bar the ven—
dor did have the outstanding title before the commencement of the
suit, and Hellman had notice of it, and bad his option to take the
amount offered and deed back or keep the land.

.
4
.

The general rule undoubtedly is that on a breach of the covenant of
seizen the measure of damages isthe consideration monoy and interest;
but this is only the general rule, and is subject to at least two exceptions,
the most prominent of which is that if the grantor subsequent to the
conveyance acquires the outstanding title, which inures by way of es-
toppel to the grantee, the rule is so changed that the damages to be
recovered are merely nominal; and in supportof this exceptidd, I have
but to refer the Court to the numerous cases already cited by me, and
from which to a great extent I have quoted.

The exception is a just one, having its foundation in reason; one, it
scems 1o me, that cannot be successfully denied. 1t isurged as an ob-
Jjection to the exception, that if the estate greatly depreciated in value
the grantor would be sure to buy in the outstanding title, and thus,
without the consent of the grantee, fasten such title upon him and de—
prive him of his right of action under the covenant of seizen. To this
I reply, that it was a part of the contract when the vendeo accepted
such conveyance, that he should do so with all of the rights, as well as
the disabilities attached to the same. One of those rights, and
one of the qualitics of such a conveyance, under the laws of Iowa, at
all events, is that if the vendor at the time of the conveyance has not
the title, but should subsequently acquire it, either by purchase or in—
heritance or otherwise, no matter how much the land should increase
in value, still it inures to his benefit, and it is utterly out of tho power
of tho vendor or his heirs or assigns to refund the original purchasc
money and tako tho premises by virtue of such subsequent acquired
title; and so also ho is bound to take such subsequent acquired title in
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licu of the damages sustained by him for a breach of the covenants of
seizen, &e.  Ho knew, or should haye known, and the law presumes
he did kknow what the legal effect of his conveyance was; and as the
law expressly provides that such subsequent acquired title shafl inure
to his benefit, it is fair to presume that he purchased in view of that
provision of the law, well knowing that if his vendor had not at that
timo the titlo, that ho was sure of obtaining it, if his vendor ever after
acquired it.

How does the matter stand if tho judgment below is affirmed? The
title now stands, by the laws of lowa, affirmed in fee in the person for
whose use this suit is brought; no power on carth can wrest it from
him; he obtains both the damages and the land; he has a perfect legal
record title under the laws of lowa; the appellant is utterly remediless
in the premises; by the laws of that Stato he both loses his land and
the money he pays on the.judgment. It istrue the judgment provides
that no exccution shall issue until Hellman deeds back, but in the
meantime Hellman’s interest may have been disposed of to other par-
ties; may have been sold on oxccution against him; but the provision
itself is one that the Court had no power to make; its judgment is in-
formaf’and void for that reason; the judgment must be absolute and
unqualified; a Court of Law can enter no such judgment as was ren-
dered below; it might have been done perhapsin a Court of Chancery,
but in Law never. ?

But it is urged again by the appellee that Gilson never went into
possession of tho premises in controversy; that he was not bound to go
into possession, &ec., and thereby malke himself a trespasser; but the
tacts are as clearly shown by the testimony that the tract is a wild and
uncultivated one; no one is now or ever has been in possession, and as
far as the appearances are concerned, never will be; but all the acts of
ownership or control were oxercised by Gilson that were exercised by
any one. He took all the possession of the land he woll could under
the circumstances; exercised as much control over the same as the ap-
pellant eveor did.

This cause will, or ouzht to be,considered and determined the same
a8 if tho representatives of Gilson had sued for their own use, the per-
gon for whose use the suit is brought, ought not certainly to have
greater rights than the person in whose name it is brought would have
had. If other partios had been in possession of the premises, or had .
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over exercised control over it, there might perhaps be somo forco in
the objection urged, that they were not bound to make themsclves
trespassers ; but the plaintiff's intestate exercised as much control over
the- premises as any ono did ; if he was not in the actual, manual pos-
session, he assumed to bo in possession to the extent necessary to con-
vey it, and did in fact convey it. The appellee says that Gilson or his
vendeos could not have gone into actual possession of the land and
have cultivated it without the expenditure of a large amount of money,
twice the amount of the interest recovored. Tho facts clearly deduce-
ablo from the testimony and the argument of appellee is that Gilson
nor any of his grantees never intended to go into possession of and
cultivate the land. It was taken on a trade as a mero speculation ;
King got $800 for the land, alarge price, but he took it in a second

'hand stock of Jews' ready-made clothing, at retail prices ; no one ever

Jonsidered the land worth more than $4 per acre. It is true Morris
subsequently sold it for $1600, but he took his pay in Mendota lots at
Hellman's own price! That is, both parties wanted a big considera-
tion put into the doods they received, so that they might the better
trade their land—a mere trading speculatjon, sight unseen, similar to a
trade of jack-knives among boys—one out of many, however, incident
to the speculating times of 1856 ana '57.

A stranger to the transaction naturally wondors why Hellman passes
Morris who conveyed to him for nominal consideration of $1600, and
comes back on King whose deed only calls for $800. But a person can
readily see his object for s0 doing. He had accidently discovered that
King's title failed, and he thought he saw a chance there of realizing
from his speculation, and he intended to do just what King intimates
in his letter of the 6th of February, 1861, he desired to do, and what

he will succeed in doing if the judgment below is affirmed, and that is,

extort an unreasonable sum from the appellant.

Neither justice or reason can uphold that judgment; it is unjust and in-
iquitous, and if a strict rulo of law should in the opinion of your Hon-
ors compel you to affirm the judgment below, we can do no more than
bow in humble submission to that judgment, but we must still con-
tinuo our opinion the same.

The point is evidently sought to be made by the appellee ‘that this
titlo was not acquired until after suit was commenced. To this I re-
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ply that the title was acquired before, and tho facts proven show it,
and show that Hellman had notico of it, and not only Hellman but his
attorney also, and after his attorney had such notice ho sought to play
sharp by going off instantly and commencing the suit, before, as ho
supposed, tho deed had been delivered. I insist that even if there was
-not a technical delivery of the deed, that tho appellee could not cut off -
appellant’s right to acquire the title, in the manner sought, could not
deprive the appellant of his defence, (even if it was necessary to that.
defence that the title should have actually passed to appellant by de-
livery of deed before commencement of Buit), by sueing out a sum-
mons and having tho same returned without soervice. The first sum-
mons was sued out but ten or twenty minutes after King left Eldridge’s
office ; King was within reach of servico, but it was returned March
13th, over a month after its issue, not found, and a new summons issued
which was not served until the 29th of the following April. ‘There
can be and is no pretence but that the deed from Easly to King was
delivered long before the issuing of tho second summons, and I insist
that even if the law is that the issuing of a summons is the commence-
ment of a suit, still that the suit ought not to be considered as com-
menced, to the prejudice of any right that the defendant may have,
until the summons is issued on which servico is had ; otherwise a plain-
tiff might commence a suit and continue it from term to term, for
years, and the defendant be ignorant of its commencement until tho
plaintiff saw fit to obtain service. But I have no doubt but that the
rule of law contended for by the appellee on the last page of his argu-
ment is correct, and that is, © that the defendant in a suit cannot be prej-
udiced until he is served with process,” and there can be no question
raised but that this deed from Basly was actually delivered to appellco
long before service of process had. This is the rule in all Courts, I
believe, and although our statute provides that the commencement of
a suit shall be by summons, I apprehend the intention was merely to
describe the mancer of beginning suits, but did not intend to say that
the defendant’s'rights should be prejudiced until service was actually
had on‘him ; and in support of that proposition I need no more than
the argument of the appellee above referred to.

But thero is in reality nothing in the position-assumed by the coun-
gel for appellee that the appellant did not acquire the title until after
the commencement of this suit, in any fair view that can be taken of
the facts in the case. The deed to appellant was made out and execu-
ted on the 29th of January, 1861, and delivered to Basly’s agent for
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King. Hellman was notified of that fact February 6th, 1861, and Feb-
ruary 8th King sought Appellee’s counsel for a settlement, and dis-
closed the fact that he had the deed, or that it was waiting for him.—
King being unable to obtain a settlement, went to get the deed, and
Hellman's counsel went to commence the suit. Which was the most
expeditious it is hard to say, but I apprehend that when the deed was de-
livered, the time of delivery related back to and dated from the time of its
execution ; such a construction would be manifestly fair and just, par-
ticularly where Hellman had notice as in this case that the deed was
ready and waiting for King, that King had procured the deed to be
made to him, and directed that Hellman's counsel should examine the
same to see that it was all right. But I do not think this question a
material one, as I have no doubt the damages should be assessed with
relation to the state of facts existing at the time of the trial, and that
in any event, as tho appellee’s counsel well remarks, the appel-
lant's rights cannot be prejudiced until he is served with process.” There
can be no question but he has the right to acquire the title any time
before service had on him, and it is preposterous to say that his rights
shall be prejudiced before the summons was issued on which such ser-
vice was had.

Again, the appelleo claims that never having been in the actual pos-
session of the premises, there has been no affirmance of the contract on
the part of her intestato; that the doctrine of estoppel applies only to
cases where the vendoe goes into possession. To this I reply, that the
statute of Towa, introduced in evidence below, makes no exception, no
distinction between vacant and unoccupied and occupied land, but ap-
plies the doctrine of estoppel to all alike; and there is good rea-
son why such should be the case; the Legislature of that Stato wero
legislating with referenco to land that was to a great extent wild and
unimproved, and mistalkes in conveying were likely to occur, as in tho
case at bar, and with reference to that state of facts they made the
enactment referred to. And I might also add, that the fact that Gilson
assumed to be the owner, by taking such possession of the land as the
nature of the case would allow, and conveyed it to Thorne, &c.; and in
this country whero tho strict rule of common law in reference to livery
and scizen is not applicable, I insist that such exercise of acts of own-
ership was a fictitious possession, (sco Pidgo vs. Tyler, 4 Mass. Rep.,
540,) and such an affirmance of the contract as estops the appellee from
recovering more than nominal damages, if tho appellant acquires tho
outstanding title, and that the acquiring of such subsequent title is
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just as effectual by way of defence to the appellant, as if there had
been an actual livery and seizen. The appellee has suffered no actual
damagoe, at least none was shown, as her intestata by her own showing
conveyed the estatoe for a good round sum, as shown by the deed from
Gilson to Thorne, and the appellee ought not certainly to complain,as,
for all that appears, her intestate received as much or more than he
gave for the premises; no action has been brought on her intestate's
covenants and the title is now perfect, and if she is permitted to recov-
er it will be the same as a free gift from the appellant, given, however,
I may remark, very reluctantly. :

It is unnecessary, it seems to me, to notice the 4th point attempted
to be made by appellee. It virtually admits that as between Gilson or
his representatives and King the. perfection of the title might be ad-
missible, but claims that it would be a fraud upon Hellman's rights, as
one of the deeds in the line of his title is a quit-claim, and the titlo
therefore could not, as she claims, inure by way of estoppel, to Hell-
man. 1t seems to me the question is too absurd for argument. Is
Hellman entitled to greater rights than Gilson would have been? or
than Thorne, Gilson’s grantee, would be, if the title was now in them ?
The answer to that question alone will settle the proposition at once
and forever, and that answer must be emphatically No. As between Hell-
man and his grantor, if Hellman had received such a deed, the point
might be well made; but by a naked quit-claim alone, Hellman, would
undoubtedly take all the title that any of his grantors had at the Zime
of their conveyances to him, and all that would nure to them by vir.
tuo of conveyances already made, and none of the cases cited by ap-
pellee's counsel decide to the contrary, but rather seem to uphold such
a doctrine.

‘I shall next froceed to consider what should have been the judgment
below, even if the appellant had not perfected his title? It scems
from the testimony of Morris that Gilson considered that the land was
worth about $4 per acre, and that he was paying about that sum for
tho land, and although he agreed to give $5 per acre for it, he gave it
in goods at a price to suit the price of the land, and that was also the
undersmpding of King; he thought the goods were actually worth less
than he agreed to call them and to give for them, but he was i
f?r the goods in Iowa land, vacant and unoccul;ied, unyieldizll);y;sg
likely to remain so. Under such circumstances, is it fair to con'sider
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that he received more than 84 per acre, or some $640 for the entiro
tract? It scems to me that tho last named sum should be considered
the true consideration, and if the titlo wholly failed and still remained
unperfected, all that appellee could be entitled to recover; for the au-
thorities are full and clear, and on that point there can be, and is no
“ dispute, that if the consideration is less than that named in the deed,
it may be shown in mitigation of damages.

Lastly, I will consider briefly the question of interest; not because
I think this and the last point made, particularly effects this case, pro
* or con, as the subsequent acquired title must be received in mitigation
of damages, and reduce those damages to merely nominal; but for the
reason that these points have been to a cortain extent commented on
by the counsel for appellee.  What is the object of the law in giving
interest on the consideration money? 1t is to compensate the grantee
for the mesne prosts for which he may be liable, and when no lia-
bility for mesne projits exists, no interest is given; and it might here be
mentioned that no liability can exist, as the outstanding title is éxtin-
guished, and is now secured by way of estoppel in Hellman, assignee
of Gilson, and it can make no difference whether the land is occupied
or not, for when a man purchases wild lands the law presumes, how-
over violeut the presumptien, that the rise in the value of the lands
will be equivalent to interest on the purchase money. To this point
aro the following authorities, viz:

Spring vs. Chase, 22d Maine, 506.

Caulkins ys. Harris, 9 Johns., 324,

Rawle on Covenants for Title, pagze 93, and cases there cited.
And the other cases cited insecond point for appellant, from which au-
thorities the law seems to bo well settled in New York and Maine and
other Eastern States.

With these remarks 1 submit the case for the consideration of your
Honors, merely recapitulating in an adverse order that I do not think
in the first place, that under the circumstances of the case, interest
should have been allowed on the purchase money.

Secondly : That the consideration xlnonoy was not in reality over
8640, and for that reason the damages should not, in any event, have
exceeded that sum, even if the title had not been perfected by appel-
lant.
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Thirdly: That the exercise of acts of ownership by cenveying, &e.,
on the part of Gilson, was under the circumstances of the case such a

- fictitious possession, or affirmance of the contract, as precludes him

and his representatives from recovering more than nominal damages,
even if the title was not perfected at the timo, if it subsequently be-
comes 8§0.

Fourthly: That there was a perfection of the title before the com-
mencement of the suit, if such perfection before the commencement
of suit is necessary ; and that as the appellee’s counsel well remarks,
the appellant “cannot be prejudiced in his rights until serbice of process
on lim; " and that all that was necessary was that the title should be
perfected at the time of the assessment of the damages, as the dathages
are assessed with reference to the state of facts existing at tho time of
the assessment ; and,

Fifthly: That the subsequent acquired title in this case, was an
effectual bar to the recovery by appellee, of any thing more than nom-
inal damages ; and that, vnder all the circumstances and facts attending
this case, the plaintiff below was entitled to nominal damages, and nominal
damages alone, with costs of swit. And in each and every one of these
positions, I believe I am, by tho authorities cited, fully and fairly
sustained.

E. F. BULL, for Appellant.
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STATE OF TLLINOIS, SS.}(& o e il
Supreme Cout, Chirk Groud Dindsiu, at Oftows : The People of the Siate of Sllinois,

‘éSA fh ((émv DK fhe /Z@rﬁmf Gout DK. ﬁl{I ﬂ;f 7 /(d?%", ZM @)mm,% .

CEERTING .

lejil;i in ac?rtain plea between ./ y {) % A 2es sy 7 P
2/ Arippfanr Zi_( ﬂm% M W—_/ S ‘
, . ' Crlote g~
trere of Loy /W@(M JLQQM}%"*M A s el
/L 4 7 k:'?.% {AC/ /Ma‘/’_% \ =
plaintiff and éyy : /0. T2 o L § TN
L ~ P, e 7
defendant lately depending in the /Z?c‘ﬂ)’ﬂ&-d 5’07/'7’3\‘7/4"3{7 5?/"7 /’g”"" —Eowed of said

County, wherein judgment was rendered for the said %{ Ziteq

- i " .

)
-

and against the said ‘\’7%/’4—4/ T

and the said ,54/%: il o Z4 754"71 W C}’V‘)—/év./-’l—(cwﬁ

s (A e
L7{L L w/l(—{'_t "2 ’%;K
/ :
the judgment of said Court, rendered against f

as aforesaid, to the Supreme Court, held at Ottawa, on the first Tuesday after the first Monday in Apx'il,ﬂfs.‘/ﬂ 2

and in pursuance of the said 7 a travseript of the record and the procceedings
in the plea aforesaid was transmittéd. And, also, whereas it hath been suggested, on the part of said aﬁ’%%z

i . N B T e

4 - %
/;//Z//,//L /8 /%7 =

T 5 :
il e ey et

< e EEC
T3l P D ap Arars~ 7 M&é A, W—@/az/ ’Z‘;WW/%

Jre [‘L‘,:f'-//»;,_/ir‘/ G ey o, o 2ec(2y Aazoy

hath not been sent up; and forasmuch as the said Supreme Court are not satisfied that there is a sufficient

record sent in the plea aforesaid, but in the yecord there is a diminution: You ARE, THERE, -‘omwx-:ii}:nv
COMMANDED,_.’:I;lmt ithout delay, Ehc said A%/M w At Raly <7 therein _Z:)\Tcausc to be
tl'ausmitte(}1 to the Supreme Court, % at Ottawa, ortire-

l =ty without any diminution or addition whatsoever,
to the end that speedy justice may be done in the premises, according to law; whereof you are in no wise to

fail; and send yon then there this writ.

@Ilhlfss The Hon. Joux D. Carow, Chict Justice of said Court,

=
and the scal thereof, at Ottawa, this V2 day of 59 5
in the year of our Lord one thousand eight hundred and fobr ‘&7(;;k r*éx

©lerls of the Supreme Cunrd.
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ERRORS ASSIGNED. 1
Ist. .The Court erred in rendering judgment in favor of plft:
2d.  The Court erred in reudering judgment in favor of plff. for
anything exceeding nominal damawes and costs of suit. \4
8d. The judgment is excessive. £
4th. The Court erred in overruling motion for new trial. I i aﬁ
‘ I
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