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Supreme Court---Third Grand Division.

April Term, A.D. 1859.

P. F. ’VZ.SPECK, s A
CITY OF CHICAGO. 5
COOK CO0.COURT
CITY OF CHICAGO, i
VS.

CHAS. R. STAREWEATHER, COMMON PLEAS.

STATEMENT OF CASE.

These are two cases pertaining to an assessment for filling, curbing
and paving LaSalle street, from South Water to Randolph street, in the

City of Chicago.

The first is here by an appeal taken by the plaintiff in error, Peck.
The other by a writ of error sued out in behalf of the city.

Peck and Starkweather owned property upon the same street, and

were assessed for the same improvement. Yet the Court rendered judgment
against Peck in the one case, and against the City in Starkweather’s case.

Peck owned two lots on the street, Charles R. Starkweather one, and

Tra Clouch, or rather the estate of Ira couch, another.

B o
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The two cases of Peck and Starkweather, now in question, are to de-
cide all the matters pertaining to their own lots and the lots of estate of
Ira Couch.

When the cases were before the Cook County Court of Common Pleas,

upon an application for judgment against the lots and lands upon which

. the assessments remained unpaid at that time. The plaintiff in error in

the Peck case, and the defendant in error in the Starkweather case filed cer-
tain objections against the assessment—vwhich objections are now before
this Court in the shape of assignments of error—the objections taken in

the court below being here filed as errors.

A trial was had upon the objections before the court helow—and a ver-
dict rendered in favor of Peck upon the N. } Lot 4, B. 18 of original
Town of Chicago—and a verdict against him upon the N. four-ninths of lot
1, block 33 original Town of Chicago. A verdict was rendered in favor of
the lots of Starkweather and Ira Couch and against the city.

The defence set up by Peck, Starkweather and Couch upon the N. }
of lot 4 block 18, and south 25 feet of lot 4 block 18, belonging to Stark-
weather, and lot 1 block 19 original Town owned by the estate of Ira
Couch was—that they had made a contract with one John McBean for
doing the work and that they were not responsible to the city at all for any
assessment levied by the city for said improvement—that they alone were
responsible to McBean—and that the assessment was wholly illegal for
that reason, and other reasons, particularly set forth in the assignment of
errors and filed in this court, and which will hereafter be particularly

enumerated and examined.

The record in the case shows the following proceedings on the part of
the city.

1. July 8, 1857. Petition presented to the common council for
paving La Salle street from South Water to Randolph. A
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3
2. Sept. 14, 1857. The City Superintendent submits to the com-

mittee on streets and alleys his estimate and plans of work. See page 25

and 26 of Record.

3. Sept. 16, 1857. (Committee of the common council on streets
and alleys report that the prayer of the petitioners be granted, and recom-

mend certain orders to be passed, which were afterwards passed.

4. Nov.9,1857. Orders were passed ordering the improvement
to be done in accordance with the plans and specifications of the City Su-

perindent, and commissioners of estimate and assessment were elected.
5. Nov. 13, 1857. Took oath to execute their duties.

8. Nov. 14, 1857. Commissioners published notice that they
would meet all persons at No. 6 Dole’s Building for the purpose of making

assessment.

7. Dec. 9, 1857. Public notice was given by City Clerk that the
Commissioners had made their assessment, and returned their assessment
roll to his office, and that any person wishing to appeal to the common
council to correct any errors could do so by filing their objection in the
City Clerk’s office on or beforc Monday, the 21st December, 1857.

8. Dee. 21, 1857. Order of confirmation was passed, no person

objecting. Sce 24th page of Record.

PROCEEDING FOR LEVYING AN ASSESSMENT.

These proceedings are the usual proceedings for levying an assess-

ment.

e
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"The first error which the plaintiff assigns is that, “The court erred in

rendition of judgment for the city ; because there was no reference of

these subjects of these improvements to a committee by the council, to
prepare a plan of said improvements; and because the common council

did not agree upon or adopt any plan thereof or estimate.”

Now, with the record of this case staring the council in the face, I do
not understand how such an objection as this could be urged and insisted
upon with any show of fairness at all. Assumption is, however, the or-
der of the day, in assessment cases—and the bolder the position assumed
and .the bolder the facts the better. Does the charter of the city of Chi-
cago provide that before any public improvement can be made that it must
first be referred to a committee of the common council, and for them to
pronounce upon the policy of the same. The charter of the city of Chi-
cago is a public law, and contains no such provision, but that seems to make
no difference. This assessment must be assailed and some ground must be
assumed in order to do it. Js not a common council like a legislative
body, judges of how its proceedings shall be conducted ? . What subjects
shall be brought before them, and when acted upon ? and can this Court

or any other court control their legislative discretion ?

See—
Suarvez v. Mayor of New York, Sandf. 174.
1 Duer. 498.
2 Denio 140.
3 Comstock 430.

The charter of a city is its constitution—and since gentlemen are so
technical, and have such a holy horror of all departures from the estab-
lished law in this class of cases—I ask them to point out any section in
the charter requiring any such thing as a reference to a committee of the

common council to prepare a plan. If there is no such requirement, then
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in accordance with the case of City of Ottawa v. Macy, 20 Illinois 413,
Y

a compliance with the charter is sufficient.

See also, particularly—
Ex parte Mayor, &c. of Albany, 23 Wend. 278.
Mayor &e. of Rome v. Duke, 19 Georgia 93.

But is it true as assumed by counsel in their assignment in error, “that
there was no plan or that the common council did not agree upon, or adopt
any plan thercof or estimate ?” Does not the record in this case show
that the City Superintendent of Public Works furnished the committee on
streets and alleys a planand specifications of the work, and an estimate of the
costs and expenses of the same, and did not the committee make their report
recommending that “La Salle street, from South Water street to Randolph
street, be filled, curbed and paved in accordance with estimate and specifica-
tions herewith submitted ?” Is not that plan now before this court 7 Is it
not embodied in the record ? And were not the orders recommended by the
committee passed almost unanimously by the common council, (page 18 of the

record shows that the order was passed on the call of ayes and noesof 14 to3)

there being but 18 Aldermen in the whole board? Was not that adopting

a plan? The example of Mrs. Partington driving back the ocean has
been strangely followed by the counsel on the other side, in attempting to
argue down the record. The very record in this case contains a diagram
showing how the work should be done, and which was adopted as a part of
the proceedings of the common council. Now, I suppose it to be a well
settled principle of law, that courts will never take judicial notice of the
ordinances passed by any municipal corporation, but that they are subject
to the same rules of evidence as apply to the by-laws of any other corpo-

ration.
See particularly—

Cox v. City of St. Louis, 11 Missouri, 431.
2



The record in this case shows that no ordinances whatever were intro-
duced in evidence by either party—they are not incorporated into the bill
of exceptions, and I do not see how it is possible for this Court to deter-

‘mine, in any way shape or manner, whether. the proceedings in levying

the assessment correspond with the ordinances.

II.

The fourth assignment of error is that, ¢ The common council have no
power to levy an assessment to pay for improvements made under private
contract, or without a contract with or employment by the city.”

My answer to this assignment of error is, that it would depend entirely
upon what the improvement was—if it was upon a street why then I say
that the fee of the streets in Chicago, like all the other cities in this State,

is vested in the city.

" See—
Hunter v. Middleton, 13 Tllinois 350.
Manly v. Gibson, 13 Ill. 308.
Godfrey v. City of Alton, 12 Tl1. 30.

See also—
Laws of 1845, page 115, Sec. 21.
(6 « 5, Sandf. 289.
4L s 1, « 323.
( & 1, « 3844,

And that the city of Chicago can order just such improvements to be

made upon the streets as it sees fit—that the common council are the
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judges of the necessity, the mode and the manner of the improvement;
and the Supreme Court cannot revise their judgment. And I insist that
it is perfectly competent for the city to levy an assessment and collect the
whole amount before a single particle of work is done, or wait until alZ of
the work be done and then levy the assessment. There is no provision
in the charter upon the subject whatever, and until some positive and im-
perative statute upon the subject can be produced, I think that a corpora-
tion can so far act like a natural person as to make a bargain in advance,
and fix a price, or wait until work has been performed, and then pay what
it'may be reasonably worth. Why not ? What is to hinder? The gen-
tlemen on the other side have certainly not shown any disability that the
city of Chicago is laboring under, and until they do, Itake it that the city of
Chicago can transact its business just like any other corporation. Ido
not suppose that it is within the power of any individual, or set of indi-
viduals, to band together, take possession of the public streets, and make
such improvements as they see fit, and at such times and places as they
may determine upon, and put the municipal authorities at defiance. There
is no evidence in this record whatever, that the city of Chicago, either
authorized, ordered or directed the parties who are resisting this assess-
ment to enter into a private contract with McBean. The City Superin-
tendent can make no contract on his own motion binding the city. All
contracts which are made by municipal corporations are made by and
through the Common Council, and no other contract would be worth any-
thing. The business of a City Superintendent is that of a mere overseer—
a “superintendent” of the public works which lLave been ordered by the
Common Couucil to be done—has no more power to make a contract than
the City Comptroller or City Attorney. As a matter of fact, the City Su-
perintendent is an officer created by an ordinance of the common council,
and he is wholly unknown to the charter. See chapter- 29 Municipal

Laws, commencing on page 5.
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+ 'Now, an assessment would probably never be levied upon property hold-
ers where they undertake to pave a street themselves, if all the persons
who own property on the street could or would agree to do all the work in
the way and manner desired by the city, and to the extent thought desirable
for the public interests. But the truth is, in nincty-nine cases out of a
hundred they will not do it—then the whole have to be covered, and noth-
ing can prevent an assessment from being levied upon persons who have
even entered into a private contract with an individual, and paid him, al-
though in no instance would the city authorities exact of any .property
holder the amount which he had paid to a contractor to do the same work,
he would be, and always is credited with such an amount. But, Suppos-
ing such an extreme case could ever be found ; which must yield, the pub-
lic authorities, or the individuals? If an individual had made a contract
with a contractor to do work on the street, the city would onI); levy the
amount of the assessment to pay the balance to a contractor, and not the
whole original cost of the work. The city authorities may wholly disre-
gard all private bargains of individusls, and, hard as it may be, I sub-
mit that a municipal corporation has the power, and can exertit. Neither

municipal corporations or courts are bound to take notice of the private
bargains of individuals.

In the case of Lefevre v. Mayor of Detroit, 2 Michigan 586, the court
say—

“An assessment imposed upon a city lot for paving expenses, is not vi-
tiated on the objection that the paving was contracted for before the as-
sessment was made.”
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And the whole doctrine may be summed up in this one proposition,
which is supported by abundant authorities, viz: - Assessments for public
improvements can be made just as well after the work has been done as be-
Jfore—it is a mere question of policy for corporate authoritics, and cannot

affect the validity of an assessment in any way shape, or manner.

Lamber v. City of New York, 4 Sandf. 109.
Wetmore v. Campbell, 2 Sandf. 341.
Waddell v. Mayor of New York, 8 Barb. 95.
5 Barb. 49.
25 Wend 696.
3 Denio 251.
4 Selden 120.
19 Wend 659.
19 Wend 678.

The counsel upon the other side lay great stress upon this point, that a
private contract existed between McBean and Peck, &c., for doing the
work. Suppose there was; is that to invalidate this assessment? Does
Mr. McBean and Mr. Peck own and control the City of Chicago ?
Have they become the sovereign power, and can they assemble together
upon the road-side and stop the wheels of government when they see fit ?
If this doctrine is to prevail, why then all that it would require to invali-
date any assessment would be for some Mr. Peck and Mr. McBean to get
together, make a private contract about it, and the whole thing would be
up. This thing seems too absurd for a child to believe.

The case at bar is entirely different from a case where the city should
pass an order, authorizing and permitting the property holders upon a
street, to make a private contract with an individual, to make a public im-
provement which has been ordered by the city, and then turn around, and

immediately levy an assessment upon the same persons:

3

e C R
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I11.

The fifth assignment of error is, that “The city has no authority or
power to enter into contract for such improvement, nor to adopt or sanc-
tion those entered into by others, until 50 per cent of the amount of their
costs and expenses shall have been collected”—is supposed to refer to
some ordinance of the common council requiring what is here suggested
in this assignment of error. There is certainly no such provision in the
charter of the city at all, and unless the charter requires such a regula-
tion, I submit that a non-compliance with the ordinance of the city, even

if there was any ecvidence that such an ordinance exists, would not vitiate :

an assessment for so slight a cause. But there is no evidence whatever in
this case that such an ordinance exists, and in the absence of testimony, I

presume this court will not take any judicial notice of any such ordinance,
as before stated.

The gentlemen on the other side claim, that by section 85 of the amend-
ed charter, passed in 1857, that all ordinances of the city were made a
part of the charter, and therefore must be strictly followed.

That section is as follows :

«All ordinances, regulations and resolutions now in force in the city of
Chicago, and not inconsistent with this act, shall remain in force under
this act, until altered, modified or repealed by the comimon council, after
this act shall take effect.”

Now, I submit that a proper construction of this section will not imply
any such thing as is here contended for. I contend that the ordinances
are not made a part of this law at all, but that this section is merely of a
declaratory character, and provides that all ordinances which were not in-
consistent with the act, shall remain in force under this act, until altered,

modified or repealed by the common council. It merely declares what
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would have been the law, if this section of the act had not been passed.
If this section had not heen passed, all the ordinances of the city would
have remained until they were repealed, of course. They would, how-
ever, have been mere ordinances, which I again repeat cannot be taken ju-

dicial notice of by this court.

That is all that there is in this section, and no ingenuity can, I think,
make any more out of it.
]

SV

The third assignment of error, that “Suid assessment was made by said

commissioners without due notice of their meeting for that purpose.”

Sec. 4 Chap. 7 of Municipal Laws prescribes that the commissioners
shall give six days notice in the corporation newspaper of the time and
place of meeting, to all persons interested, and they may, if necessary, ad-

Jjourn from day to day.

The 20th page of the Record shows that the commissioners strictly com-
plied with this section.

See also—

City of Ottawa v. Macy, 20 Il 413.

Y.

ny . . . .
The sixth assignment of error is, “that the assessment amounts to more

than three per cent. on the assessed valuation.”
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. This point is wholly disproved by the record as a matter of fact. See
page 7 of Record. The same question was discussed in the case of Bris-
tol v. Clity of Chicago, although in that case, the question was strictly
confined o the property of the plaintiffs in error; while here, the error as-

signed is general, and applies to the whole assessment, most clearly.

VI.

The seventh assignment of error is, that “The election of commission-
ers by the common council without a nomination by the Mayor, under the

6th section of amended charter of 1857, was without authority and void.

COMMISSIONERS NOT OFFICERS OF THE CITY.
That section reads as follows :—

“All gfficers of the city whose election by the people is not provided for
in this act, or the act to which this is an amendment, shall, after the next
annual election, be appointed by the Mayor of said city, by and with the
advice and consent of the common council ; any provision of law in rela-
tion to the appointment or election of such officers, now in force, providing
for such appointment or election in any other mander, being hereby ex-

pressly repealed.”

Now, the first thing to be decided here is, are commissiouers of esti-
mate and assessment, who are appointed for the purpnse of levying an as-
sessment, officers of the city ? The officers of the city are particularly
enumerated in chapter 2 of Municipal Laws, page 6, 7, 8, 9, 10, and com-
misssioners are no where enumerated. Section 1 chapter 8 of Municipal
Laws, page 11, prescribes that “Every person hosen or appointed to an
executive, judicial or administrative office under this act, shall, before he
enters on the duties of his office, take and subseribe the oath of office pre-

4
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scribed in the constitution of this State, and file the same, duly certified

by the officer before whom it was taken, with the clerk of the city.”

Now, whoever thought or heard of the idea, that it was necessary for
commissioners of estimate and assessment, who were to perform a duty, of
an occasional character, which occasion is created by the common council,
to swear that he has not fought a duel, or sent a challenge to fight a duel,
&e., as prescribed by the constitution of the State—the thing is absurd ;

the section in question, I submit, means no such thing.

VII.

The eighth assignment of errors is, that “There was no valuation in
money fixed upon said lots, and there was no sum of money assessed upon
the same by the said commissioners ; and the common council and the
Common Pleas Court had no jurisdiction, power or authority to assess or

give judgment against said lots for any sum of money.”

The assessment roll which was introduced in evidence, appearing on
page 22 of the transcript, is set out in and the word “valuation” is pub
cvar the top—without anything else—but at the bottom of the column the
waole amount is figured up and the aggregate put down in dollars and
cents, with the proper dollar marks. The report of the City Collector,
found on page 5 of record, recites and explains the meaning of the figures
fouad in the tabular columns, while the judgment book, found on page 9
of record, conforms in every respect to the Lawrence v. Fast dollars and
cents rule.  Does it make any difference as to where the dollar marks in

an assestment roll are, whether at the top or bottom of the columm, or

whether a valuation should be set forth in dollars and cents, against each
man’s land, and each marked with the dollar marks—does not the word

¢yaluation” at the top, and the dollar mark at the bottom, sufficiently indi-
4

.
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cate without any “guessing,” that the figures placed opposite each man’s
lot, means that it is valued at so much in dollars and cents? A lithograph
of a dollar and cent attached to each man’s premises by the commissioners

could not, in my estimation, malke it more certain.

VIII.

CONFIRMATION CONCLUSIVE.

The objections which are here made, I have shown on several other ge-
casions at this term of the court, are proper grounds for opposing the con-
firmation of the report of the commissioners, and cannot be reviewed in
this court. The parties have had their day in court, and haying utterly
neglected to interpose any objections, they are absolutely estopped.. See
sec. 7 of chapt. 7 page 40 of Municipal Laws, which makes the confirma-

tion of the common council “final and conclusive on all parties interested.”
2 Kernan 406.
' 1 Kernan 276.
9 Paige 16.

6 Paige 625.

CONCLUSION.

And now, in the language of Judge Treat, in the case of Atkins v.
Hinman, 2 Gil. £52-3—In dismissing the various objections taken to
“these proceedings, I cannot forbear the remark, that they are perfectiy

“ftechnical. The duty of every citizen to contribute, in proportion to the

Pon—

.
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“ value of his estate, towards the support of the government which pro-
“tects him in the enjoyment of his rights, must be acknowledged by all.
“The present revenue laws are liberal in their character; the rate of
“taxation is uniform and reasonable. The tax-payer can readily ascertain
“the amount he is required to pay. He has several months in which to
“make his payment, after his property is assessed. If he omit to pays
“and his land is sold, he has still the right to redeem in two years from
“the sale. If, after this delay he suffers his title to be transferred to the
« parchaser, the loss must be attributed to his gross disregard of his
« duties and interests, and not the fault or injustice of the law.. He should
“not, then, be permitted to defeat the title of the purchaser by interposing
“mere technical objections. If allowed to do it, he is enabled to take
“advantage of his own laches and wrong, not only to defeat the claim of
“the purchaser, but to avoid, altogether, the payment of his share of the

¢ public burden. Where all the material requisitions of the law have been

: “substantially complied with, courts should not hesitate to sustain rights

“fairly acquired under them.”

“Jt is time that the object and design of these enactments showld be
“regarded. Judges should not be alert to discover frivolous objections,
“and resort to mere technical rules to sustain them, in order to defeat ﬂl(.l
“claims of a purchaser. Such objections are generally insisted on, ani
“have, in some instances, been countenanced by the courts. T'hey pio-

“ceed from a one-sided view of the subject.”

Again Judge Scates says, in the case of Himman v. Pope, 1 Gilman,
141-2: “The courts have adopted a rule of strict construction in these
“cases of,naked powers, requiring a party to show a strict compliance
“yith every prerequisite of law. This vigilance of the law upon naked
“powers, is a substitute for that vigilance which interest always prompts
“in those who execute a power coupled with an interest. But technical rules
“should have their limit svbservient to the public good. 'The government

“must have revenue, and it must he collected from all; it must be en-
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“forced from the unwilling and negligent by disposing of their property to
“those who are willing to advance the moneys. But it will be impossible
“to do so if technical rules are_applied to defeat their rights acquired under
«gales upon all and every plausible pretext of error that ingenuily can from

“time to time suggest.”

«If the public confidence is destroyed in ever acquiring a title free
«from technical objection, the state will be unable to® collect her dues as.
«no one will advance where the blunders of ignorance and negligence in
«exccutive officers, in not complying literally with the law, will be allowed

« to defeat their rights.”
i

& Legistation can hardly keep pace with ingenuity, so as to remote, or

“anticipate the grounds of objection.”

Again, in the case of MeMillan v. Robbins, > Ham. R. 28, Judge
Hiteheock says— T am aware that it is common to complain of tax laws,
«and there is, perhaps, no part of iegislation which is more difficult to
«perform satisfactorily, or in such 2 munner as to do equal and exact jus-
“tice to all, than to frame a revenue system. We are aware, too, that
« courts have been ASTUTE fo find defects in tax sales; so much so, that
“in this State at least, it has become the general, if not the universal
“opinion, that a title derived under such a sale cannot be supported.
«Whether courts have done wrong in this, it is not for us to say. The
“ consequences, however, as members of the community, we canumot but
“regard. That it has a direct tendency to encourage those who dislike to
“pay a tax, in the neglect of the performance of this duty, there can be
“no doubt.”

E. ANTHONY,

Attorney for City.
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Supreme Court---Third Grand Division.

April Term, A.D. 1859.

P. F. W.PECK, APPEAI:

VSs.

F CHICAGO. e
it © COOK CO.COURT
CITY OF CHICAGO,

VSs.

CHAS. R. STARKWEATHER, AOMMON JLEAS,

STATEMENT OF CASE.

These are two cases pertaining to an assessment for filling, curbing
and paving LaSalle street, from South Water to Randolph street, in the
City of Chicago.

The first is here by an appeal taken by the plaintiff in error, Peck.
The other by a writ of error sued out in behalf of the city.

Peck and Starkweather owned property upon the same street, and
were assessed for the same improvement. Yet the Court rendered judgment

against Peck in the one case, and against the City in Starkweather’s case.

Peck owned two lots on the street, Charles R. Starkweather one, and
Tra Couch, or rather the estate of Tra couch, another.
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The two cases of Peck and Starkweather, now in question, are to de-
cide all the matters pertaining to their own lots and the lots of estate of

Ira Couch.

When the cases were before the Cook County Court of Common Pleas,
upon an application for judgment against the lots and lands upon which
the assessments remained unpaid at that time. The plaintiff in error in
the Peck case, and the defendant in error in the Starkw eather case ﬁlcd cer-
tain objections aguinst the assessment—which objections are now before
this Court in the shape of assignments of error—the objections taken in

the court below being here filed as errors.

A trial was had upon the obj ections before the court below—and a ver-
dict rendered in favor of Peck upon the N. } Lot 4, B. 18 of original
Town of Chicago—and a verdict against him upon the N. four-ninths of lot
1, block 33 original Town of Chicago. A verdict was rendered in favor of

the lots of Starkweather and Ira Couch and against the city.

The defence set up by Peck, Starkweather and Couch upon the N. 3
of lot 4 block 18, and south 25 feet of lot 4 block 18, belonging to Stark-
weather, and lot 1 block 19 original Town owned by the estate of Ira
Couch was—that they had made a contract with one John McBean for
doing the work and that they were not responsible to the city at all for any
assessment levied by the city for said improvement—that they alone were
responsible to McBean—and that the assessment was wholly illegal for
that reason, and other reasons, particularly set forth in the assignment of
errors and filed in this court, and which will hereafter be particularly

enumerated and examined.

The record in the case shows the following proceedings on the part of
the city.

1. July 8, 1857. Petition presented to the common council for
paving La Salle street from South Water to Randolph

s
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9. Sept. 14, 1857. The City Superintendent submits to the com-
mittee on streets and alleys his estimate and plans of work. See page 25
and 26 of Record.

3. Sept. 16, 1857. Committce of the common council on streets
and alleys report that the prayer of the petitioners be granted, and recom-

mend certain orders to be passed, which were afterwards passed.

4., Nov. 9, 1857. Orders were passed ordering the improvement
to be done in accordance with the plans and specifications of the City Su-

perindent, and commissioners of estimate and assessment were elected.

5. Nov. 13, 1857. Took oath to exccute their duties.

R

8. Nov. 14, 1857. Commissioners published notice that they
would meet all persons at No. 6 Dole’s Building for the purpose of making

assessment.

7. Dec. 9, 1857. Public notice was given by City Clerk that the
Commissioners had made their assessment, and returned their assessment
roll to his office, and that any person wishing to appeal to the common
council to correct any errors could do so by filing their objection in the
City Clerk’s office on or before Monday, the 21st December, 1857.

8. Decc. 21, 1857. Order of confirmation was passed, no person

objecting. See 24th page of Record.

} PROCEEDING FOR LEVYING AN ASSESSMENT.

These proceedings are the usual proccedings for levying an assess-

ment.

J 959310,
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- The first error which the plaintiff assigns is that, “The court erred in
rendition of judgment for the city; because there was no reference of
these subjects of these improvements to a committee by the council, to
prepare a plan of said improvements; and because the common council

did not agree upon or adopt any plan thereof or estimate.”

Now, with the record of this case staring the council in the face, I do

not understand how such an objection as this could be urged and insisted

‘upon with any show of fairness at all. Assumption is, however, the or-

der of the day, i assessment cases—and the bolder the position assumed
and the bolder the facts the better. Does the charter of the city of Chi-,
cago provide that before any public improvement can be made that it must,
first be referred to a committee of the common council, and for them to
pronounce upon the policy of thesame. The charter of the city of Chi-
¢ago is a public law, and contains no such provision, but that seems to make
no difference. This assessment must be assailed and some ground must be
assumed in order to do it. Ts not a common council like a legislative
body, judges of how its proceedings shall be conducted 7 What subjects
shall be brought before them, and when acted upon ? and can this Court

or any other court control their legislative discretion ?

See—
Suarez v. Mayor of New York, Sandf. 174.
1 Duer. 498.
2 Denio 140.
3 Comstock 430.

The charter of a city is its constitution—and since gentlemen are so
technical, and have such a holy horror of all departures from the estab-
lished law in this elass of cases—I ask them to point out any section in
the charter requiring any such thing as a reference to a committee of the

common council to prepare a plan. If there is no such requirement, then

k
|
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in accordance with the case of City of Ottawa v. Macy, 20 Illinois-413,

a compliance with the charter is sufficient.

See also, particularly—
Ex parte Mayor, &c. of Albany, 23 Wend. 278.

Aayor-&e—afRemer—DPrie;10-Georgin 93—

But is it true as assumed by counsel in their assignment in error, “that
there was no plan or that the common council did not agree upon, or adopt
any plan thereof or estimate ?” Does not the record in this case show
that the City Superintendent of Public Works furnished the committee on
streets and alleys a plan and specifications of the work,and an estimate of the
costs and expenses of the same, and did not the committee make their report
recommending that “La Salle street, from South Water street to Randolph
street, be filled, curbed and paved in accordance with estimate and specifica-
tions herewith submitted ?”” Is not that plan now before this court ? Isit
not embodied in the record? And were not the orders recommended by the
committee passed almost unanimously by the common council, (page 18 of the
record shows that the order was passed on thecall of ayes and noesof 14 to3)
there being but 18 Aldermen in the whole board? Was not that adopting.
a plan? The example of Mrs. Partington driving back the ocean has
been strangely followed by the counsel on the other side, in attempting to
argue down the record. The very record in this case contains a diagram
showing how the work should be done, and which was adopted as a part of
the proceedings of the common council. Now, I suppose it to be a well
settled principle of law, that courts will never take judicial notice of the
ordinances passed by any municipal corporation, but that they are subject
to the same rules of evidence as apply to the by-laws of any other corpo-

ration.
See particularly—

Cox v. City of St. Louis, 11 Missouri, 431.
2
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The record in this case shows that no ordinances whatever were intro-
duced in evidence by either party—they are not incorporated into the bill
of exceptions, and I do not see how it is possible for this Court to deter-
mine, in any way shape or manner, whether the proceedings in levying
the assessment correspond with the ordinances.

IT.

The fourth assignment of error is that, “The common council have no
power to levy an assessment to pay for improvements made under private
contract, or without a contract with or employment by the city.”

My answer to this assignment of' error is, that it would depend entirely
upon what the improvement was—if it was upon a street why then I say
that the fee of the streets in Chicago, like all the other cities in this State,
is vested in the city. '

See—
Hunter v. Middleton, 18 Tllinois 350.
Manly v. Gibson, 13 Ill. 308.
Godfrey v. City of Alton, 12 I11. 30.

See also—
Laws of 1845, page 115, Sec. 21.
& « 5, Sandf 289,
4 £ e A R28%
i 5t 1, « 3844:

And that the city of Chicago can order just such inprovements to he

made upon the streets as in sees fit—that the common council are the
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judges of the necessity, the mode and the manner of the improvement;
and the Supreme Court cannot revise their judgment. And I insist that
it is perfectly competent for the city to levy an assessment and collect the
whole amount before a single particle of work is done, or wait until al of
the work be done and then levy the assessment. There is no provision
in the charter upon the subject whatever, and until some positive and im-
perative statute upon the subject can be produced, I think that a corpora-
tion can so far act like a natural person as to make a bargain in advance,
and fix a price, or wait until work has been performed, and then pay what
it may be reasonably worth. Why not # What is to hinder? The gen-
tlemen on the other side have certainly not shown auy disability that the
city of Chicago is laboring under, and until they do, Ttake it that the city of
Chicago can transact its business just like any other corporation. Ido
not suppose that it is within the power of any individual, or set of indi-
viduals, to band together, take possession of the public streets, and make
such improvements us they see fit, and at such times and places as they
may determine upon, and put the municipal authorities at defiance. There
is no evidence in this record whatever, that the city of Chicago, either
authorized, ordered or directed the parties who are resisting this assess-
ment to enter into a private contract with McBean. The City Superin-
tendent can make no contract on his own motion binding the city. All
contracts which are made by municipal corporations are made by and
through the Common Counctl, and no other contract would be worth any-
thing. The business of a City Superintendent is that of a mere overseer—
a “superintendent” of the public works which kave been ordered by the
Common Couucil to be done—has no more power to make a contract than
the City Comptroller or City Attorney. As a matter of fact, the City Su-
perintendent is an officer created by an ordinance of the common council,
and he is wholly unknown to the charter. See chapter 29 Municipal

Laws, commencing on page 5.

e —
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Now, an assessment would probably never be levied upon property hold-
ers where they undertake to pave a street themselves, if all the persons
who own property on the street could or would agree to do all the work in
the way and manner desired by the city, and to the extent thought desirable
for the public interests. But the truth is, in nincty-nine cases out of a
hundred they will not do it—then the whole have to be covered, and noth-
ing can prevent an assessment from being levied upon persons who have
even entered into a private contract with an individual, and paid him, al-
though in no instance would the city authorities exact of any property
holder the amount which he had paid to a contractor to do the same work,
he would be, and always is credited with such an amount. But, suppos-
ing such an extreme case could ever be found; which must yield, the pub-
lic authorities, or the individuals? If an individual had made a contract
with a contractor to do work on the street, the city would only levy the
amount of the assessment to pay the balance to a contractor, and not the
whole original cost of the work. The city authorities may wholly disre-
gard all private bargains of individusls, and, hard as it may be, I sub-
mit that a municipal corporation has the power, and can exertit. Neither
municipal corporations or courts are bound to take notice of the private

bargains of individuals.

In the case of Lefevre v. Mayor of Detroit, 2 Michigan 586, the court

say—

“An assessment imposed upon a city lot for paving expenses, is not vi-
tiated on the objection that the paving was contracted for before the as-

sessment was made.”

————
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And the whole doctrine may be summed up in this one proposition,
which is supported by abundant authorities, viz: Assessments. for public
improvements can be made just as well “after the worlk has been done as be-
Jore—itis a mere question of policy fur corporate authorities, and cannot

affect the validity of an assessment in any way shape, or manner.

Lamber v. City of New York, 4 Sandf. 109.
Wetmore v. Campbell, 2 Sandf. 341. i
Waddell v. Mayor of New York, 8 Barb. 95.
5 Barb. 49.
25 Wend 696.
3 Denio 251.
4 Selden 120.
19 Wend 659.
19 Wend 678.

The counse! upon the other side lay great stress upon this point, that a
private contract existed between McBean and Peck, &c., for doing the
work. Suppose there was; is that to invalidate this assessment? Does
Mr. McBean and Mr. Peck own and control the City of Chicago?
Have they become the sovereign power, and can they assemble together
upon the road-side and stop the wheels of government wheh they see fit ?
If this doctrine is to prevail, why then all that it would require to invali-
date any assessment would be for some Mr. Peck and Mr. McBean to get
together, make a private contract about it, and the whole thing would be
up. This thing seems too absurd for a child to believe.

The case at bar is entirely different from a case where the city should
pass an order, authorizing and permitting the property holders upon a
street, to make a private contract with an individual, to make a public im-
provement which has been ordered by the city, and then turn around, and

immediately levy an assessment upon the same persons.

3
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The fifth assignment of error is, that “The city has no authority or
power to enter into contract for such improvement, nor to adopt or sanc-
tion those entered into by others, until 50 per cent of the amount of their
costs and expenses shall haye been collected”—is supposed to refer to
some ordinance of the common council requiring what is here suggested
in this assignment of error. There is certainly no such provision in the
charter of the city at all, and unless the charter requires such a regula-
tion, I submit that a non-compliance with the ordinance of the city, even
if there was any evidence that such an ordinance exists, would not vitiate
an assessment for so slight a cause.® But there is no evidence whatever in
this case that such an ordinance exists, and in the absence of testimony, I
presume this court will not take any judicial notice of any such ordinance,
as before stated.

The gentlemen on the other side claim, that by section 85 of the amend-
ed charter, passed in 1857, that all ordinances of the city were made a
part of the charter, and therefore must be strictly followed.

That section is as follows :

“All ordinances, regulations and resolutions now in force in the city of
Chicago, and not inconsistent with this act, shall remain in force under
this act, until altered, modified, or repealed by the ecommon council, after
this act shall take effect.”

Now, I submit that a proper construction of this section will not imply

any such thing as is here contended for. I contend that the ordinances
are not made a part of this law at all, but that this section is merely of a
declaratory character, and provides that all ordinances which were not in-
consistent with the act, shall remain in force under this act, until altered,
modified or repealed by the common council. It merely declares what

T e T
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would have been the law, if this section of the act had not been passed.
If this section had not been passed, all the ordinances of the city would
have remained until they were repealed, of course. They would, how-

ever, have been mere ordinances, which I again repeat cannot be taken ju-
dicial notice of by this court.

That is all that there is in this section, and no ingenuity can, I think,
make any more out of it.

IV.

The third assignment of error, that “Said assessment was made by said
commissioners without due notice of their meeting for that purpose.”

Sec. 4 Chap. 7 of Municipal Laws prescribes that the commissioners
shall give six days notice in the corporation newspaper of the time and
place of meeting, to all persons interested, and they may,.if necessary, ad-
journ from day to day.

The 20th page of the Record shows that the commissioners strictly com-
plied with this section.

See also—

City of Ottawa v. Mucy, 20 11l 418.

V.

The sixth assignment of error is, “that the assessment amounts to mot6
than three per cent. on the assessed valuation.”

ahe
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This point is wholly disproved by the record as a matter of fact. See
page 7 of Record. The same question was discussed in the case of Bris-
tol v. City of Chicago, although in that case, the question was strictly
confined to the property of the plaintiffs in error; while here, the error as-

signed is general, and applies to the whole assessment, most clearly.

VAL

The seventh assignment of error is, that “The election of commission-
ers by the common council without a nomination by the Mayor, under the
6th section of amended charter of 1857, was without authority and void.

COMMISSIONERS NOT OFFICERS OF THE CITY.
That section reads as follows :—

«All oficers.of the city whose election by the people is not provided for
in this act, or the act to which this is an amendment, shall, after the next
annual election, be appointed by the Mayor of said city, by and with the
advice and consent of the common council ; any provision of law in rela-
tion to the appointment or election of such officers, now in force, providing

for such appointment or election in any other manner, being hereby ex-

pressly repealed.”

Now, the first thing to be decided here is, are commissioners of esti-
mmate and assessment, who are appointed for the purpnse of levying an as-
sessment, officers of the city ? The officers of the city are particularly
enumerated in chapter 2 of Municipal Laws, page 6, 7, 8, 9, 10, and com-
misssioners are no where enumerated. Section 1 chapter 8 of Municipal
Laws, page 11, preseribes that “Lvery person hosen or appointed to an
executive, judicial or administrative office under this act, shall, before he

enters on the duties of his office, take and subzeribe the oath of office pre-
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seribed in the constitution of this State, and file the same, duly certified
by the officer before whom it was taken, with the clerk of the city.”

Now, whoever thought or heard of the idea, that it was necessary for
commissioners of estimate and assessment, who were to perform a duty, of
an occasional character, which occasion is created by the common council,
to swear that he has not fought a duel, or sent a challenge to fight a duel,
&e., as prescribed by the constitution of the State—the thing is absurd ;

the section in question, I submit, means no such thing.

VII.

The cighth assignment of errors is, that “There was no valuation in
money fixed upon said lots, and there was no sum of money assessed upon
the same by the said commissioners; and the common council and the
Common Pleas Court had no jurisdiction, power or authority to assess or

give judgment against said lots for any sum of money.”

The assessment roll which was introduced in evidence, appearing on
page 22 of the transeript, is set out in and the word “valuation” is put
cver the top—without anything else—but at the bottom of the column the
wnole amount is fizured up and the aggregate put down in dollars and
cents, with the proper dollar marks. The report of the City Collector,
tound on page 5 of record, recites and explains the meaning of the figures
touad in the tabular columns, while the judgment book, found on page 9
of record, conforms in every respect to the Lawrence v. Fast dollars and
cents rule. Does it make any difference as to where the dollar marks in

an assestment roll are, whether at the top or bottom of the column, or

whether a valuation should be set forth in dollars and cents, against each
man’s land, and each marked with the dollar marks—does not the word

«yaluation” at the fop, and the dollar mark at the bottom, sufficiently indi-
4
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cate without any “guessing,” that the figures placed opposite each man’s
lot, means that it is valued at so much in dollars and cents? A lithograph

of a dollar and cent attached to each man’s premises by the commissioners

could not, in my estimation, make it more certain.

VIIL.

CONFIRMATION CONCLUSIVE.

The objections which are here made, I have shown on several other ac-
casions at this term of the court, are proper grounds for opposing the con-
firmation of the report of the commissioners, and cannot be reviewed in
this court. The parties have had their day in court, and having utterly
neglected to interpose any objections, they are absolutely estopped. Sce
sec. 7 of chapt. 7 page 40 of Municipal Laws, which makes the confirma-
tion of the common council “final and conclusive on all parties interested.”

2 Kernan 406.
1 Kernan 27.6.
0 Paige 16.

6 Paige 625.

CONCLUSION.

And now, in the language of Judge Treat, in the case of Athins v.
Hinman, 2 Gil. 452-3—In dismissing the various objections taken to
’f these proceedings, I cannot forbear the remark, that they are perfectty
“fechnical, The duty of every citizen to contribute, in proportion to the




T A A s ey T S e e

15

«value of his estate, towards the support of the government- which pro-
¢ tects him in the enjoyment of his rights, must be acknowledged by all.
«The present revenue laws are liberal in their character; the rate of
«taxation is uniform and reasonable. The tax-payer can readily ascertain
“the amount he is required to pay. He has several months in which to
“make his payment, after his property is assessed. If he omit to pay»
«and his land is sold, he has still the right to redeem in two years from
«the sale. If, after this delay he suffers his title to be transferred to the
« parchaser, the loss must be attributed to his gross disregard of his
« duties and interests, and not the fault or injustice of the law. He should
“not, then, be permitted to defeat the title of the purchaser by interposing
«mere technical objections. If allowed to do it, he is enabled to take
«advantage of his own laches and wrong, not only to defeat the claim of’
«the purchaser, but to avoid, altogether, the payment of his share of the
“ public burden. Where all the material requisitions of the law have been
“«substantially complied with, courts should not hesitate to sustain rights

«fairly acquired under them.”

«Jt is time that the object and design of these enactments should be
“regarded. Judges should not be alert to discover frivolous objections,
«and resort to mere technical rules to sustain them, in order to defeat the
«claims of a purchaser. Such objections are generally insisted on, and
“have, in some instances, been countenanced by the courts. They pre-

“ceed from a one-sided view of the subject.”

Again Judge Seates says, in the case of Hinman v. Pope, 1 Gilman,
141-2 : “The courts have adopted a rule of strict construction in these
«cases of ,naked powers, requiring a party to show a strict compliance
«yith every prerequisite of law. This vigilance of the law upon naked
“powers, is a substitute for that vigilance which interest always prompts
«in those who exccute a power coupled with an interest. But technical rules
«should have their limit svbservient to the public good. 'The government

“must have revenue, and it must. he collected from all; it must be en-
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“forced from the unwilling and negligent by disposing of their property to
“those who are willing to advance the moneys. But it will be impossible
“to do so if technical rules are applied to defeat their rights acquired under

“sales upon all and crery plausible pretext of error that ingenuily can from

“time to time suggest.”

«If the public_confidence is destroyed in ever acquiring a title free
“from technical objection, the state will be unable to collect her dues as
“no one will advance where the blunders of ignorance and negligence in
“executive officers, in not complying literally with the law, will be allowed
“to defeat their rights.”

“ Legislation can hardly keep pace with tngenuity, so as to remove, or

“anticipate the grounds of objection.”

Again, in the case of McMillan v. Robbins, 5 Ham. R. 28, Judge -

Hitcheock says—<T am aware that it is common to complain of tax laws,
“and there is, perhaps, no part of legislation which is more difficult to
“perform satisfactorily, or in such a manner as to do equal and exact jus-
“tice to all, than to frame a revenue system. We are aware, too, that
“courts have been ASTUTE to find defecis in tax sales; so much so, that
“in this State at least, it has become the general, if not the universal
“opinion, that a title derived under such a sale cannot be supported.
“Whether courts have done wrong in this, it is not for us to say. The
“ consequences, however, as members of the cbmmunit}', we cannot but
“yegard. That it has a direct tendency to encourage those who dislike to
“pay a tax, in the neglect of the performance of this duty, there can be
fno doubt,”

E. ANTHONY,

Attorney for City.




