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SUPREME COURT OF ILLINOIS

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1863.

THOMAS SPEER Assignee of Isaso Sprur,
Jorn A. NErLsox,

vs.

BENJAMIN H. SKINNER,

Error 10 Coox Circurr Courr.

ABSTRACT OF RECORD.

————————

1 This is a bill in Chancery, by defendant in error, stating he is in pos-
session of the ¢ Metropolitan Hotel,” in Chicago, under a lease,-since
May 1, 1860, from B. F. Hadduck to him, for the entertainment of
2 boarders, travelers.and guests, who are lodged and fed therein by him ; {
and that the furniture, goods, etc., therein, are in daily use, which he, on
9th November, 1859, at a public sale, under a chattel mortgage given by
Gates, to said Hadduck, dated 81st May, 1859, purchased, de-
geribed in “Exhibit A,” and paid therfore §2,675 75, took possession of
same, which, at the time were, and still are, in his possession, in sald
hotel ; and he is now the absolute owner of the same goods, ete.

3 That on 8th November, 1860, he beecame possessor of all the goods
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(2)

get forth in ¢ Exhibit B,” then in said hotel, by agreement with said
Hadduck, who then purchased the same at a Receiver’s sale thereof, un-
der a decrec of this Circuit Court, in part payment of u debt due Had-
duck, secured by a chattel mortgage on same, from Goodman & Mason
to Benson, tor a reasonable rent to be agreed by them, under which he
took possession of said goods, and still holds the same in said hotel. All
which are in daily use in said hotel, and without which he could not
carry on said business; and their removal would injure and destroy his
credit and business. That Thomas Speer, assignee of Isaae Speer; pre-
tends to have some claimn on said property, goods, etc., by virtue of some
process against the goods of said Gates, but which process and claim. 7s
in all respects subject and subsequent to his, Skinner’s and Hadduck's

purchases aforesaid, as Speer knows ; but said Speer & Nelson have en- -

tered into said hotel, taking inventory of the goods, and threaten to re-
move, sell and dispose of same to their own use, without regnrdim

rights ; that they arc insolvent ; that Speer claims the property as as-

signee, but he has been removed by U. S. Circunit Court, and B. S. Mor-
ris appointed Receiver of the effects in his place. Skinner therefore prays
that Speer & Nelson be restrained by injunction, That they'answer
without oath, and the injunction be made perpetual.  Bill sworn to,

8 to 21 is “ Exhibit A.” From 21 to 40 is “ Exhibit B,” referred in hia
bill.

Summons issued, May 31, 1861 ; and served.

41 %» THoS. SPEER’S ANSWER
e OB DREEL E e e B

42

223,

224,

2y7.

43

e Denies Skinner purchased the goods and paid therefor $2674 75; but,
if he did, he did so with notice of*Speer's claim thereon for back rents
due, and for the purpose and énfent to hinder, delay, and to defraud
Speer out of his claim fo1 his rents (see Record, folio 277). That Gates
replevied the goods from Speer, and officers distrained for rents due him.
That replevin suit was then pending ; denies the possession of the goods:
was changed by the alleged sale ; denies Gutes was general owner of the
goods so alleged ; avers they were and still are the property of Goadman
and Mason, tenants of Speer, as Hadduck knew when he took his mort-
gage of Gates. That Hadduck, Gates, Goodman and Mason, in making

——
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baid mortgage, confederated together with ¢nient to hinder, delay and de-
fraud Speer out of his claim on the goods, for rent due him as assignee o}
Isaac Speer, from Goodman and Mason, That T. Speer, as suck
assignee, on 20th March, 1858, by his bailiff, duly authorized, took
and distrained. said goods, as Goodman and Mason’s property, to

pay their rents due him; and such proceedings were had therein that

this Court; found $6,609 84 due him, and cettified the same according to
law. That Gates replevied said goods, April 9, 1858, in this Court, which
suit was tricd in May, 1861 ; tha jury found the issues for Speer, and that
the right of property in said goods was in Goodman and Masor, and
not the property of Gates; and the right of possession thereof was in
Speer, and the goods were liable to said distress, for said rent; and judg:
ment was rendered against Gates for the return of said goods ; and Spger
insists that said verdiet and judgmen_t are final and conclusive against

Gates and those claiming under and through him,

Other warrants by Speer were issued in July, 1858, for subsequent
rents—were levied on said rroods, with other goods, which were replevied
by Gates, and like proceedings and results as aforesaid. That G. and M.,
with intent to detraud Speer out of his rents, made a pretended sale oi_'
said goods and chattels to said Gates, and to sell and assign to him their
leases of eaid hotel; of all which Gates, Hadduck and Skinner had
notice at the time they became integtSted in said goods; ‘which sale to
Gates was held to be frandulent and void, by the verdict and judgment
aforesaid, which is conclusive against thce and those claiming under
him. That Skinner and Hadduck were present at said trial, and severally

M A further evidence of the fraudulent pur-¢ #5550

poses and intent of Gates and Hadduck is in procuring Levi North, Jos.

Smith and II. N. Ieald to sign Gates’ uplexm bond for said goods, un-
der the promise to secure them agdlnst loss, by mortgage on said goods,
and then Gates executes two mortoages on said goods ; one to Hadduck
to secure him in the payment of $1 744, and the other to said sureties.
That the mortgage by Gates ta Hadduck was made with intent to defraud
Speer and other creditors of Goodmnn and Mason, of which Skmné{ had’

notice at and before his alleged purchnse
13"\

That Goodman and Mason, on'14th January, 1857, made a pneténde&_l

10&&:@;20

sé&,&.,,m
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mortgage of said goods and chattels, to F. H, Benson, purporting to se:
cure the payment of their note to him for $10,000, in one year, with
interest at ten per cent. That on 20th January, 1858, Goodman and
Mason and Gates, filed their bill in this Court, and #njoined Benson’s as-
signees, Beverage and Moss, defendants, from foreclosing said mortgage,
on the ground it was paid and overpaid by §2,500, which bill was sworn
?o by Goodman ; which bill was never answered. - But on 22d September,
1859, the parties procured B.T. Hadduck to file what they afterwards
sometimes called a cross bill (sometimes a supplemental and other times
a bill of interpleader); reciting Goodman and Mason’s bill, making
them and Benson, and his assignees, parties, ciaiming‘ he held G. and M.’s
note of $2,000, dated 12th Augnst, 1857, to Benson, indorsed to him.
then due, and avering it is secured by said mortgage to Benson, praying
a foreclosure and sale of the goods to pay the same ; Benson, Beverage and
a Wi, P. Moss answered it, admitting its allegations to be true, and
‘stipulated Hadduck should have such decree and sale, and also to include
$300 note, with ten per cent. interest, to pay Beverage and Moss; and
such decree was accordingly made in March, 1860, under which decree
the property described in * Exhibit B,” was sold to Hadduck, as claimed
in Skinner’s bill, by Receiver Kimball, tor $3,291 20, as appears by the
record and proceedings; all whick Speer charges to have been * lqd,
made, contrived, concocted of malice, fraud, cover, collusion or
quile, to the intent or purpose to delay, hinder or defraud said Speer and
other creditors of said Goodman and Mason of ¢their just and lawful
actions, suits, debts, rents and demands. That the decree was not ob-
tained in good fuith and bona fide, but was fraudulent and effected in
truth Zo protect the said goods, and to d:feat the Jevies of the distress
warrants aforesaid, and to keep the goods in the hotel for their use and
benefit. That the indorsement on note ot $2,000 was without @ good or
valuable consideration, and with notice of G. and M’s defence stated in
their bill. That said $2,000 note formed no part ot the note mentioned
in said mortgage to Benson® That the title to the goods described in
“Exhibit A” being in Goodman and Mason, and not in Gates or
Hadduck, of which Skinner had notice,ﬂut or before the sale by Had-
duck to him, and the sale was fraudulent and void. Speer admits he
claims the right of him and Nelson to sell the same property, to pay the
rents, interest and costs of snit certified by the court, according to law.

U103 Tt W brm firilrretect 1t [Ty cemtors e Y e (den 152 40.)
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Bpoer dendes his said claims ave, in all or any respect, subject and
subsequent to sald Skinner and Hadduck, as alleged in his bill. That
said goods were, and still are, the property of said Goodman and Mason,
and never the property of Gates, under whom Skinner claims title thereto.
And that the verdict and judgment on. that question are final and con-
clusive against Gates and those claiming nnder him. Speer admits he
and Nelson, deputy sheriff, were acting under, by virtue, the orders and
process of said Circuit Court, duly issued on judgments, in said Court, in
said replevin suits. That Skinner has not, by his bill and proceeding, in-
titled him to any relief in a court of cquity, as against M
son, and on that point he prays the judgment of this Court, etc., ete.

——

CuArren MorteacE by Gates to North, Smith and Heald, to indemnify
them as his sureties. Made part of Speer’s answer.

REpLIoATION to Speer’s answer. Cause heard,

Drcree perpetuated the injunction, that the mortgage by Gates to
Hadduck was valid; and the sale by Hadduck to Skinner was valid,
and gave good title to the goods free from the claims of Speer. That
the decree in the suit of Gafes and others vs. Benson and others, and in
the suit by Hadduck vs. Goodman et al., ave valid and legal ; and the sale
by Receiver, Kimball, is valid and legal; and the title in Hadduck is
good and free from the ‘claims of Speer, who has no lien on the goods;
and that the defendants pay the costs.

COMPLAINANTS’ EVIDENCE.

Oerrrricate of evidence. Towne corrected Hadduck’s notice of sale
under his mortgage. '

J. A. MARrsAALL’S depositiou (for Skinner) : testifies he, on 9th Novem-
ber, 1860, sold at the hotel, the goods, in the Exhibit 1, described. He
sold for the Receiver, Nov. 9, 1860. Mr. Hadduck settled with the
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78 purchasers. Did not know what goods were taken at the sale; under the
decree. Hadduck bought all.
& 79 Isaac Speer forbid the sale in Skinner’s presence. No one present but
80 Skinner and Hadduck at the sale till all ‘were sold, in dining Toom y then
§1 others came in, but none bid but Hadduck or Skinner. He saw.no notice
of the sale.
52 W. H. W arr testified (for Skinner): that he was cashier of the * West-
ern M. and F. Ins. Co.,” and on 15th November, 1860, he paid Hadduck
83 $9,674 94, on Skinner’s check, which was returned to Skinner. - Could

not tell when the money was deposited there.

84 M. D. Henxessy testified (for Skinner): he was attorney for Goodmap
and Mason and Gates, in 1858, vs. Beverage aﬁd Moss, in a Chancery suit,

85 in which Hadduck filed a supplemental bill. A stipulation was made to

86 gettle it; made in good faith; no fraud used to his knowledge. Tha bill
of G. and M. was drawn by him; llﬂyﬂ______lﬂuardhgmoysto\mtrge,

& Iy as they were supported by the papers in the Aands of the defendants’ o

o solicitors. . (T bl boart St To by bararhroon . flocosomet bsrerem atbecds
T Bl - dee bl o fopr /] [ /45

87 Exhibit No. 4, is Beverage’s Memorandum (see p. 113.)

Ile did not Anow the terms of foreclosure on which Hadduck’s bill wgs

made. Exhibit No. 4 (Hadduek’s $2,000 note) corresponds with one men-

88 tioned in said bill drawn by kim. (Not true.) If G- and M. had taken up
their notes, there would have been a balance due them from Benson and

Co. One of the notes was given to Benson and Co., as collateral security

89 for another note. Ie was also atlorncy for Gales, in the replevin suits.
90 Does not know what the $800, mentioned in the decree, was fot. [bflee fiw atseitiec ine &iTlis
-_—— = Ry Qd‘/,,m“‘“‘“};
91 Jonx Carorners (for Skinner) testified: Hadduck issned Jandlord’s
92 warrant in 1859, against Gates. He served it. It was settled! as he yn-
{

derstood, by a chattel mortgage.

WW 75‘ F. II. Bexsox also testified (for Skinner): Benaonﬁ_comprom?_a,e(! tha
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e suits for him, 'He 1'§cgived Hadduck’s note for $300. Forgotten how 3t
94 was settled. Settléd in good faith. There was a balance due Goodman
and Mason from Benson and Kingsbury, October 8, 1857, of §2,174 58,
with interest to 7th March, 1860, made $2,60C 08. Goodman and Ma-
son’s mortgage was to secure him for any obligation. At this time their
95 note for $300, and two others ot $1,500 each, were outstanding. He
procured one of them and handed. it to Gates. These two notes were set-
tled by paying him $400 cash and Hadduck’s note of $300, leaving the
96 Hadduck’s note of $2,000 and his note of $300 to be paid out of the
mortgaged property. The mortgage was then ass'ilgned to Hadduck,
Neither he or his assignees answered Goodman ef al.’s bill vs. them.

98 Can’t tell why. He says © Exhibit No. 3 contains a stalement of zia?
sottlement. It is in Beverage’s handywriting. The $2,000 note became

99 connected with the mortgage by /4és puiting ¢t into oopoulatior by splé to
Swift and Co, Don’t recollect advancing to & and M. any money on

100 this $2,000. His indorsement on that note is without recourse.” He

supposed it done at the settlement. The note for $2,000 (see Exhibit
No. 4), he saw Hadduck take from his pocket_, at this examingtion.

103 A. F. WerLs™ deposmou (amounts to nothmg)

107 Exhibit No. 1 is Gates’ moncraore to Hudduck of §1,744 66, dated
May 31, 1859, refered to by Benson.

112 Exhibit No. 2 is Hadduck’s account Wlth the hotel from May, 1858, to
June, 1859.

113 to 115 Exhibit No. 8 (in Benson’s deposition) is Beverage’s memorandum how

the settlement was-made. LW Wik o dleerece Lo /‘ruwd*"(—) T olepfroceol J/”"”

115 Exhibit No. 4 is the $2,000 note. A copy is here given ; also copy of
indorsement. lsHcoe T ¢ cocers<” : ;

117 to 143 Cory of Goodman and Mason and Gates’ bill, s. Benson and hl;rfls-
Vo Lui; 12.500. 0 ¥

— signees. Sworn to. (_w f'lw.:w orat ) / Vor. fonf. g

143 Exhibit A is a copy of G. and M.’s mortgage to Benson, referred to

144 in this said bill. L .

WM&W
1
e L e )
%W;Mmff“:‘“ fgho e ) e
149. 7 l«//Zwo::*‘: mw@ coar clloZinlls
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Value of goods mortgaged is over $15,000.

The mortgage to be void on payment of the $10,000 note (no other
indebtedness is named therein.)) Exhibit B is Benson’s receipt to Good-
man and Mason, referred to in their bill. Here Hadduck’s cross bill (as
he calls it), after reciting G. and M.’s bill, he says they and Benson and
Co., are insolvent. That he holds G. and M.’s note of $2,000, payable to
Benson and Co., and indorsed by him, and is secured by said mortgage
to Benson. (Not true) He calls for answer without oath from Benson,
Kingsbury, Goodman and Mason, Beverage and Moss.

Wi Joixr ANSWER of Benson, Beverage and a Wm, P. Moss, Jr., (no such

person as Wm. P. Moss.) Benson and Beverage admit they attempted to
take the mortgaged goods and sell them, to pay the $10,000 note secured
thereby ; but was 2njoined from so doing. (Pretty admission!) They ad-
mit that the allegations of G. and M.’s bill to be Zrue. They admit that
on the 8th October, 1857, there was a balance due to G.and M. of
$2,174 585 and the day before they negotiated G. and M.s note of
$1,500, dated September 8, 1857; that Beverage and Moss have the
other 81,500 note, They were put to great trouble, to wit: §100 worth,
in trying to get and sell the goods therein ; also for defending this suit

another $100, chargeable under the mortguge; ready to set off claims.
There is a balance due Beverage and Moss’s assignees of' $1,016 07.

%CW&:—WWM f;.)

170 to 171 Reprication. Copy of $10,000 note. Copy of mortgage to secure

176

177

its payment. Zvansfer of the mortgage, with stipulation, is only $2,000
note. Then another is, that the $2,000 note, and its interest, and Had-
duck’s own $300 note and interest, is the balance due on the $10,000
note and mortgage; and that Gates, Goodman and Mason shall file ans-
wers to Hadduck’s bill. (This is signed by ¢ Hennessey, solicitor for
Gates and G. and M.”) ST TR ol A i

Turrp STIPULATION is,h a “ decree may be entered” in the supplemental

bill, for §2000 note and interest, and the $300 note for Beverage and

Moss, given by Hadduck, with ten per cent., signed by ‘“Hennessey,

solicitor for Gates, Goodman and Mason.”
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Droree: that the answer to Hadduck’s bill shall stand as answer to
botk bills. That he is entitled to $2,642 22, amount of both notes and
interest. That the mortgaged goods be sold, ete.

183 to 190 Recriver’s REeporr of sales, and payment of $3,291 20, including

191

192
193

194

195

196

197

200

attorney’s fee, $183, and $164 01 to anctionecr, and $§164 01 to Receiver
(five per cent. each; (and neither of the Speers were made parties to
any of these proceedings till Skinner’s bill is filed, to quit the titles of
their ill-gotten gains.)

(Here follows evidence offered by Speers.)

Jos. Sm'm’saé:p‘tﬁ[io.nx_ (He was one of Gates’ suretiés in the replevin
bond). Skinner told him he purchased conditionally, if he could get a
good title, and not absolutely ; that he had paid only $600 for the pro-
perty. Hadduck promised him, it he would keep still, and take no
steps in the matter, he should not suffer.

N

J. A. Nersow, deputy sheriff; testified—he had an Execution vs. Skin-
ner, 15 May, 1861, demanded payment or property. Skinner said he
had neither.

Jas. A. Marsuarr testified. He, as auctioneer, sold property on Had-
duck’s mortgage from Gates.

Nov. 9, 1860. Skinner the only bidder at the sale; he bid in the pro-
perty, and when applied to for payment, he referred witness to Had-
duck, who said it was all right, he would settle it. It was never paid
for, to his knowledge. Isaac Speer objected to the sale; said it was
illegal ; he saw no notice of the sale; don’t know any was given. He
made the sale for ten dollars. (These were excluded by the court, and
excepted % ,;m e I

Jas. A. Magsuacr testified.  He sold alZ the property in the hotel.

Dunnine testified, that Wilson was allowed to sell a part of the saloon
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property to satisty, in part the order of the court. Hadduck refused to
let any more be sold.

Copy of the writ for the return of the goods is here given.

Sheriff’s return ; sale stopped by injunction. He said these were the
writs.

Another writ for return and sale. Skinner said he bought of Had-
dock, and if it was Hadduck’s property he wanted it. Sale amounted to
8400 or $§500. Hadduck claimed as his.

__MocDonarp, (a boarder), testified. In March, 1861, he returned to
Chicago ; conversed with Skinner, who previously said lhe was renting
the furniture of the hotel. Me. asked why he did not buy it. Skinner
said he 2ntended to do so if a suit or suits then pending were decided in
Hadduck’s tfavor. S. has kept the house since May, 1859.

“uNELSON, (deputy sheriff)) testified. He went with the writs (returno
habendo) to get the property. Hadduck turned out some things and e
sold them. Skinner bought some. Witness had /2 f@. vs. Skinner of
$480.42, in April, 1861; he demanded of him money or property to
satisty the writ. Skinner said he had neither money or property.

Isaac Serer’s deposition offered in evidence, in which he testities—

Skinner said, betfore the sales began, in the presence of Hadduck, that
he would give $8,500 for the turniture, it the difficulties were settled
and he get a yood title, but he would not bid at the sale; said he had
no cash to pay down. Hadduck said he would give $2,500 for Speer’s
interest in the property. Witness assigned all his interest to Thomas
Speer. Goodman told witness there was nothing due on their mortgage
to Benson ; that the notes he left with Benson and Kingsbury had no
reforence to the mortgage, and were not to have. Mason said he knew
nothing of the decree and he had not assented to it. Gates said the bill
of Hadduck was filed, decree entered without his knowledge or assent,
and it was done to cut off Thomas Speers’ claim, and he would rip it up
if Hadduck did not pay himn.
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Jos. Saore’s deposition offered, objected to, excluded, and excepted to.

Cross-ExXAMINED.

Is distress warrant vs. G. and M. for $7,892.84, signed by Thomas
Speer, assignee.

For inventory of goods destrained, see Exhibits A and B, at p. 9 and 39.
Summon vs. Goodman & Mason, returned served.

Court found $6,609.84 due on lease, and certified to it under seal.
Writ of replevin to coroner by Gates vs. Speer.

Property replevied by Gates.

Copy of replevin bond of Gates, Nort]l, Sinith and Heald.

Copy of the declaration of Gates in replevin.

Are Speer’s pleas of property in himself, and property in G. and M.
Issues joined and jury empanelled and sworn to try same.

Jury, after consideration, returned a verdict of, * We, the jury, find
the issues for the defendants, aud that the right of property and the right
of possession in the goods and chattels mentioned in the declaration, is
in the defendant.” Judgment on the verdict tor a refurn of the goods,
&ec., and for costs.

Another warrant o' distress of Spear vs. G. & M.

Suamrons of Speer vs. Goodman & Mason.

Another Distress Warrant of T. Speer vs. G & M., goods, for $105.96.

Soanrons in same. 239 a like warrant for $105.96.

-
Suamons in same. 246, Finding ot Court and certified. s Z . Lade
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Wj&/ﬁﬁ" 247 A like finding, &e. 249, Like finding, &e. 250, Like finding, &ec.
251 ‘- Another writ of replevin by Gates vs. Speer, &e. 253, Return writ.
253 Replevin bond, signed by Gates and B. . Hadduck, as surety, Au-

gust 5, 1858.
(This proves Hadduek’s notice of all these proccedings—he holding a
mortgage on the Aotel, and thus trying to prevent Speer’s getting money

to him on his mortgage—helping these ¢nsolvent tenants to defraud Speer
out of the rents, was unjust.)

254 to 256 Is stipulation for judgment and order for return of goods in part.

257 Isaac Speer’s Jease of July 1, 1853, to Goodman & Mason for ten

263 Years, for §11,000 for the hotel part of said house, and three other leases.
20-l69] o St /6D f Seccts kX firge 2y 4.

264 2p Leas, from same to same for a lower room at $800 a year, dated

June, 1857. {lecorecerc

263 3p Lrask, from sane to same for another part of said building at $1,800,
dated July 5, 1856.

273 41E LEease, from same to same, for another part at $800, dated July
3, 1856.

207 The conclusion of the judge's certificate of evidence.

257. In each lease 2s a clause that Speer should * have a Jirst and valid lien

on all the goods and chattels of G. & AL as securdty for the payment of
the rents—any law to the contrary, notwithstanding.” Nor would
¢ they underlet the premises, or assiyn the lease, without Speer’s written
assent.”  Gates & Hadduck claim that G. & M. sold and assigned the
leases and all the goods to Gates; if so, Gates & Hadduck had notice at
the time, of Zerms of said leases, and that back rents were due, and that
there was a valid lien on the goods for back rents, as they claim title and
possession under said leases, sale and transfer. 4o < /1. - 57.
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IN SUPREME COURT

OF STATE OF ILLINOIS.

ADDITIONAL ABSTRACT.

The abstract in this case is very impertect; to aid the courtin get-
ting at the matters in controversy, we will in part supplement it.
No question is made in regard to the right to try the questions in
this way, for by the record it appears, p. 69: “And the defendant,
upon such argument, waived the question of jurisdiction of a court
of equity to entertain the case, and stipulated that the court should
hear and examine the case upon its merits, without considering the
question of jurisdiction or the right of a court sitting in chancery
to hear and determine the case.” And as no question of the kind
is made in appellant’s brief, we, therefore, will adduce no authori-
ties upon that point. The case naturally divides itself into the two
questions: 1st. Has Speer, by levying his distress warrant against
Goodman & Mason upon certain of the goods which Gates re-
plevied and gave the usual bonds, acquired any such lien upon the
property that it will override the title or claim of Skinuner to the prop-
erty? 2d. What is Skinner’s title to the property? As the last is
a question of fact, and will require a reference to the record, which
is not abstracted, we will refer to the record: The property in ques-
tion is goods and chattels, in constant and daily use about the Me-
tropolitan Hotel, kept by Skinner, and consists of what is required
to keep a hotel ; and is described in schedules A and B. The prop-

69



73

s 2

eity ddseribedtin-schedile A,the:purchased: at :a chattel mottgage
sale, under a'mortgage made by Gates tor Haddock; and - paid for
the same $2,675.75. The proof upon this point is a mortgage

made by Josiah L. Gates to Benjamin I'. Haddock, dated May-31,

“1859, and given to secure a note of $1,744.66, of the same date, and

payable with 10 per cent. interest, in one year after date: the note
and mortgage are to be found upon pngés 107, 108, 109, 110,112
and 119 of the record. Edward P. Towne testifies: he is an attor-
ney at law. Some time in October, 1860, B. I". ITaddock came to
my office with this mortgage, and requested me to examine certain
notices in writing for the sale of the property under the same. I
examined and corrected the same, so as-to conform with the pro-
visions of the mortgage in regard to the sale of the same. Three
copies were prepared and signed by Haddock, and a clerk in our
office named Hamilton took the said notices and a hammer and
went out for the purpose of posting the same; and when he re-
turned, stated that he had posted the same, one at Metropolitan
Hotel, one at the court house, and one at the post-oftice. These
places were designated by me as_public places in the county ot
Cook, and said notices were prepared and posted more than ten
days before the day of sale. The notices are not in his possession,
and don’t know where they are. It was admitted by the, plaintiff
in error that the notices referred to by Towne were posted by Ham-

ilton as stated.

James A. Marshall testifies that lie is an auctioneer. On the
9th day of November, 1860, he made a sale under the direction of
B. F. Haddock, at the Metropolitan Hotel, under this mortgage
from Gates to Haddock (which is shown. to him). Previous to this
gale he had made a sale at the request of Granville Kimball, re-

ceiver, which sale closed on the 8th of November, 1860, and em-
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bracett (part-of--the property: mentioned An-the:mortgagoii-Eho bals
ance ‘of .the -property not sold at the receiver’s sale, sold under the
mortgage on the 9th; that he was'simply.auctioneer in making the
sale. - It was.conducted as T generally conduct sales: . The plain-
tiff, Mr. Skinner, became the purchaser. -Mr. Haddock ax’x‘anged'
with him for the pay. The articles were sold separately or by the

piece, when it could be done so, so as to fetch the best price at

public auction, for-cash. They were sold -in the usual manner, for

cash. He inade out the bills for the receiver’s sale. On .cross-

examination, says B. F. Haddock did not become the purchaser of
all the goods sold by the receiver. Don’t know what articles oth-

ers purchased; the amount did not exceed $300. IHaddock re-

purchased the same; made a bill to Haddock. Isaac Speer

and Thomas Speer attended first' sale; Thomas was only pres-

ent at the second but a moment. Isaac Speer, howeyer, was .
present at the last sale. Don’t remember that they forbid the

first sale. Isaac Speer objected at the first sale to my sell-

ing in the large quantity I was then at. But at the sccond

sale he came into the dining room and forbid the sale, sta-

ting that it any purchased they did it at their peril. Skinner was

present at the time whon Speer objected to the way I was selling.

I was offering a bed, bedstead and bedding of one bed for so much

for the lot.

Bill of sale from Marshall to B. F. Skinner for $2,674.95, cop-

ied at large from pages 8 to 21. -

William H. Waite testifies that he is cashier; that on the 15th
day of November, A. D. 1860, he paid Mr. Iaddock $2,674.94
on Skinner’s cheek ; that the check was returned to Skinner when

his account was made up. On cross-examination, says: The

78
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oney,to pay-that check wag deposited; thoreat varivus times. He
had that amonnt there, kept in his .own name. He had been de-
positing in-the bank. six months: or a'year. The money paid Had-
dock was taken from, the bank -and not redeposited. He (Skin-
ner) always made his deposits in small amounts.’
\ ] ;

John Carothers testifies that late in the spring he served for
Haddock a distress warrant against Mr. Gates, of the Metropolitan
Hotel. Went and served the distress warrant, and closed the house
for a short period, an hour or so; then put in keepers. It run
along-two-or three days, and was settled, as 1 ﬁnderstood, by a

chattel mortgage.

W. H. Wells, from 103 to 106, testifies to seeing the notice
posted at the hotel of the sale made by Marshall; that Marshall
sold the furniture of the house, and that the sale lasted two or

three days,

In the abstract filed on the other side there appears the depo-
sition of Job Smith, J. A. Nelson and James Marshall, and that
the same were excluded by the court. By reference to the record
it will be seen that this is not so. The record shows the defend-
ant “then offered in evidence the following affidavits” (190);
then follows the affidavits; and after which occurs the following
(196): ‘“to the reading of which the complainant objected, and
which objection the court sustained.” By calling these depositions,
we do not know what is intended. No principle is better settled
than that affidavits cannot be read in evidence on the final hear-
ing; they are ew-parte, and the other side have no opportunity

to cross-examine.
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From 197 to 199 is the depusition‘of J. A: Matshall, called us
a witness for the appellant. . There is 'very little additional in his
testimony, except he says that when he commenced the sale; at
his own suggestion, he offered the whole contents of & room: Had-
dock wanted the sale made for the best advantage. Speer objected;
stated it was not best, and it was done otherwise; that he has
been an auctioneer 23 years, and the sale was so condncted as to
bring the most money. The usual way of selling chamber furni-

ture is in sets, but Speer objecting, it was done othertise.

Appellant then introduced C. N. Deming. We add to the ab-
stract, May 30. Speer wanted him to help Nelson to take an in-
ventory of the furniture at the Metropolitan Hotel. Haddock eame
in. Nelson said he had the distress warrants shown him. (One
describes a large amount of property, and the other the ‘bar-room
property.) Haddock was willing to turn ont the bar-room property.
Skinner objected ; said the property belonged to him. Haddock
said he would make it right with Skinner. Was present at the
sale made by Marshall. Skiuner was buying; also other men. Isaac
Speer bought and bid. On cross-examination says: The property
in the saloon is on the back of the writ ; ; (this is not in controversy'in
this suit) ; this Haddock was willing to turn out, and with the bal-
ance £aid we had no right. Skinner claimed the property as his.
Haddock was to make it vight with him. The first sale spoken of
by him was a receiver’s sale by Marshall. Saw hand-bill ; thinks .

he saw them stuck up. Was a partner of Speer.

The writs were oftered in evidence, 200 to 205. On the back is
an indorsement showing the return of certain of the property, which

is not in controversy here, and which was the saloon furniture,

199
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205
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TAL 209 .of *tlie abstract; occurs what purports to be the deposi-

tion of Isaac Speer. This depositiori-was rejected, as was also that

of Joseph L. Smith. By reference to the record, page 222, it will

be seen that objectiens were made to these depositions before the

hearing, on the ground of interest; and it was admitted that the :
defendants (below) claim the property as belonging to said witness;
Isaac Speer, he having made an assighment for the benefit of eredi- .

tors ; and it being admitted that the witness, Staith, signed the re- '

plevin bond, and is holden for the return of the property, the objec-
tion was sustained. We do not well see what argument could be
made upon their admissibility ; indeed, none is made in the points

filed.  In regard to the. goods described.in schedule.B; the .bill

alleges that he holds theni, under an agrecment with Hadduck, as

lessee. . Hadduck’s title is derived under a re®iver’s sale. Byour
brief, a chronological statement is made of the facts. The mort-
gage by Goodman & Mason to I. II. Benson, is dated January
14,1857, and secures-on its face a note of $10,000, of even date, due

in one year, with 10 per cent: interest. Upon the maturity of the

" mortgage, Benson’s ‘assignees undertook to take possesion. Janu-

ary 20, 1858, Goodman, Mason & Gates filed their bill in ¢hancery
against Benson, ef al:, in the Circuit Court-of Cook County, [the
record of which is given from pages 116 to 190,] and procured anin-
junction enjoining them till the further: order of the court. The
bill set forth that Goodman & Mason were the keepers of the Metro-
politan Hotel, and the owners of the furniture :- that Benson was a
banker: that Goodman & Mason cxecuted said mortgage note:
that ¢ they were given to be held as collateral security for the pay-
ment of any indebtedness then existing, or which might thereafter
acerue to said Benson, as banker:” and that Benson gave the fol-

lowing receipt :

{

?
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ccnh sddean b stomanr il e eriesSt Geiokde, ofanty, 161957

«Recld: of Goodman & Mason a chattel- mortgage upon-furni-
ture, &ec.; in. the Metropolitan Iotel, conditioned for the fpayment
ofa note, dated. January. 14, 1857, for.§10,000, payable-in one:year
after date, said mortgage and note -being held by me. as. collateral
security for any indebtedness now existing, or. which may-hereafter
accrue to me, or I'. II. Benson & Co., whether the same exists.in’
the form of bill, note, check, account, or in any matter whatever,

and agrees to give np the note and cancel mortgage when Good-

man & Mason shall pay. all indebtedness to I'. . Benson, or I. IL. .

Benson & Co.”.

It-then-goes on and states the dealing between.the parties, and.
after saying that Benson took in one Kingsbury as partmer :. that
said G. & M. made, during the ‘months of . August.and September,

their four promissory notes, two dated. August 12, at-60 days; for

149

£2,000 each, one dated August 27, at.90 days; for $1,000, one dated =1 .

September: 8, at 80 days, for $1,500 : that, August 27th, they-made
another note of $1,500, at 90 days, as collateral to one of the $2,000
notes : that these notes were discounted and placed. to the.credit of
G. & M., and that Benson & Co. have failed, and that G. & M. had
credit upon their books of some $2,500 : that said notes have been
negotiated by Benson & Kingsbury, and are in the hands of dona
fide holders : that G..& M. sold 'said -furniture to-said Gates, Nov.
5, 1858; subject to saidmortgage : that .Beason & Kingsbury did,
on or about the 14th day of October, 1857, make an assignment for
the benefit of creditors, to John L. Beveredge and William P.
Moss, and are insolvent.: that on the 14th day of January, 1858,
the day said.note and mortgage matured, said Beveredge & Moss
declared the condition of said chattel mortgage broken, and enter-
ing the said hotel, undertook to take possession : that they will do

so, unless restrained : and that’ they have no guarantee that the



et SRSt i CUlENE .

0z
'8
------ a bir”

140 "ﬁ‘rtf)dbeas‘t'\'xll e ﬁ‘pplfcd {4 katd” notes, and pmymrr tilat account
i rivay b tiikel betiveen caid G. & M. and F. H. B. and F H. Ben-
21gon"& Co., and the same' may be seftled and adjusted, and that the
o balance iay be ascertained; ard that said ¢hattel mortgage may be
9 declared zmd decreed a secunty for such balance only. On this
143 bill @n’inj dnetion was ‘granted, Thomas Speer being one of the bail
* for aid ‘injunction. " TUnder this bill; by leave of the ‘court, B F.
150 ' fladdock filed a ‘petitién, which seems to have been called a cxoss
bbil); setting ‘ forth thiat he is the Holder of one of the %9.000 notes
150 to 1629 5aid in the” driginal bill to” be'oufétaﬁdlnv and askmrr the benefit
163 to 169%f the security. This' bill Benson, Bevexedge & Moss answer.
a6 olUnder these proceedings a déerée was taken, the amount being
.fixed by stipulation as the amount of $2,000 note, and interest on
7it, held by Haddock, and $300-balance found due to F. H. Benson &
0Go., which"is assigned: to Haddock. - Under the decree, Granville
«#Kimballiwas appointed- receiver, 4nd orderdd-to sell the property
180 iin default of payment.’. He made sale, and reported to court, and
this report - was confirmed. Yoowd
pos 1 Upon this branch of thie case M. D. Henessey was sworn. He
g says that he was solicitor:for G. M.'& G. in'filing said Dbillz that he
85  .signed the stipulation- as their attorney: that'stipulation subserved
the object of complainant’s bill, and was ‘made in perfect good faith.
+is 89<;+ There was no fraud -in the matter. On’ cross-examindtion he
says: The sole object of the bill-was to ascortain 'the amount
due; and when the stipulation. was made, it was considered 5
by me to subserve the ends sought by complainant’s bill, and I so
advised my clients. The details of the scttlement were confined
almost exclusn ely to the parties to the suit, and Mr. Haddock.
93 F. H Benson says that he is the Benson mentioned in said

bill : that said suit was compromised; John L. Beveredge repre-

sented him : that he was present, and assented to the transaction.
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Said settlement was madc in good faith. There wasig, balance due 0w
(r & M tlom B & K Octobe 8, 18-)_7 of $2,174.48, on which
mtexest was computed to March 7, 1860, making the amount due

" at that date $2,608. There was the $10,000 note, which was givento

"secure any obligation. At this time, March 7, 1860, there were

three notes outstanding, one for $2,000, and two for $1,500 each.
He procured the two $1,500 notes, and on the settiement made in
Malrch, 1860, they amounted to about $3,300. They were handed ,,},7,L,
m;er to either Gates or Mr. Henessey, and the account was. settled
by cancelling the balance due G. &. M., and the payment of someti - )
$400 in cash',by‘Mr. Gates, or his Attorney. I have forgottenn, . anl
which paid it, and B. F. Haddock’s note of $300—Ileaving one 95
note of $2,000 still to be paid. This Haddock held, and which,
with the $300 for which Haddock gave his note, was to be paid by
said mortgage. I cannot state, without computation, what was then

due upon the mortgage ; but it was the note held by Haddock, with

interest, and the $300 for which Haddock gave his note, and which ‘!
was assigned to him. There was no frand or circumvention used
in effecting the settlement. The note held by Haddock was one of 99

the notes :secured by the chattel mortgage. There is, likewise, in 179
the case, a papersigned by Gates, showing the giving of the $1,744.66, av
secured by the chattel mortgage, to Haddock. Also a paper in
Beveredge’s handwriting, showing the details of the settlement, 11216 114

testified to by Benson and Henessey.

" We do not deem any further abstract necessary to the under-
standing of the case.
WAITE & TOWNE,
Jor Appellee.
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