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IN THE SUPREME COURT OF THE STATE OF ILLINOIS.

pp-
1 to 5.

FIRST GRAND DIVISION.

At Mount Vernon, November Term, A. D. 1863.

DANIEL NEAL Plaintiff in Error,
vs. : Error to Jackson.
ISRAEL BLANCHARD, et ux. Defts in Error. )
‘ ABSTRACT.

plaintiff in error. Declaration filed and rule entered in Jackson Circuit Court,

This was an action of Ejectment, brought by defendants in error against
May term, 1862. Plea filed, “Not guilty.”

At the October term, 1862, the cause stood continued without order; at the
May term 1863, the cause came on for trial by agreement of parties, the Hon.
1. M. Haynie. an attorney of said Court, was selected to preside as Judge at
said trial in place of Hon, A. M. Jenkins, Judge of the Circuit Court. Jury

[6.] was called tried and sworn.

(7.1

[9.10.]

11.]

The evidence being heard and the arguments of counsel, the jury returned
into Court a verdict for the plaintiffs, finding them to be the owners in fee sim-
ple of Lots 1 and 8, Block No. 12, in town of Murphysboro Jackson County,
[linois; whereapon defendant moved for a new trial in arrest of judgment,
but said motions were overruled by the Court, and judgment was entered on
the verdict; And it was ordered that writ of possession issue for the premises.

BILL OF EXCEPTIONS.

Be it remembered, that upon said trial the plaintiff first offered in evidence
to the jury a patent from James Monroe, President of the United States, to
Joseph French, for the south half of section four, and the north half of section
nine, in township nine south, range two west, dated the 10th day of December
1823, to the introduction of which said evidence defendant by his counsel ob-
jected; but the Court overruled said objeetion and allowed said instrument to
go in evidence to said jury, to which ruling of the Court the defendent by his
counsel then and there at the time excepted.

The plaintiff next offered in evidence an instrument under seal, from Joseph
French and Sarah his wife, conveying unto John Loegan his heirs and assigns
forever, the south half of section four, and all that parcel of the north west
quarter of section nine, lying on the north side of Big Muddy river, in township
nine 8., R.2 W.,3 P. M. To which said instrument was attached the follow-
ing certificate of acknowledgment, to wit: ~

State of Illinois, Before me Joel Manning, a Justice of the peace

Jackson County. g within and for said county, personally appeared Jo-
seph French and Sarah his wife, and acknowledged the foregoing deed of con-
veyance to be their voluntary act and deed for the uses and purposes therein
expressed.  The said Sarah being separate and apart from her said husband
by me examined, and hearing said deed read, and being otherwise informed of
its contents, confessed, declared, and acknowledged the above indenture to be
her voluntary act and deed, for the uses and purposes therein mentioned, with-
out any compulsion or coercion of her said husband. In testimony whereof
I have hereunto, set my hand and seal this third day of October 1822.

: Joel Manning. [SEAL.]
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Upon which said deed was the following endorsement of record :
Recorded in the Recorder’s office of Jackson County, Illinois, Oct. 3rd
1822, in Book B for Deeds, page 193. James Manning, Rec.
State of Illinois, Office of Board of Investigation.
Jackson Co. October 9th 1843,
I do hereby certity, that this deed has been duly recorded in this office in
Book A, on pages 320 & 321. D. H. Brush, Secy.
To the introduction of which instrument in evidence to the Jury, deft. by
his counsel at the time, ohjected; hbut the Court overruled the ohjection and
and allowed the said instrument to go to the Jury, to which deft. by his coun-
(13 14] sel then and there objected.
PIff. next offered in evidence a deed of conveyance under seal, from John
Logan and Elizabath Logan his wife, dated and acknowledged Augst 17th
1843, reciting that, whereas, the commissioners appointed to re-locate the
county seat of Jackson county, under an act of Legislature, approved Feb. 24th
1843, had located said county seat on the 8. W. qr.of sec. 4, T.9S,R.2W,,
which said land belonged to said John Logan; and whereas, it was provided
by the said Act, that if said county seat should be located on private property,
the owner thereof should donate a tract of land not less than twenty acres, which
should include the town site selected by said commissioners. Now therefore,
in consideration of said premises, the said John Logan and his wife, granted,
bargained, &c., unto said Jackson county, the inhabitants thereof, and their
successors, the following piece of land, being a part of said 8. W. qr. of sec. 4,
T.9 8, R.2W., towit: beginning 27 rods north 20 degrees west from the
8. E. corner of the above described qr. see., running thence north 57 rods,
[15 16 thence west 56 1-2 rods, thence south 57 rods, thence east 56 1-2 rods to the
17 18] place of beginning, containing 20 20-100 acres. To the introduction of which
instrument the defendent objected, but the Court overruled the objection, to
which the defendant then and there excepted.

The plaintiff next introduced Lindorf Osborne as a witness in their behalf,
who testified: T am acquainted with the location of the town of Murphys-
boro, was present when the commisssoners inet to lay off the county seat of Jack-
son county, Murphysboro: think the land described in deed from John Logan
and wife to Jackson County, is the same land embraced in the survey of the
town of Murphysboro. Have seen several surveys made of the town plat.
There is some variance in the surveys, but the land in this deed from Logan
to the county embraces the town plat. I know where lots 1 and 8 in block 12
are situated; these lots were included in that survey.  Deft. has had posses-
sion of them for the last year or two; Murphysboro is on the S. W. qr. sec. 4,
9 2 W. Plaintiff next introduced John B. Clinton, who testified: Don’t think
I was present when the town of Murphysboro was laid out; know where the
town is located; I know from the records and surveys; it is the S. W. qr. of
sec. 4, 9 2 W; don’t remember where the qr. commences, but it is not the cor-
ner of the section. Witness is here shown the deed from John Logan and wife
above referred to, and states that the land conveyed in the deed is the same
land on which the town of Murphysboro is located. I know where lots 1 and
8, B 12 in said town are situated ; they are a part of said tract; defendent was
in possession of them April 15th 1862, and has been since.

PHE. next introduced Robert L. Hall, who testified: Am County Clerk of
Jackson county ; the book in my hands is one of the records of the County

20 21] Court of said county, and proceeds to read therefrom. At a special term of
the County Commissioners’ Court of Jackson county, held at the Clerk’s office
in Brownsville, Thursday August 17th 1863. Present, George Butcher, Thom-
as B. Hill, Peter Gill, County Commissioners.  This term of the Court was
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called for the purpose of receiving the certificate of Samuel Y. Russell, Wm.
C. Murphy, and John Cochran, Commissioners appointed by the Legislature
by an act entitled an act in relation to the county seat of Jackson County, ap-
proved Feb. 24th 1843, re-locating the said county seat, and for the purpose
of making allowance to said commissioners &c. . ¥ . : *

The said commissioners returned to the Clerk of this Court a certificate of their

[22.] re-location of the county seat of Jackson County, which said certificate is as

o &0
T po
e

follows :  Iere follows the certificate as it appears on said record, in which the
said commissioners report that they had located the said county seat on the
following described land, containing 20 20-160 acres, described as follows :
Beginning &o. (Being the same description as appears in the deed from Logan
and wife to said Jackson county, above referred to.)  After which certificate
appears on the record the following order:  Ordered by the Court, that the
new county seat of Jackson county, selected and re-located by the commission-
ers aforesaid, be named Murphysboro. Court then adjourned, The reading
of which record in evidence the defendant objected, but the Court overruled
the objection, and permitted the said record to be read in evidence to the juary,
to which ruling of the Court the defendant then and there by his counsel ex-
cepted. The plaintiff next offered in evidence the following instrument in wri-
ting, the reading of which the defendant objected, and the Court refused to ad-
mit the same until the plaintiff should explain the erasures and interlineations
appearing in the body and acknewledgment of the instrument, wherereupon
the plaintiff read from the records of the County Court of said county from
page 72, the following entry: “Ata regular term of the County Commission-
ers’ Court of Jackson County, Illinois, held at Murphysbaro, on the 29th day
Sept. 1844.  Present—George Butcher, Peter Gill, County Commissioners.
Jefferson Allen, who was at the last August election duly elected a County
Commissioner, came and took the oath required for him to take as such Com-
missioner in open Court,” And afterwards on page 78 80 and 83, showing
that Jefferson Allen had signed his name as commissioner, to the order and
proceedings of said County Commissioners’ Court.  On these proofs submit-
ted by the plaintiff, the Court permitted said instrument to go to the jury, in
which instrument appear several erasures and interlineations, as follows '
“This indenture, made and concluded the 4th day of Sept. in the year of
Jefferson Allen
our Lord 1844, between Geo. Butcher, Peter Gill, and ThemasBHhH coun-
ty commissioners of Jackson county, State of Illinois, of the first part, and
John Logan of the county and State aforesaid of the second part, witnesseth,
Jefferson Allen
that the said George Butcher, Peter Gill, and EhemasBoHi Judges of the

27.] County Commissioners” Court of Jackson County, for and in consideration of

[28.]

(30.]

sixty-six Dolls. &e., &c., conveying unte the said John Logan his heirs and
assigns the following town lots in Muryhysbore, “Lots No. One (1) Two (2)
Seven (7) & Eight (8) and Lot No. Twelve (12) also Lots No. One (1) and
Six  (6)
Eight (8) Block No. Thirteen (13) also Lot No. Seetr} Block No. eighteen
(18) also Lot No. Five (5) and Six (6) in Block No. Twenty ¢20) and being
part of the twenty acres of land conveyed to Jackson County by John Logan
and wife by deed bearing date the 17th of August 1843.” ~ Said instrument
after containing the usual clauses of conveyance, signed and sealed by George
Butcher, Peter Gill, and Jefferson Allen. The acknowledgement is in the usu-
al form, and eontaining an erasure of the name of Thomas B. Hill, and the inter-
lineation of the name of Jefferson Allen, as appears above in the body of the

[31. deed. To thereading of which instrument the defendant objected. The Court

overruled the objection, and the defendant excepted.  The plaintiff next of-

S 5 S

e 5 B,
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fered in evidence the will of John Logan, and read the same to the jury, to the
reading of which the defendant objected, the Court overruled the objection,
the defendant excepted.  The sixth clause of said will contains a devise as
as follows: “I give and devise to my daughter Dorthula Angeline Logan
all the land down in the S. W. qr. of sec. 4,in T. 9 S, R. 2 W., lying south
of the town of Murphyshoro in said Jackson county, and between the road lead-
ing from Murphysboro to the ferry on Muddy, above and near the coal bank
on thc same and the east line of the land heretofore deeded by myself and
wife to John A. and Thomas M. Logan, being a part of the same qr. sec., also
town lots No. One (1) Seven (/) ‘md Ewht (8) in Block Twelve (12) in the
aforesaid town of Murphysboro, in (demon to what I have heretofore given
to them in this my last will and testament as otherwise.

The plaintiff next proved marriage of plaintiff Isracl Blanchard, to Dorthu-
la Angeline Logan, and that the said Dorthula is the same person named in
the said will of John Logan deceased.

The plaintiff offered no more testimony, and here rested their case.

The defendant then introduced as a witness in his behalf, James P. Watson,
who swore, I am Clerk of the Circuit Court of Jackson County, Illinois, and
have the custody of the records of said Court. ~ The book in my hand is one
of the books of the records of said Court. 1 find the following entry of a pro-
ceeding in said Court on the 19th April 1848, being of the April term 1848 of
said Circuit Court.

Brush & Hanson,

Vs, ' Appeal.
John Logan.

This day came the plaintiffs by their atty. Allen, and came also the de-
fendant in person, and by his atty. Marshall. The atty for the defendant filed
an affidavit for continuance in this case, and on his motion founded on said affi-
davit the case is continued to the next term of Court, at the cost of the defend-
ant, whereapon it is considered that the plaintiffs do recover from the said de-
fendant their costs and charges herein to be taxed, &c. To the reading of
which record the plaintiffs objected, but the Court overruled the objection and
permitted said record to be read,  The defendant then offered to read in evi-
dence the following Fee Bill, with the several endorsements thereon, to wit:

Jackson Circuit Court, April term, 1848,  Brush & Hanson vs. John Logan.
Bill of costs of the term, for which judgment went agzunst the defendant

Clerk’s  Swearing deft. to affidavit 124 filing afft, 62 1822
Issuing 3 subpoenas 1.50 filing them 18‘& 1.68%
Swearing 4 to affts 50c. filing affidavits 2 75
Entering judgment for costs 25 entering satis 25
faction of same 25 docketing same 12% 3T¢

Making copy of fee bill 25 certificate & seal on same 50 75

$4.00
Sheriff, Redfield on 3 subpoenas, milage $3.06¢ F
Serving on 10 $2.50 wturnmu on3 37% 5.93"
Witness 3 J. Holliday 2 d 18 A. Harris 2 d 1%‘1’2 g.‘OO
M%V;&//%—]Mz ‘e —Z.
13.93%
State of Hlinois, The People of the State of Illnois, to the Sheriff of

Jackson County. 55 Jackson County, Greeting:

I, Daniel H. Brush, Clerk of the Jackson Circuit Court, do hereby certify
the above to be a correct bill of the costs of said term in said case for which
judgment was rendered against the said defendant. We therefore command
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you, that of the goods and chattels, lands and tenements of the said John Lo-
gan in your county, you cause to be made the said sum of thirteen dolars
and ninety-three and ~ cents, the amt, of said bill, together with your costs.
and make due return thereof to the Clk’s office of said Court within ninety days
from the date hereof. Witness my hand and seal official at Murphysboro
[sEar.] this 22nd day of April 1848. D. H. Brush, Clk.
Came to hand on the 25th April at 9 g’clock a. m.  John Redfield, Sheriff.
I have levied this Fee bill on lots No. one, twe, seven and eight, in block No
twelve in Murphysboro, and advertized the same for sale on the 24th day of
June 1848,

June 24th 1848, I sold said lots to Brush & Hanson the plaintiffs here-
in as follows, viz: Lot No. one for four dollars, lot No. two for four dollars,
lot No. seven for four dollars, and lot No. eight for four dollars and seven cents.
amounting in all to sixteen dollars and seven cents, which satisfied this fee

bill in full. John Redfield, Sheriff.
$13.937
Seg. & Ret. 62%
Adv. Sale 25
Certificate of sale 50
Commission 76

$16.07%

Returned satisfied by levying on four town lots which were sold to plffs,

' ; John Redfield, Sheriff,

Filed June 26th 1848, D. H. Brush, Cik.
To the reading of which the plaintiff objected, and the Court sustained the ob-
Jection, and refused to allow the same to be read until defendant should first,
produce the fee book from which said fee hill purported to be copied, to which
ruling of the Court the defendant by his counsel then and there excepted.
The defendant then re-called the said Clerk, James P. Watson, who stated.
tho book in my hands is the fee book of said Court, the following is the entry
and record in said fee book in case of Brush & Hanson vs. John Logan on page
187, being the bill of costs in said cause, to wit



187.
BRUSH & HANSON ys. JOHN LOGAN.

Bill of Costs of term for which judgment agst. Defendant.

Clerk’s swearing Deft. to afft. 12/2 filing afft. ¢’ 18%
Issuing 3 subpoenas 1,50 filing same 18 1.637
Swearing 4 to affts 50c. filing affts 25 75

Docketing judgment 12%
Entering jugt. for costs entering satisfaction of same 25¢ 25

Copy of fee bill 25¢ ctft & seal 50c¢

Shif. John Redfield on 8 subpoenas milage 3.06 %

Serving on ten 2.50 returning 3 spa. 57/ 5.987
Witness B. J. Holiday 2 da $1. A. Harris 2 da $1. 2.00
R. Dudding 2 D $1. Jas. Woosley 2 D $1. 2.00

APRIL TERM 1848,
1848

June 24.  Fee bill returned satisfied by sale
of Lots to Plffs.

Shrff. costs Cr. to Redfield on B. & H.’s Books.

Witness fees Cr. to them on B. & H.’s Books.




Defendant then offered to read to the jury, Sherifi’s Deed from John Ll-
more, Sheriff of said county, for said Lots One, Two, Seven, and Eight, Block
12 to Brush and Hanson, based an said sherifl’s sale, which deed and acknowl-
edgment will be found on pages 47 and 48 of record. 'To the reading of which
deed the plaintifls objected, and the Court sustaining the objection, refused to
allow the said instrument to go in evidence to the jury, which ruling of the
Conrt the defendant excepted to,

Defendant then offered to read deed from Brush and wife to himself for the
undivided half of said lots 1, 2, 7, and 8, in hlock 12, which deed and acknowl-
edgment will be found on pages 49, 50, and 51, of the record. To the reading
of which the plaintiff objected. The Court sustained the objection, and refused
to allow the same to go to the jury, to which ruling of the Court the defend-
ant then and there excepted.

The defendant here rested his ease, and no more evidence was offered by
cither party. Cause was submitted to the jury, who retired to consider, and
returned into open Couart with a verdict for the plaintiffs.

Tha defendunt moved for anew trial for the following reasons:  Tirst—The
Court erred in admitting the deed of French to Logan without proof of the ex-
ecution, the acknowledgment being informal, and not in accordance with the
provisions of the statute. Second—The Court erred in excluding the fee bill
upon which the land in controversy was sold, on account of the alleged vari-
ance between the fee Book and fee Bill.  Third—The Court erred in exclud-
ing the fee bill, on the ground that the fee book had not been introduced as a
foundation, &e.

But the Court rofused to grant a new trial in said cause. and overruled the
motien and rendered judgment for the plaintiffs on the verdict of the jury, to
which ruling of the Court in refusing a new trial and rendering judgment on
the verdict the defendant then and there excepted.

The defendant brings the cause into this Court, and makes the fuﬂowing
ASSIGNMENT OF ERRORS.

The Court erred in admitting the deed from French to Logan.

2. The Court erred in admitting the deed from the County Commission-
ers to Logan.

3. The Court erred in admitting the will of John Logan.

4. The Court erred in excluding the Fee Bill.

5. The Court erred in excluding the deed from Sheriff to Brush & ITanson,
based on the sale under the Fee bill.

6. The Court erred in excluding deed from Brush & wife to defendant.

: The Court erred in refusing a new trial.

8. The Court erred in rendering judgment for plaintiff.

9. The Court erred in not rendering judgment for defendant.

For these and divers other errors apparent on the Record, defendant asks
that the judgment may be reversed, &e.
J. H. MULKEY,
GEO. W. WALL,
For Plaintift in Error.
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SUPREME COURT,
First Grand Division.

State of Finois, }SS

The People of the Statef Illinois,
To the Clerk of the Circuit Court for the County of/g/m ,,,,,,, Greeting :
Because, I the secord and /zéoaeeaé%yd, ad aldo tnw the sends-
leon of > the /éa//menl 0//9 @ /,éd, whieh was in e Crscwr!  Cousd a//
/Mm o _cOunty, /«9%/2& the /;myﬂ ///z/%e% letween

ad we' aire’ z%y/émw@/ {y Az ,,,,,,,,,,, ,m;y;/émz and we /é”?f wa/é%/
that~ creor, % any theve te, sthowld le cosectod vn dive /4&277&’ and man-
nes, and //(z/g /'z{:déé& le done 1o the /zazz‘zéd @ azmaé% &0%772:272@’;}&!& Ml
%{7/5’//([/%77&67&/ /%gwﬂ// 7% /éé‘ﬁ%,/ you 0//&'1[2726‘//% and a/w%? vt fout K/ﬁ/d/)
send lo 0w ﬁdéé&d o/ 0w C%/&?‘émﬁ Gowst e secord and /zwage(/ﬁifd
4///a /g/az/z/g afoicsarids with all. //@%74 /mw&n/ the same! wnder your geal.
g0 Hhal> we mays Aave’ the same //L//o?iﬂ o1 /f;wfzéw a//awdczzé/ a/H
Mount Vevnon, /7 /e’ %m@{y 0// /é//ewm&, on the" “3[\4:@“,&.7(
%459,&@7 R N S ... mETE, Zﬂ/ab the tecord and
//Maca/z}z/'d /;//7 end ////:/{zz/ we’ may canse’ to 1o done z‘%wz%{ 70 coviec!
e eteot, whhil 6/ zy/ 24 &w//? o le done accordsi 72/ /o law.
WITNESS, /e Flon! L - e %Z/
/adz'zm of> He @ﬂ%wmﬂ Cowst mza/ e seal
’/%66/, @l Mouxt VERNON, /vy & etZZe..
] 2 {% year o/ég
0o b%w/ one’  Mhowsand 57/@ fundsed

mz[/ %&o
/M P e R

T [ Sem—CtcrT: of the Supreme Court.
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SUPREME COURT.

First Grand Division.

" Plaintgf in Error,
/

Defendantein Error,
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IN THE SUBREME QQURT OF ILLINOIS,

FIRST GRAND DIVISION---- oo oo - NOVEMRER TERM, 1868.

W\MWAMN\MM
Daniel Neal,
Vs Error to Jackson.
Israel Blanchard, Et Ux.

BRIEF FOR PLFF EN ERROR.

The mzin question presented by this record is upon the econstructicn of sec. 41 DPractice net.
( Scates’ stat. p. 266 ywhich provides that a Fee B/l not 1N sUBsTANCE a c*py of the recorded
bill on the Fee Book shall be void. In this case the Defrs, tn Errer, (pifi’s below) insist thae
there is o fatal variance between the Fee Bill as 1°sued, nnd tbe record in the Fee Book, beeause
the clerk in making vp the R scord of casts on the Fee Book emitted to state the ‘ramount™
charged hr ‘entering judgment {or CCS'S, ? which the law fixss at twenty-five cents, (25 eis.)

‘he ““item?’ is charged, but the **aman: 1t’? of his fee thevefor is not stated. Phee FeaBill as

issued, contains the item and the amount charged therefor.  Is not this, *'in subsiance, a copy
of the reenrded bill?? It the Legislature had inteuded that the Fee Bill should be an exacs
copy of the Fee Book, would they have used the words, **iv substance ¥

The fair and rational import of the words in connection with the subject matter is «he tue

2

mode of reaching the proper constructien of a eratvtc - /
'i! ‘ o
The court may look at the inconveniences, Leedless and absur d coftequences, that would ful-
low a partcunlar eonstruetion ; and it is always to De presumed that the Legisiature intend the
mest reasonable and beneficial construction of their acts. 19 Ver. R. 131,83 hul ly R. 145, 21
e
Ver. R. 152. 8 Mo. R, 496, 25 493, 9 Cranzh R. 203, 8 Scsm. 15

Spatutes shonld be o construed, if the words and subject matter will u.dmic of W e
Isting rights of individuals will not b2 impaired. 4 Gilman, 272,

The eourt shanld have allowel the Fee Bl to go to the jury without requiring the Fee Dook
to ba produced as a foundarion.

The Deed from French to Logan'should have been excluded, the sbknowledgmens
fuffielent. ‘

Tho Ml af-Fedrebagan should bave boen-exeindedy-there-being uoproof-thet-the—srere~bad

not bewrg

3 i

G. W. WALL, For Plaintiff is Error.
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SUPREME COURT,
First Grand Division.

State of IMinois, }SS

e People of the State of Illinois,
To the Sheryff of - S R County.

Because, I the secosd and %Zﬂ&ﬂﬂ@éf@/{ldj and also i the tends-
leo72 7/3 the /ém?mmzz‘ %é) @ /z/éw which was in' Hhe Grivwd Gowst 0//
<Ll dZern ,,,aazmz{y, /g//aza the ﬁa?ﬂ /%Zé&/ /6/5#5677/_, S

Altenpne Ly ltf  plonbfond

: a/e/e?n/(ﬁz(/) i 15 sacd that man-
/ef/g crvoy hatlh entervencd to e J?/Z/%ZZ/ 0// T P WD
M L TR e e L e e L T BT S R o DI o
are/ 5%9/0277269 /% A{‘ﬁﬁ“/ﬁ/ﬂﬁz/ the vecosd and /2200%5247'74 o// kel
Jaz% /'a(/%mwz%:) , we fhave' cawsed lo le /Zﬂl&/ﬁﬂ/g it 0w @Z}/&Zﬁﬁzw
%m/@ &/}/ the Fate ?/ <f/4mw, al Mount Vernon, %’/&Zﬁ the /éwéééd

//&/‘@&/ lo coneel the crors o0 e dame, (n due /@77%/ and manney, ac-

core //2/ lo law /) é?«%&w we command o, thwat {}] /aaf/ and ///z_o/za/ 72672
/ 7 7 ¥ > ; o y /'/ )
ﬂ/ yazﬁo awﬂzyj you grve notice lo the sad

072 datd @/(/27’4%0/; o’ e %w/g ‘\%Wf/afo c%imo e decond %mm/m/o e
N ovemterd neat, lo #eat® the secords and /zzacgeaé%/J aforesacd, and the
ey 6%7'72,%/} % - e e el /4/ and /}ﬁ/z/éz 70 do and’
tececve what the sacd o/ shall ordes en this /2%@% and’ %zw you,
then' Hewwe He names % hose’ {y whom o ohall %mﬂ the sad

...... oz e .4‘9%%%_%0//&0 logetther with they wasd
Wirness, e /?}%Zz - é;; P %&%

/@Zdﬁ% ofo Ve wyzwma Ceowt m%@/ e seal’

: {%zw//f @/ Mouxt VERNON, Zéa@%,*

a/a%) 7/6 I N it o the year 0/:)

0wl _Lovdd one  Howsand 57/%) fundyed
,,,,, s %X/Z\

S S— of the Supreme Court.
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I THE SUPREME COURT OF ILLINOIS,

FIRST GRAND DEVESION - e —- - - —---INOVEMBER TERIM, 1863.

Daniel Neal,
Vs Error to Jackson.
Israel Blancbard, Et Ux.

BRIZSF FOR PL'FTF IN ERROR

The mein quesion presented by this 1ecord is upon the construction of sec. 41 Practicea
(Scates’ stat. p. 266 )which provides chat a Fee B/l not v sUBSTANCE a copy of the ree ,r.iei
Lill on the Fee Buok shall be void. In this case the Defts, in Error, (p?ﬁ’s below) insist thas
there is » fatal variance between the Fee Bill as i*sued, and the record in the Fee Book, Lecause
the clerk in making vp the Record of custs on the Fee Book omitted to siate the *ramount’
charged for **entering judgment for ces's,”” which the law fixzs at twenty-five cents, (25 ets.)

The **item’’ is charged, but the famoant’ ? of his fee therefor is not stated. ~ The Fee Bill as

issued, contains the item and the amount charged 1therefor.  Is not this, **in substance, a cony
P , . : 0T
of the recorded bill2? If the Legislature had intended that the Fee Bill should be an  exact

copy of the Kee Bok, would they have used the words, **;n substance 7

The fair and rational import of the words in conncction With the suhject matter is  the trus
mode of reaching the proper construction of a statute

The court may lock at the inconvenien ces, M-«l—e&a .md absurd consequerces, that wou'd fu!-
low a particalar eonstruc! ion ; and it is anm%s to be prosu.ned that the Legisiatate infend tho
mest ressonable and beneficial construction of their acts. 19 Ver. R. 181, 3 Kelly R. 145, 21
Ver. B. 152. 8 Mo. R, 496, 25 493, 9 Cranch R. 203, 8 Scam. 153,

Statutes should be sn construed, if the words and snbject matter will admit of it, thas the ex-
isting rights of individuals will not be impaired. 4 Gilman,

The court shonld have allowel the Fee Bill to go to the jury without requiring the Fea DBook
to lia prodaced as a forndation. )

The Deed from French to Lomm should have been excluded, the abknowledgment not bereg
fufﬁc ent. ‘ ‘ )

bt éﬁ’é’?ﬁ?ﬂ&eﬁ:ﬁm&r&g‘mmm Same=bad

G. W. WALL, For Plaintiff in Error.
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IN THE SUPREME COURT OF THE STATE OF ILLINOIS.

FIRST GRAND DIVISION.

At Mount Vernon, November Term, A. D. 1863.

DANIEL NEAL Plaintiff in Error,
vs. Error to Jacksen.
ISRAEL BLANCHARD, et ux. Defts in Error.

ABBTRACT.

This was an action of Ejectment, brought by defendants in error against
1 IéP- 5 plaintiff in error. Declaration filed and rule entered in Jackson Circuit Court,
+ 109 ¢ May term, 1862. Plea filed, “Not guilty.”

At the October term, 1862, the cause stood continued without order ; at the
May term 1863, the cause came on for trial by agreement of parties, the Hon.
1. M. Haynie. an attorney of said Court, was selected to preside as Judge at
said trial in place of Hon. A. M. Jenkins, Judge of the Circuit Court. Jury

[6.] was called tried and sworn. :

The evidence being heard and the arguments of counsel, the jury returned
into Court a verdict for the plaintiffs, finding them to. be the owners in fee sim-
ple of Lots 1 and 8, Block No. 12, in town of Murphysboro Jackson County,
Tllinois; whereupon defendant moved for a new trial in arrest of judgment,
but said motions were overruled by the Court, and judgment was entered on

[ 7.] the verdict; And it was ordered that writ of possession issue for the premises.

BILL OF EXCEPTIONS.

Be it remembered, that upon said trial the plaintiff first offered in evidence
to the jury a patent from James Monroe, President of the United States, to
Joseph French, for the south half of section four, and the north half of section
nine, in township nine south, range two west, dated the 10th day of December
1823, to the introduction of which said evidence defendant by his counsel ob-
jected; but the Court overruled said objection and allowed said instrument to
go in evidence to said jury, to which ruling of the Court the defendent by his

[9.10.] counsel then and there at the time excepted.

The plaintiff next offered in evidence an instrument under seal, from Joseph
French and Sarah his wife, conveying unto John Logan his heirs and assigns
forever, the south half of section four, and all that parcel of the north west
quarter of section nine, lying on the north side of Big Muddy river, in township

{11.] nine S,, R.2 W.,3 P. M. To which said instrument was attached the follow-
ing certificate of acknowledgment, to wit:

State of Illinois, Before me Joel Manning, a Justice of the peace

Jackson County. % within and for said county, personally appeared Jo-
seph French and Sarah his wife, and acknowledged the foregoing deed of con-
veyance to be their voluntary act and deed for the uses and purposes therein
expressed.  The said Sarah being separate and apart from her said husband
by me examined, and hearing said deed read, and being otherwise informed of
its contents, confessed, declared, and acknowledged the above indenture to be
her voluntary act and deed, for the uses and purposes therein mentioned, with-
out any compulsion or coercion of her said husband. In testimony whereof
I have hereunto set my hand and seal this third day of October 1822.

Joel Manning. [SEAL.]



Upon which said deed was the following endorsement of record :
Recorded in the Recorder’s office of Jackson County, Illinois, Oct. 3rd
1822, in Book B for Deeds, page 193. James Manning, Rec.
State of Illinois, Office of Board of Investigation.
Jackson Co. October 9th 1843.

1 do hereby certity, that this deed has been duly recorded in this office in
Book A, on pages 320 & 321. D. H. Brush, Sec’y.

To the introduction of which instrument in evidence to the jury, deft. by
his counsel at the time, objected; but the Court overruled the objection and
and allowed the said instrument to go to the jury, to which deft. by his coun-

[13 14] sel then and there objected.

PIff. next offered in evidence a deed of conveyance under seal, from John
Logan and Elizabath Logan his wife, dated and acknowledged Augst 17th
1843, veciting that, whereas, the commissioners appointed to re-locate the
county seat of Jackson county, under an act of Legislature, approved Feb. 24th
1843, had located said county seat on the S. W. qr. of sec. 4, T.9 S, R. 2 W,
which said land belonged to said John Logan; and whereas, it was provided

- by the said Act, that if said county seat should be located on private property,
the owner thereof should donate a tract of land not less than twenty acres, which
should include the town site selected by said commissioners. Now therefore,
in consideration of said premises, the said John Logan and his wife, granted,
bargained, &ec., unto said Jackson county, the inhabitants thereof, and therr
successors, the following piece of land, being a part of said S. W. qr. of sec. 4,
T.98,R.2W.,, towit: beginning 27 rods north 20 degrees west from the
S. E. corner of the above described qr. sec., running thence north 57 rods,

[15 16 thence west 56 1-2 rods, thence south 57 rods, thence east 56 1-2 rods to the

17 18] place of beginning, containing 20 20-100 acres. To the introduction of which
instrument the defendent objected, but the Court overruled the objection, to
which the defendant then and there excepted.

The plaintiff next introduced Lindorf Osborne as a witness in their behalf,
who testified: T am acquainted with the location of the town of Murphys-
horo, was present when the commisssoners met to lay off the county seat of Jack-
son county, Murphysboro: think the land described in deed from John Logan
and wife to Jackson County, is the same land embraced in the survey of the
town of Murphysboro. Have seen several surveys made of the town plat.
There is some variance in the surveys, but the land in this deed from Logan
to the county embraces the town plat. I know where lots 1 and 8 in block 12
are situated; these lots were included in that survey.  Deft. has had posses-
sion of them for the last year or two; Murphysboro is on the S. W. qr. sec. 4,
9 2 W. Plaintiff next introduced John B. Clinton, who testified: Don’t think
T was present when the town of Murphysboro was laid out; know where the
town is located ; I know from the records and surveys; it is the S. W. qr. of
sec. 4, 9 2 W; don’t remember where the qr. commences, but it is not the cor-
ner of the section. Witness is here shown the deed from John Logan and wife
above referred to, and states that the land conveyed in the deed is the same
land on which the town of Murphysboro is located. I know where lots 1 and
8, B 12 in said town are situated ; they are a part of said tract; defendent was
in possession of them April 15th 1862, and has been since.

PIff. next introduced Robert L. Hall, who testified: Am County Clerk of
Jackson county ; the book in my hands is one of the records of the County

20 21] Court of said county, and proceeds to read therefrom. At a special term of
the County Commissioners’ Court of Jackson county, held at the Clerk’s office
in Brownsville, Thursday August 17th 1863. Present, George Butcher, Thom-
as B. Hill, Peter Gill, County Commissioners. This term of the Court was

igya TN
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called for the purpose of receiving the certificate of Samuel Y. Russell, Wm.
C. Murphy, and John Cochran, Commissioners appointed by the Legislature
by an act entitled an act in relation to the county seat of Jackson County, ap-
proved Feb. 24th 1843, re-locating the said county seat and for the purpose
of making allowance to said commissioners &c.
The said commissioners returned to the Clerk of this Court a certificate of their
[22.] re-location of the county seat of Jackson County, which said certificate is as
follows : Iere follows the certificate as it appears on said record, in which the
said commissioners report that they had located the said county seat on the
following described land, containing 20 20-160 acres, described as follows :
Beginning &c. (Being the same description as appears in the deed from Logan
and wife to said Jackson county, above referred to.) After which certificate
appears on the record the following order: Ordered by the Court, that the
new county seat of Jackson county, selected and re-located by the commission-
[23 24 ers aforesaid, be named Murphysboro. Court then adjourned, The reading
25.] of which record in evidence the defendant objected, but the Court overruled
the objection, and permitted the said record to be read in evidence to the jury,
to which ruling of the Court the defendant then and there by his counsel ex-
cepted. The plaintiff next offered in evidence the following instrument in wri-
ting, the reading of which the defendant objected, and the Court refused to ad-
mit the same until the plaintiff should explain the erasures and interlineations
appearing in the body and acknowledgment of the instrument, wherereupon
the plaintiff read from the records of the County Court of said county from
page 72, the following entry: At a regular term of the County Commission-
ers’ Court of Jackson County, Illinois, held at Murphysboro, on the 29th day
Sept. 1844.  Present—George Butcher, Peter Gill, County Commissioners.
Jefferson Allen, who was at the last August election duly elected a County
Commissioner, came and took the oath required for him to take as such Com-
missioner in open Court.” And afterwards on page 78 80 and 83, showing
that Jefferson Allen had signed his name as commissioner, to the order and
proceedings of said County Commissioners’ Court. On these proofs submit-
ted by the plaintiff, the Court permitted said instrument to go to the jury, in
which instrument appear several erasures and interlineations, as follows :
“This indenture, made and concluded the 4th day of Sept. in the year of
Jefferson Allen
our Lord 1844, between Geo. Butcher, Peter Gill, and $homras. Bs Hil}, coun-
ty commissioners of Jackson county, State of Illinois, of the first part, and
John Logan of the county and State aforesaid of the second part, witnesseth,
Jefferson Allen
that the said George Butcher, Peter Gill, and Ehema=BHH; Judges of the
27.] County Commissioners’ Court of Jackson County, for and in consideration of
sixty-six Dolls. &c., &c., conveying unto the said John Logan his heirs and
assigns the following town lots in Muryhysboro, “Lots No. One (1) Two (2)
Seven (7) & Eight (8) and Lot No. Twelve (12) also Lots No. One (1) and
Six (6)
Eight (8) Block No. Thirteen (13) also Lot No. Block No. eighteen
(18) also Lot No. Five (5) and Six (6) in Block No. Twenty (20) and being
[28.] part of the twenty acres of land conveyed to Jackson County by John Logan
and wife by deed bearing date the 17th of August 1843.”  Said instrument
after containing the usual clauses of conveyance, signed and sealed by George
Butcher, Peter Gill, and Jefferson Allen. The acknowledgement is in the usu-
[30.] alform, and containing an erasure of the name of Thomas B. Hill, and the inter-
lineation of the name of Jefferson Allen, as appears above in the body of the
[31. deed. To the reading of which instrument the defendant objected. The Court
overruled the objection, and the defendant excepted. ~ The plaintiff next of-
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pp 32
to 36]

p 39
40]

p 41.]

fered in evidence the will of John Logan, and read the same to the jury, tothe
reading of which the defendant objected, the Court overruled the objection,
the defendant excepted.  The sixth clause of said will contains a devise as
as follows: “I give and devise to my daughter Dorthula Angeline Logan
all the land down in the S. W. qr. of sec. 4,in T. 9 S., R. 2 W, lying south
of the town of Murphysboro in said Jackson ecounty, and between the road lead-
ing from Murphysboro to the ferry on Muddy, above and near the coal bank
on the same and the east line of the land heretofore deeded by myself and
wife to John A. and Thomas M. Logan, being a part of the same qr. sec., also
town lots No. One (1) Seven (7) and Eight (8) in Block Twelve (12) in the
aforesaid town of Murphysboro, in addition to what I have heretofore given
to them in this my last will and testament as otherwise.

The plaintiff next proved marriage of plamtiff Israel Blanchard, to Dorthu-
la Angeline Logan, and that the said Dorthula is the same person named in
the said will of John Logan deceased.

The plaintiff offered no more testimony, and here rested their case.

The defendant then introduced as a witness in his behalf, James P. Watson,
who swore, I am Clerk of the Circuit Court of Jackson County, Illinois, and
have the custody of the records of said Court.  The book in my hand is one
of the books of the records of said Court. I find the following entry of a pro-
ceeding in said Court on the 19th April 1848, being of the April term 1848 of
said Circuit Court.

Brush & Hanson,

Vs, Appeal.
John Logan.

This day came the plaintiffs by their atty. Allen, and came also the de-
fendant in person, and by his atty. Marshall. The atty for the defendant filed
an affidavit for continuance in this case, and on his motion founded on said affi-
davit the case is continued to the next term of Court, at the cost of the defend-
ant, whereupon it is considered that the plaintiffs do recover from the said de-
fendant their costs and charges herein to be taxed, &e. To the reading of
which record the plaintiffs objected, but the Court overruled the objection and
permitted said record to be read,  The defendant then offered to read in evi-
dence the following Fee Bill, with the several endorsements thereon, to wit:

Jackson Circuit Court, April term, 1848,  Brush & Hanson vs. John Logan.
Bill of costs of the term, for which judgment went against the defendant.

Clerk’s  Swearing deft. to affidavit 127 .ﬁhng afft. 6% 18%
Issuing 3 3 subpoenas 1.50 filing them 18% 1.68%
Swearinw 4 to affts H0c. filing ¢ affidavits 25 75
Enteunfr judgment for costs 95 entering satis 25
faction of same 25 dockeling same 124 37<

Making copy of fee bill 25 certificate & seal on same 50 75

$4.00
Sheriff, Redfield on 3 subpoenas, milage $3.06%
Serving on 10 $2.50 returning on 3~ 37~ 5.93’
Witness B, J. Holhday 9 d 15 A. Harris 2 d 18 2.00
A ZA 14 for ﬂr,y? 22 /¥ kit
13.93%
State of Illinois, The People of the State of Illnois, to the Sheriff of

Jackson County. § ®>  Jackson County, Greeting :

I, Daniel H. Brush, Clerk of the Jackson Circuit Court, do hereby certify
the “above to be a correct bill of the costs of said term in said case for which
judgment was rendered against the said defendant. ~ We therefore command
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you, that of the goods and chattels, lands and {enements of the said John Lo-
gan in your county, you cause to be made the said sum of thirteen dollars
and ninety-three and  cents, the amt, of said bill, together with your costs.
and make due return thereof to the CIK’s office of wud Court within ninety days
from the date hereof. Witness my hand and seal official at \hnphysborn
[sEAL.] this 22nd day of Apl‘ﬂ 1848. D. H. Brush, Clk.
Came to hand on the 25th April at 9 o’clock a. m.  John Redfield, Sheriff.
I have levied this Fee bill on lots Ne. one, twe, seven and eight, in block No

twelve in Murphysboro, and advertized the same for sale on th" 24th day of

June 1848.

June 24th 1848. I sold said lots to Brush & Hanson the plaintiffs here-
in as follows, viz: Lot No. one for four dollars, lot No. two for four dollars.
lot No. seven for four dollars, and lot No. eight for four dollars and seven cents,
amounting in all to sixteen dollars and seven cents, which satisfied this fee

bill in full. 3 John Redfield, Sheriff.
] $13.95
Str. & Ret. 624
Adv. Sale 25
Certificate of sale 50
Commission 76

p 44.]

516.07/4-
Returned satisfied by levying on four town lots which were sold to plifs.
John Redfield, Sheriff.
Filed June 26th 1848, D. H. Brush, Clk

To the reading of which the plaintiff objected, and the Court sustained tho ob-
jection, and reﬁm,d to allow the same to be read until defendant should first
produce the fee book from which said fee bill purported to be copied, to which
ruling of the Court the defendant by his counsel then and there excepted.
The defendant then re-called the said Clerk, James P. Watson, who stated.
tho book in my hands is the fee book of s said Court, the followmrr is the entry
and record in said fee book in case of Brush & Hanmn vs. John Lo@an on page
187, being the bill of costs in said cause, to w1t

N



Defendant then offered to read to the jury, Sheriff’s Deed from Joha El-
more, Sheriff of said county, for said Lots One, Two, Seven, and Eight, Block
12 to Brush and Hanson, based o1 said sherift’s &dle which dee(l and acknowl-
edgment will be found on pages 47 and 48 of record. [To the reading of which

’ deed the plaintiffs objected, and the Court sustaining the ohjection. Tefused to
p 49.] allow the said instr umcnt to go in evidence to the jury, which ruling of the
Conrt the defendant excepted to,

Defendant then offered to read deed from Brush and wife to himself for the
undivided half of said lots 1, 2, 7. and 8, in block 12, which deed and acknowl-
edgment will be found en pages 49, 50, and 51, of the record. To the reading
of which the plaintiff objected. .The Court sustained the objection, and refused
to allow the same to go to the jury, to which ruling of the Court the defend-
ant then and there excentei

The defendant here rested his case, and no more evidence was offered by

p 52.] either party. Cause was submitted to the jury, who retired to consider, and
returned into open Court with a verdict for the plaintiffs.

The defendant moved for a new trial for the following reasons:  First—The
Court erred in admitting the deed of French to Logan without proof of the ex-
ecution, the acknowledgment being informal, and not in accordance with the
provisions of the statute. Second—The Court erred in excluding the fee bill
upon which the land in controversy was sold, on account of the alleged vari-
ance between the fee Book and fee Bill.  Third—The Court erred in exclud-

p 53.] ing the fee bill, on the ground that the fee book had not been introduced as a
foundation, &e.

But the Court refused to grant a new trial in said cause, and overruled the
motion and rendered judgment for the plaintiffs on the verdict of the jury, to
which ruling of the Court in refusing a new trial and rendering judgment on
the verdict the defendant then and there excepted.

The defendant brings the cause into this Court, and makes the following
ASSIGNMENT OF ERRORS.

The Court erred in admitting the deed from French to Logan.

o

o

The Court erred in admitting the deed from the County Commission-
ers to Logan.

B The Court erred in admitting the will of John Logan.
4.  The Court erred in excluding the Fee Bill.
D

The Court erred in excluding the deed from Sheriff to Brush & anson,
based on the sale under the Fee bill.

The Court erred in excluding deed from Brush & wife to defendant.

The Court erred in refusing a new trial.

The Court erred in rendering judgment for plaintiff.

© o N

The Court erred in not rendering judgment for defendant.

For these and divers other errors apparent on the Record, defendant asks
that the judgment may be reversed, &e.
J. H. MULKEY,
GEO. W. WALL,
For Plaintiff in Error.
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187.
BRUSH & HANSON vs. JOHN LOGAN.

Bill of Costs of term for which judgment agst. Defendant.

Clerk’s swearing Deft. to afft. 122 filing afft. 6 18%
Issuing 3 subpoenas 1,50 filing same 18? 1.637
Swearing 4 to affts 50c. filing affts 25 75

. . 7/
: Docketing judgment 127%
Entering juct. for costs entering satisfaction of same 25¢ 25
5 IS e

Copy of fee bill 25¢ ctft & seal 50¢

Shif. John Redfield on 8 subpoenas milage 3.06 .
Serving on ten 2.50 returning 3 spa. 37% 0.93°
Witness B. J. Holiday 2 da $1. A. Harris 2 da $1. 2.00

R. Dudding 2. D $1. Jas. Woosley 2 D $1. 2.00

APRIL TERM 1848.
1848
June 24. Fee bill returned satisfied by sale
of Lots to Plffs.

Shrff. costs Cr. to Redficld on B. & H.’s Books.

Witness fees Cr. to them on B. & H.’s Books.
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