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STATE OF ILLINOIS, % THIRD GRAND DIVISION.
' SUPREME COURT. APRIL TERM, 4. D. 1859.

THE TONICA AND PETERSBURG RAILROAD COMPANY, Appellant,

vs.
JOHN ROBERTS, Appellee.
Appeal from Tazewell Circuit Court.

"This was a proceeding by the appellant under our statute to obtain
the right of way across the land of the appellee. The proceedings and
judgment, as well as the errors relied on by the appellant for the reversal
of this judgment, all sufficiently appear by the bill of exceptions filed in
said case, commencing at page 8 of the record, and is as follows :

State or ILLiNols, T azeweLL County Circuir Courr,
Tazewell County. February Term, A. D. 1859.

TONICA AND PETERSBURG RAILROAD COMPANY,
vs.
JOHN ROBERTS.

m.ar~  Be it remembered, that on the trial of this cause, the evidence on the,
24 hehalf of the appellant, Roberts, was as follows:

David Sloan was first sworn, and testified that he knew appellant’s
land over which the Tonica and Petersburg railroad runs; had been
along the line of the road through the said land; that said farm was
situated in Tazewell county, Illinois, 11 miles from Peoria, 14 miles from
Pekin, about 7 miles from Washington ; that Peoria was the” market
nt which Roberts and his neighbors usually sold their farm produce;
that at Washington there was a depot of the Peoria and Oquawka
railroad ; that if the Tonica and Petersburg railroad was constructed,
and a depot located on the same within a shorter distance of Roberts’

¢,/ farm than the depot at Washington or Peoria, witness believed that the
appellant and his neighbors would still prefer to sell their farm produce
at Peoria, because Peoria would be a much better market for them than
a way station along the I'onica and Petersburg railroad, even (aking in-
to consideration the disadvantage of hauling a greater distance to get
their produce to market. Witness further stated that he lived about one
mile from Roberts; that he had resided there for the last twelve years;
that Roberts’ farm was worth about $40 dollars per acre; that, in the
opinion of witness, the damage to Roberts would be one thousand dol-
lars by reason of the Tonica and Petersburg railroad running across
his land in manner as set forth in the following plat, which said plat is
/) admitted to be correct by the parties to this suit. Y And witness stated fur-
ther, that, in estimating this damage, he took into consideration the man-
ner in which the road run through the farm and cut up and divided the
land, the cost of building the fence and maintaining the same along the
line of the railroad, the quantity of land taken by the railroad, the incon-
venience to Roberts in cultivating a farm cut up into the parcels that
his is by the road, and in being obliged to cross the road every day in
attending his farm; but witness stated he did not include in the damages
the inconvenience Roberts would ' labor under, if the railroad company
should refuse to allow him to put up cattle guards, and thus he be com-
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pelled to use gates. In such case, the damages to Roberts would be
mcereased, how much witness did not state. Witness further stated that
the farm of Roberts would be worth forty dollars an acre without refer-
ence to any effect the locating or constructing of the T'onica and Peters-
burg railroad would have on the price of the same ; and if it never had
been and should never be opened and located or built there.

The witness was then cross-examined, and testified that appellant’s
farm, the one in question, was situated two miles from the town of Mor-
ton; that the railroad runs over the highest and best part of said land;
that there is a slough running along the west side of the line of the rail-
road some little distance from the same; don’t think the construction of
the Tonica and Petersburg railroad over the land of the appellant, in the
manner in which the same runs, would enhance the value of the same ;
believes that appellant has sufficient railroad facilities by living within
eleven miles of Peoria, and seven of Washington ; that it would be no
advantage to him to have a railroad depot nearer his farm than Peoria
or Washington; don’t think that railroads advance the value of lands
through which they pass. In estimating the damages to Roberts by rea-
son of the construction of the Tonica and Petersburg railroad through

/7. his farm, witness stated that he did not take into considerationthe benefits

said road would confer on Roberts, becauge, in his opinion, no benefits
accrued.

Samuel Mowberry, another witness for said appellant, was sworn, and
testified that he then lived about five miles from Roberts, the appellant;
had lived in that (Roberts’) neighborhood about twenty-six years; that
he was well acquainted in that section of country ; that he had been over
the farm of appellant since the Tonica and Petersburg railroad had been
laid out through the same, and had been over the line of the said road;
that the road, as marked out on the plat shown first witness, was correct-
ly platted ; that in his estimation the land of Roberts was worth $35
per acre; that the damage to appellant, by reason of the construction of
the Tonica and Petersburg railroad across his land, would be about
$950; that he arrived at this estimate by taking into consideration the
quantity of land taken by said railroad, the bad shape in which Roberts’

¢ farm was cut up by it, the cost of building and maintaining the” fence

¢ along the line of the road through appellant’s farm, and the general in-
convenience and trouble in being ubliged to cross a railroad track every
day in attending to necessary farm work. Witness further stated that, in
his estimate of damage to appellant, he did rot include the damage that
would accrue in case the railroad company should refuse to let appellant
erect cattle guards along the line of the road through his farm, and thus
compel him to make use of gates. In such case, in the opinion of wit-
ness, the damage to appellant would be increased. Witness did not state
how much. That in estimating the value of Roberts’ farm, witness had
stated what he thought it would be worth, without reference to the
locating or constructing of the Tonica and Petersburg railroad, and
the farm of Roberts was all fenced and in cultivation.

On cross-examination, witness testified that he did not think the

/ &. construction of the Tonica and Petersburg railroad through the' farm

of appellant would in any way enhance the value of said farm: that
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Roberts lived near enough to a railroad depot at present, and hav-
ing another depot established within one or two miles of his farm would
not benefit him any ; that the reason that he placed the damage so high
as he had done, was that the road run diagonally through the farm of ap-
pellant; that it run upon the highest and best ground, and cut up the farm
in a bad shape; that he did not take into consideration, in estimating the
damages of appeliant, any benefits accruing by reason of the building of
the road, for, in the opinion of witness, no benefits could or did accrue
to Roberts either by the locating or construction of the Tonica and Pe-

tersburg railroad through his farm.

John Lowman, another witness for said appellant, testified that he knew
the land of Roberts over which the Tonica and Petersburg railroad
asses; has been along the line through Roberts’ farm; thinks the plat
of the road shown here correctly represents the manner in which said
road runs through Roberts’ farm. All of Roberts’ land is enclosed ;' es-
timates Roberts’ damages, by reason of the constructing through his
farm the Tonica and Petersburg railroad, to be from $800 to $900. In
this estimate includes the costs to Roberts of building and maintaining
the fences and cattle guards along the line of the railroad through his
farm, but witness states that he does not include, in this estimate of dam-
ages, the loss of time and inconvenience to Roberts, in case the railroad
company should refuse to let him erect cattle guards along the line of
road, through his farm, and thus oblige him to make use of gates in pass-
ing from one part of his farm to the other, across the railroad track. In
such case, witness states the damages by him before stated would, 111 his
opinion, be increased ; how much he did not state.

On cross-examination, this witness testified that he did not think the
construction of the Tonica and Petersburg railroad through Roberts’
land would enhance its value; that he liyed about four or five miles from
the land of appellant; that in estimating“the damages accruing to Rob-
erts, by reason of the construction of the Tonica and Petersburg rail-
road across his farm, he estimated the fence to cost $1 25 per rod.

Joehn Oswald, another of appellant’s witnesses, testified that he knew
the farm of Roberts through which the T'onica and Petersbhurg railroad
passes ; that the plat shown him correctly represents the manner in
which the road runs through Roberts’ farm: that the land in question is
worth about $35 per acre; and that he estimated the damages tc Rob-
erts, by reason of the construction of the Tonica and Petersburg rail-
road over his land in the manner represented in the plat, to be at
least $900.  That in this estimate he did not include the damage to
Roberts in case the railroad company should refuse to let him =rect
cattle guards along the line of the road through his farm, and compel
him to make use of gates in crossing from one part of his farm to the
other. In such case the damages would be increased ; how much he dic

/ , not state. Witness stated that he would ot give as much for the farm

by $900, with the road, as he would without it; that the value by him
placed upon the land of Roberts, was the value of the land, without tak-
ing into consideration the construction of the T"oniea and Petersburg



railroad through the farm ot Roberts. Witness was then cross-examin-
ed, and testified that he did not think the construction of the Tonica and
Petersburg railroad through the farm of Roberts would benefit Robe:ts
or ennance the value of his ‘arm. :

The appellees then introduced William D. Evans, who testified that he
was one of the three commissioners chosen and selected by the 'onica
and Petersburg ru‘lroad company to view the land of appellant over
‘which the line of said road runs, and to assess the damages for condemning
the right of way over the said land; that he, in company with Bell, an-
other of the commissioners selected by said railroad company, viewed the
land along the line of road through Roberts’ farm; and that in his estima-

/5\ tion the benefits to Roberts, by reason of the construction of said railroad,
were equal to the damages; and that the three commissioners selected by
the said railroad company assessed the same at one dollar; that he is still
of the same opinion ; that the reason why the sum of one dollar was as-
sessed as damage to Roberts, was that the commissioners thought by
law they were compelled to name some nominal damages to owners of
land over which the line of railroad run.

The witness was then cross-examined, and testified that he resided
at Delavan, about sixteen miles from the land of Roberts; that he has
lived at his present residence four or five years; that in his estimation
of damages he did not take into consideration the building and maintain-
ing of the fences along the line of the road, but made the estimate in
view of the railroad company being obliged, by law, to build and main-
tain the same at their own expense.

Birkett, another of appellees’ witnesses, testified that he was one of
the commissioners selected by the Tonica and Petersburg railroad com-
pany to view the land of Roberts and condemn the right of way across

s the same for the road; that he had been along the linc of said road
through the farm of Roberts, but not in company with the other com-
missioners ; that he then estimated the benefits to Roberts in construct-
ing the line of road over his land, equal to the damages, and was still of
the same opinion.

Witness was then cross-examined, and testified that he resided at
Woashington, in Tazewell county ; that in estimating the damage to
Roberts, he did not take into consideration the building and maintaining
of the fences along the line of the railroad through the farm of Roberts,
but thought that the company were bound by law to build and maintain
the same at their own expense. Witness stated that he never went over
the line of the road through the farm of Roberts but once, and then not
in company with the other commissioners, but with one Sawyer, a direc-

tor in the railroad company.

Bell, another of appellees’ witness was sworn, and testified that he was

onec of the commissioners selected by the 'I'onica and Petersburg rail-

¢/ ¢ road company to view the land of Roberts, and condemn tbc right O%‘
5 way across the same for said railroad ; thi:lt he had been 1}101’1%“10 line o
said road through the farm of Roberts, in company with f&vans, who



was another of the commissioners; that he had then estimated the dam-
ages and benefits to Roberts, by reason of the construction of said road
across his farm, as equal, and still was of the samec opinion.

The witness was then cross-examined, and testified that he resided in
Washington, Tazewell county; that in estimating the damages and bene-
fits to Roberts by reason ot the construction of the Tonica and Peters-
burg railroad across his farm, he, the witness, had not taken into consid-
eration the expense of building and maintaining the fence by Roberts
along the line of said road through his farm, but he had believed the rail-

road company bound to keep up and maintain the said fences at their own
expense.

This was all the evidence in this cause on the part of either party.

///. The appellant then requested the court to give the jury the following

74 /2.

mstructions :

“The court instructs the jury that after the assessment and payment of
the damages to Roberts by the railroad company by way of damages in
the condemnation of land taken for the purpose of the road, the railroad
will not be bound to make thefence on either side of the road, or to make
cattle guards for them to cross the road; nor will Roberts have a right,
without the consent of the railroad company, to make cattle guards across
the said road. If they believe, from the evidence, that Roberts’ land was
already fenced and enclosed, then the company are not bound to fence
their road where it runs through this land.”

And the appellees objected to the giving thereof, and cach of them, by
their counsel; which objection was overruled by the court, and the in-
structions given to the jury. To the overruling of which objections, and
the giving of the said instructions to the jury, the appellees, by their coun-
sel, then and there excepted.

The jury returned into court with the following verdict :

“We the jury find for appellant, and fix the damage at one thousand
dollars, and the plaintiff’ build his own fence.”

And thereupon the appellees, by their counsel, moved the court to set
aside the verdict of the jury so rendered as aforesaid; and to grant a new
trial in said cause, and assigned, as reasons for the said motion, that the
said verdict of the said jury so rendered as aforesaid, was contrary to
law and contrary to the evidence; which motion was overruled by the
court, and judgment rendered on said verdict. To which overruling and
judgment the appellees, by their counsel, then and therc excepted, and
now pray that this their bill of exceptions be signed and sealed by the
court; which is done.

James Harrrorr, fir. s]



And the said Tonieca and Petersburg railroad company assigns for
CeIror : '

First. That the court erred in giving the instructions asked by Roberts’
counsel.

Secondly. The court erred in not granting a new trial.

For which, and for other errors appearing on the record and proceed-
ings aforesaid, the said railroad company prays that the judgment afore-
said be vacated, annulled, reversed, and altogether held for nothing.

Ay, L. DAVIDSON, Attorney for said company.
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‘STATE OF ILLINOTIS, } THIRD GRAND DIVISION.
SUPREME COURT. APRIL TERM, 4. D. 1859.

THE TONICA AND PETERSBURG RAILROAD COMPANY, Appellant,

vs.
JOHN ROBERTS, Appellee.
Appeal from Tazewell Circuit Court.

This was a proceeding by the appellant under our statute to obtain
the right of way across the land of the appellee. The proceedings and
judgment, as well as the errors relied on by the appellant for the reversal
of this judgment, all sufficiently appear by the bill ot exceptions filed in
said case, commencing at page 8 of the record, and is as follows :

Srate or IrriNois, TAzeweLL Counrty Circurr Courr,
Tazewell County. February Term, A. D. 1859.

TONICA AND PETERSBURG RAILROAD COMPANY,
v3.
JOHN ROBERTS.

£l ke Be it remembered, that on the trial of this cause, the evidence on the
= bhehalf of the appellant, Roberts, was as follows:

. David Sloan was first sworn, and testified that he knew appellant's

~————land over which the Tonica and Petersburg railroad runs; had been

along the line of the road through the said land; that said farm was

situated in Tazewell county, Illinois, 11 miles from Peoria, 14 miles from

Pekin, about 7 miles from \Washington ; that Peoria was the market

at which Roberts and his neighbors usually sold their farm produce;

that at Washington there was a depot of the Peoria and Oquawka

railroad ; that if the Tonica and Petersburg railroad was constructed,

- and a depot located on the same within a shorter distance of Roberts’

¢ farm than the depot at Washington or Peoria, witness believed that the

/ appellant and his neighbors would still prefer to sell their farm produce

at Peoria, because Peoria would be a much better market for them than

a way station along the T'onica and Petersburg railroad, even faking in-

to consideration the disadvantage of hauling a greater distance to get

their produce to market. Witness further stated that he lived about one

mile from Roberts; that he had resided there for the last twelve years ;

that Roberts' farm was worth about $40 dollars per acre; that,’in the

opinion of witness, the damage to Roberts would be one thousand dol-

lars by reason of the Tonica and Petersburg railroad running across

his land in manner as set forth in the following plat, which said plat is

// admitted to be correct by the parties to this suit. And witness stated fur-

ther, that, in estimating this damage, he took into consideration the man-

ner in which the road run through the farm and cut up and divided the

land, the cost of building the fence and maintaining the same along the

line of the railroad, the quantity of land taken by the railroad, the incon-

venience to Roberts in cultivating a farm cut up into the parcels that

his is by the road, and in being obliged to cross the road every day in

attending his farm; but witness stated he did not include in the damages

the inconvenience Roberts would labor under, if the railroad company

.. should refuse to allow him to put up cattle guards, and thus he be com-

~



pelled to use gates. In such case, the damages to Roberts would be
increased, how much witness did not state. Witness further stated that

//

the farm of Roberts would be worth forty dollars an acre without refer-
ence to any effect the locating or constructing of the Tonica and Peters-
burg railroad would have on the price of the same ; and if it never had
been and should never be opened and located or built there.

The witness was then cross-examined, and testified that appellant’s
farm, the one in question, was situated two miles from the town of Mor-
ton; that the railroad runs over the highest and best part of said land;
that there is a slough running along the west side of the line of the rail-

road some little distance from the same; don’t think the construction of

/3
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the Tonica and Petersburg railroad over the land of the appellant, in the
manner in which the same runs, would enhance the value of the same ;
believes that appellant has sufficient railroad facilities by living within
eleven miles of Peoria, and seven of Washington ; that it would be no
advantage to him to have a railroad depof nearer his farm than Peoria
or Washington; don’t think that railroads advance the value of lands
through which they pass. In estimating the damages to Roberts by rea-
son of the construction of the Tonica and Petersburg railroad through
his farm, witness stated that he did not take into consideration the benefits
said road would confer on Roberts, because, in his opinion, no benefits

accrued.

Samuel Mowberry, another witness for said appellant, was sworn, and
testified that he then lived about five miles from Roberts, the appellant;
had lived in that (Roberts’) neighborhood about twenty-six years; that
he was well acquainted in that section of country ; that he had been over
the farm of appellant since the Tonica and Petersburg railroad had been
laid out through the same, and had been over the line of the said road;
that the road, as marked out on the plat shown first witness, was correct-
ly platted ; that in his estimation the land of Roberts was worth $35
per acre; that the damage to appellant, by reason of the construction of
the Tonica and Petersburg railroad across his land, would be about
$950; that he arrived at this estimate by taking into consideration the
quantity of land taken by said railroad, the bad shape in which Roberts’
farm was cut up by it, the cost of building and maintaining the fence
along the line of the road through appellant’s farm, and the general in-
convenience and trouble in being vbliged to cross a railroad track every
day in attending to necessary farm work. Witness further stated that, in
his estimate of damage to appellant, he did rot include the damage that
would accrue in case the railroad company should refuse to let appellant
erect cattle guards along the line of the road through his farm, and thus
compel him to make use of gates. In such case, in the opinion of wit-
ness, the damage to appellant would be increased. Witness did not state
how much. That in estimating the value of Roberts’ farm, witness had
stated what he thought it would be worth, without reference to the
locating or constructing of the Tonica and Petersburg railroad, and
the farm of Roberts was all fenced and in cultivation.

On cross-examination, witness testified that he did not think the
construction of the Tonica and Petersburg railroad through the farm
of appellant would in any way enhance the value of said farm: that
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Roberts lived near enough to a railroad depot at present, and hav-
ing another depot established within one or two miles of his farm would
not benefit him any ; that the reason that he placed the damage so high
as he had done, was that the road run diagonally through the farm of ap-
pellant; that it run upon the highest and best ground, and cut up the farm
in a bad shape; that he did not take into consideration, in estimating the
damages of appeliant, any benefits accruing by reason of the building of
the road, for, in the opinion of witness, no benefits could or did accrue
to Roberts either by the locating or construction of the Tonica and Pe-
tersburg railroad through his farm.

John Lowman, another witness for said appellant, testified that he knew
the land of Roberts over which the Tonica and Petersburg railroad
passes; has been along the line through R oberts’ farm; thinks the plat
of the road shown here correctly represents the manner in which said
road runs through Roberts’ farm.  All of Roberts’ land is enclosed ; es-
timates Roberts’ damages, by reason of the constructing through his
farm the Tonica and Petersburg railroad, to be from $800 to $900. In
this estimate includes the costs to Roberts of building and maintaining
the fences and cattle guards along the line of the railroad through his
farm, but witness states that he does not include, in this estimate of dam-
ages, the loss of time and inconvenience to Roberts, in case the railroad
company should refuse to let him erect cattle guards along the line of
road, through his farm, and thus oblige him to make use of gatesin pass-
ing from one part of his farm to the other, across the railroad track. In
such case, witness states the damages by him before stated would, in his
opinion, be increased ; how much he did not state.

On cross-examination, this witness testified that he did not think the
construction of the Tonica and Petersburg railroad through Roberts’
land would enhance its value; that he lived about four or five miles from
the land of appellant; that in estimating the damages accruing:to Rob-
erts, by reason of the construction of the Tonica and Petersburg rail-
road across his farm, he estimated the fence to cost $1 25 per rod.

John Oswald, another of appellant’s witnesses, testified that he knew
the farm of Roberts through which the T'onica and Petersburg railroad
passes ; that the plat shown him correctly represents the manner in
which the road runs through Roberts’ farm : that the land in question is
worth about $35 per acre; and that he estimated the damages to Rob-
erts, by reason of the construction of the Tonica and Petersburg rail-
road over his land in the manner represented in the plat, to be at
least $900. That in this estimate he did not include the damage to
Roberts in case the railroad company should refuse to let him e<rect
cattle guards along the line of the road through his farm, and compel
him to make use of gates in crossing from one part of his farm to the
other. In such case the damages would be increased; how much he did
not state. Witness stated that he would not give as much for the farm
by $900, with the road, as he would without it; that the value by him
placed upon the land of Roberts. was the value of the land, without tak-
ing into consideration the construction of the T'onica and Petersburg
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railroad through the farm of Roberts. Witness was then cross-examin-
ed, and testified that he did not think the construction of the Tonica and
Petersburg railroad through the farm of Roberts would benefit Roberts
or enhance the value of his farm.

The appellees then introduced William D. Evans, who testified that he
was one of the three commissioners chosen and selected by the T'onica
and Petersburg railroad company to view the land of appellant over
which the line of said road runs, and to assess the damages for condemning
the right of way over the said land; that he, in company with Bell, an-
other of the commissioners selected by said railroad company, viewed the
land along the line of road through Roberts’ farm; and that in his estima-
tion the benefits to Roberts, by reason of the construction of said railroad,
were equal to the damages; and that the three commissioners selected by
the said railroad company assessed the same at one dollar; that he is still
of the same opinion ; that the reason why the sum of one dollar was as-
sessed as damage to Roberts, was that the commissioners thought by
law they were compelled to name some nominal damages to owners of
land over which the line of railroad run.

The witness was then cross-examined, and testified that he resided

_at Delavan, about sixteen miles from the land of Roberts; that he has

4

lived at his present residence four or five years; that in his estimation
of damages he did not take into consideration the building and maintain-
ing of the fences along the line of the road, but made the estimate in
view of the railroad company being obliged, by law, to build and main-
tain the same at their own expense.

Birkett, another of appellees’ witnesses, testified that he was one of
the commissioners selected by the T'onica and Petersburg railroad com-
pany to view the land of Roberts and condemn the right of way across
the same for the road; that he had been along the linc of said road
through the farm of Roberts, but not in company with the other com-
missioners ; that he then estimated the benefits to Roberts in construct-
ing the line of road over his land, equal to the damages, and was still of
the same opinion.

Witness was then cross-examined, and testified that he resided at
Washington, in Tazewell county; that in estimating the damage to
Rober:s, he did not take into consideration the building and maintaining
of the fences along the line of the railroad through the farm of Roberts,
but thought that the company were bound by law to build and maintain
the same at their own expense. Witness stated that he never went over
the line of the road through the farm of Roberts but once, and then not
in company with the other commissioners, but with one Sawyer, a direc-
tor in the railroad company.

Bell, another of appellees’ witness was sworn, and testified that he was
one of the commissioners selected by the ‘Fonica and Petersburg rail-
road company to view the land of Roberts, and condemn the right of
way across the same for said railroad ; that he had been along the line of
said road through the farm of Roberts, in company with fivans, who



was another of the commissioners; that he had then estimated the dam-
ages and benefits fo'Roberts, by reason of the construction of said road
acress his farm, as equal, and still was of the same opinion.

The witness was thien cross-examined, and testified that he resided in
Washington, Tazewell county; that in estimating the damages and bene-
fits to Roberts by reason of the construction of the Tonica and Peters- -
burg railroad across his farm, he, the witness, had not taken into consid-
cration the expense of building and maintaining the fence by Roberts
along the line of said road through his farm, but he had believed the rail-
road company bound to keep up and maintain the said fences at their own
expense.

This was all the evidence in this cause on the part of either party.

Z/ ' The appellant then requested the court to give the jury the following

2l

mstructions :

' “The court instructs the jury that after the assessment and payment of
the damages to Roberts by the railroad company by way of damages in
the condemnation of land taken for the purpose of the road, the railroad
will not be bound to make the fence on either side of the road, or to make
cattle guards for them to cross the road; nor will Roberts have a right,
without the consent of the railroad company, to make cattle guards across
the said road. If they believe, from the evidence, that Roberts’ land was
already fenced and enclosed, then the company are not bound to fence
their road where it runs through this land.”

And the appellees objected to the giving thereof, and cach of them, by
their counsel; which objection was overruled by the court, and the in-
structions given to the jury. To the overruling of which objections, and
the giving of the said instructions to the jury, the appellecs, by their coun-
sel, then and there excepted.

The jury returned into court with the following verdict :

“We the jury find for appellant, and fix the damage at one thousand
dollars, and the plaintiff’ build his own fence.”

And thereupon the appellees, by their counsel, moved the court to set
aside the verdict of the jury so rendered as aforesaid; and to grant a new
trial in said cause, and assigned, as reasons for the said motion, that the
said verdict of the said jury so rendered as aforesaid, was contrary to
law and contrary to the evidence; which motion was overruled by the
court, and judgment rendered on said verdict. To which overruling and
judgment the appellees, by their counsel, then and there excepted, and
now pray that this their bill of exceptions be signed and sealed by the
court: which is done.

James Harriorr, [t s



And the said Tonica and Petersburg railroad company assigns for
error :
I%irst. That the court erred in giving the instructions asked by Roberts’

counsel.
Secondly. The court erred in not granting a new trial.

Tor which, and for other errors appearing on the record and proceced-
ings aforesaid, the said railroad company prays that the judgment afore-
<aid be vacated, annulled, reversed, and altogether held for nothing.

A. L. DAVIDSON, Attorney for said company.
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