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Supreme Court of Illinois

Walrod et al

Vs.

Robb et al

11641 7



SUPREME COURT OF ILLINOIS,
Third Division— April Term, 1855‘).

ROBB et al.,
3. Appeal from De Kalb.
BALL et al.

PLAINTIFF’S BRIEF' AND POINTS.

’l‘h&d and }/d pleas present a good defence to the action, and should
have been sustained.

The evidence introduced as to the amount of damages should have been
excluded.

The transcripts in each of the cases are only parts of the record.

The transcript in Whitney vs. Ball, Robb and Phelps is not under the
seal of the court.

The fee bill in Whitney et al vs. Ball et al, should not have been read,
as it is not covered by the condition of the bond.

The sheriff’s fees should not have been allowed, as they are not covered
by averments in the narr, and are illegal.
W. T. BURGESS,
For Appellants.
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IN THE SUPREME COURT

OF THE STATE OF ILLINOIS,
APRIL TERM, 1859.

OHARLES O. BOYNTON and
GEORGE WALROD,
Appellants, and
HIRAM E. WHITNEY,
Vvs.
ALRERT G. ROBB, JOHN
H. BALL & WM. PHELPS.

APPEAL FROM D KaLs
Cireuir CoURT.

J

ABSTRCT OF RECORD.

Suit commenced by Summons and Narr, filed March 26, 1858, as

follows:

STATE OF ILLINOIS, | Circuit Court De Kalb County,
De XaLs Counry, = Spring Term, 1858.

Albert G. Robb, John IL. Ball and William Phelps, plaintifs in this
action who sue for the use of George L. Wood, by Charles Kellum, their
attorney, complain of Hiram E. Whitney, Charles O. Boynton and
George Walrod defendants. who were summoned, &e., of a plea that
they render to the said plaintiffs, the sum of twenty-seven hundred dol-
lars lawfal money of the United States, which to them they owe, and
from them unjustly detain to their damage, two thousand dollars. TFor
that whereas the said plaintifis, Albert G. Robb heretofore to wit: on
the 29th day of October, A. D. 1853, by the judgment and consideration
of the Circuit Court for the county of Cook, in the State of Illinois, at
the October term of the said court, in the year 1853, recovered against
the said defendant, Hiram E. Whitney, two certain judgments, one for
the sum of two hundred and forty-nine dollars and seventy-five cents
damages and six dollars costs, and the other for the sum of one hundred
and fifty-five dollars damages and six dollars costs, upon both which said
judgments afterward to wit: on the same 99th day of October, A. D.,
1855, writs of execution were duly sued out of said circuit court of Cook
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county, directed to the said William Phelps, who then and there was
sheriff of said county of De Kalb to execute, commanding him that of
the goods and chattels, lands, tenements and chattels real of said Hiram
. Whitney, he should cause to be made the amounts of said several
judgments and the costs thereon, and that he return the said writs of ex-
ccution into the office of the clerk of said circuit court, within ninety
days after the date thereof, which said executions were then and there
delivered to the said William Phelps, Sherift' as aforesaid, upon which
said executicns hie, the said Wm. Phelps, proceeded to levy and did levy
upon property of the said Hiram I. Whitney, suflicient to satisfy both
said executions, and afterwards to wit: on or about the ninth day of
TFebruary, A. D., 1856, the said IIiram I: Whitney, as complainant,
filed his bill of complaint in the said cirenit court of Cook county, on
the chancery side thercof, making the said plaintifts herein defendants
thercto, praying, among other things, that the said Albert G. Robb,
John H. Ball and William Phelps, their agents, attorneys and deputies
be enjoined from proceeding in any manner or form whatever to en-
force the collection of said judgments, which said judgments were in
said bill set forth, and for the purpose of procuring the issuing of said
writ of injunction in said bill prayed for the said defendants, Hiram E.
Whitney, as principal and the said Charles O. Boynton and George
Walrod, as securities, then and there, to wit: on the eighth day of Feb-
ruary, A. D., 1856, to wit: at the county of De¢ Iall), aforesaid, made,
executed and delivered their certain writing obligatory sealed with their
respective scals, and now produced and shown to this honorable Court,
the date whereof is the day and ycar last aforesaid, and thereby acknow-
Jedged themselves to be held and bound unto the said plaintiff, in the
sum of twenty-seven hundred dollars, the debt above demanded to bLe
paid to the said plaintiffs, which said writing obligatory is in the words
and figures following, to wit:

IKnow all men by these presents that we, Hiram E. Whitney, of De
Kalb county Illinois, principal, and George Walrod and Charles O.
Boynton, his sureties, are held and firmly bound unto Albert G. Robb
John II. Ball aud Wiliian Phelps, of said county, in the penal sum of
twenty-seven hundred dollars, for the payment of which unto the said
Robb and Ball, their leirs, executors or assignees, we bind ourselves,
our heirs, executors and adwmiuistrators, jointly, severally and firmly by
by these presents. Signed, scaled and dated this 8th day of February,

A. D., 1856.

Which said writing obligatory was, and is subject to a condition there-
uader, written in the words and to the effect following to-wit:



The condition of this obligation is such that whereas, the said Whit-
ney has lately filed in the Circuit Court of Cook county, on the chan-
cery side thereof, against the said Robb, Ball and Phelps, praying
among other things, that an injunction writ be issued against them, the
said Robb, Ball and Phelps, to enjoin them from proceeding in the col-
lection of certain judgments therein mentioned, which writ hath been
ordered to be issued, on filing bond as required by law. Now therefore,
if the said Whitney shall pay all money and costs due the plaintiff upon
said judgments, and also, all such costs and damages as shall be awar-
ded against the complainant in case said injunction shall be dissolved,
then the above bond to be void, otherwise to remain in full force and
effect.

HIRAM E. WHITNEY, [sEAL.]
GEORGE WALROD, [sEAL.]
CHARLES O. BOYNTON, [sEAL.]

As Dby the said writing obligatory and the condition thereof, now
here in court produced, will more fully appear.

And the said plaintiffs in fact, aver that the proceedings in said Circuit
Court of Cook county intended to be in said condition recited, was the bill
of complaint hereinbefore described, of said Hiram E. Whitney against
these plaintiffs, and that the judgments therein referred to were, and are
the same judgments in this declaration set forth recovered by the said
Albert G. Robb against the said Iiram E. Whitncy.

And the said plaintiffs further say that afterwards to-wit : on the.9th
day of Iebruary, A. D. 18356, said writing obligatory, and condition
thereunder, were filed according to law with the clerk of said Cireuit
Court of Cook county, at his office, and therecupon a writ of injunc-
tion duly issued out of the said Circuit Court for Coolk county, re-
straining and enjoining the said plaintiffs from proceeding in the col-
lection of the said judgments hereinbefore recited, of which said plain-
tiffs then and there had notice, and the said plaintifis further say that
afterwards to-wit: of the special term of June of said Cireuit Court for
the county of Cook, in the year A. D. 1857, by the order, decree and
judgment of the said court, the said bill of complaint wharein said
writing obligatory was filed, was dismissed and the said injunction
dissolved.

And the said plaintiffs further say that neither the said Hiram L.
Whitney, nor any person for him, hath paid all or any money and costs
due the said Albert G. Robb upon the judgments aforesaid, nor such
costs and damages as were awarded against said Whitney upon the dis-
solution of the said injunction asin the condition of the said writing
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obligatory mentioned, but hath therein wholly failed and made default
whereby.the said writing obligatory, hath become forfeited by means
whereof the said plaintiffs have sustained damages to the amount of
two thousand dollars, and by means of the said premises, and by force
of the statute, an action hath accrued to the said plaintiffs to demand
and have the said sum of twenty-seven hundred dollars above dman-
ded of and from the said defendants. '

And whereas, also, the said defendants herctofore, to wit, on the 8th
day of Febrnary, A.D., 1856, at Sycamore, in the county of De Kalb,
aforesaid, by their certain other writing obligatory, sealed with their
geals and to the court here now shown, the date whereof is the same
day and ycar aforesaid, acknowledged themselves to owe and be in-
debted, held and firmly bound unto the said plaintiffs in the sum of
twenty-seven hundred dollars above demanded, to be paid to the said
plaintiffs, and the said plaintiffs say that the said writing obligatory,
was, and is subject to a certain condition thereunder written, whereby
after reciting tothe effect following to wit, that whereas the said Whitney
has lately filed in the Circuit Court of Cook county, on the chancery
side, thereof, his bill of complaint against said Robb, Ball and Phelps,
praying, among other things, that an injunction issue against them, the
said Itobb, Ball and Phelps, to enjoin them from proceeding in the col-
lection of certain judgments in said bill mentioned, which judgments
the plaintiffs aver to be the same described in the first count of this dec-
Jaration, which said writ of injunction had been ordered to be issued on
filing Lond as required by law ; it is provided that it the said Whitney
should pay all money and costs due the plaintiff, Albert G. Robb, upon
said judgments, and also, all such costs and damages as should be awar-
ded against said complainant in said bill in case said injunction should
be dissolved, then the said obligation to be void or else to remain in full

force and virtue.

And the said plaintifts for assigning a breach of the condition of said
writing obligatory, according to the form of the statute in such case
made and provided, in fact say, that, after the making ot said writing
obligatory, to wit: on the ninth day of February, in the year of our
Lord, one thousaud cight hundred and fifty-six, the said writing obliga-
tory was duly filed with the clerk of the said circuit court of Cook coun-
ty, and the writ of injunction prayed for in said bill thercupon issued
out of the said circuit court of Cook county, against the said Robb, Ball
and Phelps, and was served upon them according to law, enjoining them
from proceeding in the collection of the judgments aforesaid in said bill
of complaint mentioned, which said bill of complaint was afterwards to



12 wit in the special term of June, of said circuit court of Cook county, in
the year 1857, by an order of said cowrt, duly made and entered dis-
missed and the injunction aforesaid dissolved. Yet the said Hiram E.
Whitney, nor any one for him, hath not as yet paid the sums of money
and costs due on said judgments that is to say, the sum of two hundred
and forty-nine dollars and seventy-five ceunts damages, and six dollars
costs upon the judgments first in this declaration recited, and the sum of
one thousand and fifty-five dollars damages, and six dollars costs upon
the judgments, secondly in this declaration recited, together with inter-
est upon said several sums from the 29th day of October, A. D., 1855,
nor hath he paid such costs as were awarded against said Whitney upon
the dissolution of said injunction in the condition of said writing obliga-
tory mentioned, amounting to a large sum, to wit: the sum of seventy-
five dollars. By means of which said several premises the said writing
obligatory and condition thereunder have become forfeited and the said
plaintiffs have sustained damages to the amount of two thousand dollars,

13 and thereby an action hath acerued to the said plaintiffs, to demand and
have of and from said defendants the said sum of twenty seven hundred
dollars above demanded.

Yet the said defendants, although often requested, have not as yet paid
the said sum of twenty-seven hundred dollars above demanded, or any
portion thereof, to the said plaintiffs, but have hitherto wholly neglected
and refused so to do, and still do neglect and refuse so to do, to the
damage of the said plaintiff two thousand dollars, and therefore they
bring suit.

CHARLES KELLUM, Plff’s Atty.
S. A. HURLBUT, of Counsel.

Pleas of defendants, Boynton and Walrod, filed April 9, 1858.

Zitle of Cause.

14 / And the said defendants, Walrod and Boyington, by their attorneys,
Mayo & Kellum, comes and defends the wrong and injury when,
&c., and say that the said bonds in said declaration set forth are not
their deeds, and of this he puts himself upon the country, &ec., and the
plaintiffs do the like.

2 And for a further plea in this behalf said defendants say actio non,
because they say that they do not owe and are not indebted to the said
plaintiffs in manner and form as the said plaintifts have above thereof
declared against them, and of this they put themselves upon the coun-
try, &c.
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April 17th, 1858 —cause submitted without a jury, and the court after
hearing the evidence and remarks of counsel, find for the plaintiffs
$2,700 debt, and assesses damages for breaches assigned at $1,601,17%,
Judgment for the debt, to be discharged upon payment of damages and
costs. Appeal prayed. '

Bill of exceptions filed June 30th, 1858—plaintif’s evidence. A bond
made by Hiram BE. Whitney as principal, and George Walrod and
Charles O. Boynton, as sureties to Albert 1. Robb, John H. Ball and
William Phelps, m the penalty of $2,700, dated February Sth, 1856,
the same sct out in Narr.

James II. Beveridge sworn ; stated that the bond was excecuted in his
presence and certain alterations were in it at that time. Bond read and
defendants except to it and the introduction of the evidence of
Beveridge.

Transcript from records of Cook Cirenit Court of a bill filed there on
the 9th day of February, 1856, by Hiram E. Whitney, against John H.
Ball, Albert E. Robb and William Plelps, to restrain the collection of
two judgments Ly confession rendered in that court before the same
were due, in favor of said Robb and against said Whitney upon two
notes under a power of Attorney attached, which the complainant
therein charged had been fraudulently obtained from him, he having
been induced to sign them through the false representations of Ball, as
to their contents, upon which he had relied, and that Ball was really the
owner of the judgments, on which is indorsed an order for injunction
made by L. C. P. Freer, master in chancery of Cook county, upon the
said Whitney filing bond in penalty of $2,700, with Walrod and Boyn-
ton as surety. In the same transeript is a copy of an injunction writ
directed to John II. Ball, Albert G. Robb and William Phelps, reciting
the filing of the bill and restraining them from the collection of the
Jjudgments mentioned in it, dated the 9th Feb. 1856, and a return en-
dorsed wpon it of its having been served on the said Ball, Robb, and
Phelps. Also of an order submitting that cause to the court for hearing
upon bill, answer, replication, and proofs. Also of a stipulation as fol-
lows:

Also of an order made on the 12th June, 1857, on that stipulation,
dismissing the Dbill with costs, and directing the Sherift to proceed and
collect the judgments mentioned in the bill.

This Transcript is certified to be a true copy of a “bill of complaint,
writ of injunction, stipulation and orders,” in a certain cause wherein
Hiram E. Whitney was complainant, and John IH. Ball, Albert G.
Robb, and William Phelps defendants, signed by the clerk, but no seal
ot the court affixed.
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To the reading of which the defendants objected—the objections over-
ruled, and defendants except.

The plaintiff then offered a forthcoming bond, made by Hiram E.
Whitney and George Walrod to William Phelps, in the penalty of
$2,500, dated Dec. 3, 1855, which-—after reciting the issuing of two
executions and fee bills from Cook Circuit Court, in favor of Robb and
against Whitney, one for $1,059.10, damages and costs, and the other
$253.85, damages and costs, and directed to Phelps, as Sherift of De
Kalb county, to exccute a levy upon a stock of goods belonging to Whit-
ney, of the value of §5,000, and that Whitney desired to retain the
possession thercof—is conditioned that if the goods are forthcoming on
the 28th January, 1856, at the store of Whitney, or at any time there-
after when the Sheriff should call for them so that the same might be
sold to satisfy said execcution, then the bond to be void, otherwise to
remain in full force, on which is endorsed by Phelps, that, by virtue
thereof and a failure to deliver the goods according to the condition
thercof, he had, on the 2d day of Iebruary, 1856, levied upon certain
real estate, which had been turned out by said Walrod to satisty the
said execution, and signed by him as Sheriff.

To the reading of which defendants object—court overrules objection,
receives the paper, and defendants except.

The plaintifls then oflered the execution and fee bill from the Cook
Circuit Court in favor of Albert G. Robb and against Hiram E. Whit-
ney, for $249.75 damages, and $2.60 costs, recovered at October term,
1855, dated the 29th day of October, 1855, endorsed collect interest
from Oct. 25, 1855, reccived by Phelps the 9th Nov., 1855, and levy
made upon stock of goods same day. ¢ Fees—1 service 50c., 5 miles
25¢c., levy 50c., expense and trouble of keeping property $10, taking
bond 25¢., demanding property of the plaintiff and security on the bond
85, levy on the property of the security on the bond 50c., commission
$3.50—total $20.40. Stayed by injunction.” Also fee bill of plaintiff’s
costs $2.60, and of the defendant’s costs $1.50; and endorsed on the fee
bill, same levy as on writ, and the fees—“service 50c., 5 mile 25c., levy
50c.—total $1.25.  Stayed by injunction.”

To the reading of all which defendants objected—court overruled
objection, papers read, and defendants except.

The plaintiffs then offered another writ of execution from said Circuit
Court in favor of Albert G. Robb against Hiram E. Whitney for $1,055
damages and $2.60 costs, recovered at October term, 1855, dated Oct.
29, 1855, directed to the Sherift of DeKalb county, and endorsed to col-
lect interest from Oct. 25, 1855, received by the Sherift Phelps Nov. 9,
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1855, and endorsements by him levied same day on stock of goods.
Fees—1 service 50c., 5 miles 25c., levy 50c., expense and trouble of
keeping property $10, taking bond 25c., demanding property on the
bond, including travel, §5, commission §9.44, levy on the property of
the security on the bond and record certificate $1.50—total $27.44.
Stayed by injunction.

A fee Dbill of the plaintiftf’ costs $2.60, and defendant’s costs $1.50,
received and levied same day as execution. I'ees—service 50c., 5 miles
25¢., levy 50c.—total $1.25. Stayed by injunction.

To which execution and fee bills defendants objected ; court overruled
it, and defendants excepted.

The plaintift then offered another transeript from the records of said
Cook Circuit Court, containing the placita ot the October Term thereof,
1855, and of an order entering a judgment by confession on the 29 Octo-
ber, 1855, in favor of Albert G. Robb, against Iliram E. Whitney, for
$249 75 damages and costs of suit, and an order entering a judgment by
confession, on the same day, in favor of Albert G. Robb against Hiram
E. Whitney for $§1055 damages and costs of suit, which is certified under
the scal of the court and signature of the Clerk, to be a copy of two or-
ders entered in that court.

To the reading of which defendants objected ; the court overruled the
objection, paper read, and defendants excepted.

The plaintifts then oftfered a paper entitled,

HIRAM E. WHITNEY, ¢f al.
Cook County Circuit Court, March

6084 vs. [ T. 1858. " Plaintiffs’ Costs.
JOHN H. BALL, et al. J
The follow items of Clerk’s costs, in all, - - - $6 85
Judge’s fee = e SRR e 3 00
Sheriff ¢ Lorenzo Whittemore, De Kalb Co. 5 36
14 (13 « 113 (13 1 6 SO
Master, L. C. P. I'reer, paid by complainant, 20 00
‘Witness, Wm. B. Hovey, 2 days, 134 miles travel 8 70
$50 71
Defendants’ Costs: _
Olenkls Hees M R N o S4 00
Witnesses . - - - - - -~ ot ST 15 40
$19 40

I hereby certify the above to a true copy of the
taxed costs in the above entitled cause, and the
[ L. S.] whole thereof.
WM. L. CHURCH,
Clerk.



To the reading of which defendants objected ; court overruled objection,
and defendants excepted ; which was all the evidence in the cause.

New trial moved, and overruled ; and defendats except.'

Computation upon which damages were assessed :

Judgment for = - = - - - $1055 00
Judgment for SR e S R E 249 75
Interest 2 years 54 months - - - 192 57
Plaintiffs’ costs, - - - - - - 2 60
Sherift’s fees, - - - - - - 27 44
Plaintiffs’ costs, - - - - - - 2 60
Sheriff’s fees, - - - - - - 20 40
Plaintiffs’ costs, - - - - - - 50 71

$1601 07

ERRORS ASSIGNED.

1st. The sustaining demurer to the 7th and 8th pleas.
g P

2d. In admitting the various documents in evidence offered by plain-
tif ard read on the trial and overruling defendant’s objections to the
L 4
same.

3d. In admitting in evidence the copy of bili, &c., in case of Whit-
ney vs. Ball, Robb and Phelps.

4th. In admitting in evidence the forthcoming bond made by
‘Whitney and Walrod to Phelps, and the indorsements made thereon.

5th. In admitting the executions, fee bills and indorsements there-
on in the cases of Robb vs. Whitney.

6th. In admitting in evidence the copy of the orders in the cases of
Robb vs. Whitney.

7th. In admitting in evidence the copy of the fee bill in case of
Hiram E. Whitney, ¢¢ al vs. John H. Ball, ef al.

8th. That the damages assessed are without proof to sustain them.

9th. That the judgment for plaintiff should have been for defendant.

BURGESS & HAWLEY,
For Appelants.
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