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SUPREME COURT OF ILLINOILS.
THIRD DIVISION.

APRIL TERNM, A, 1. 1858,

WILLIAM II STOW )
) Appeal from Cook Counly
s,
Civenit Court.
JOIIN YARWOOD v At )

/ ABSTRACT OF RECORD.

"The declaration states, that on the 15th day of April, 1843,
Yarwood & Co. were * possessed of certain goods, chattels
and cffects, to wit, one steam engine, consisting' of two iron
boilers and steam machinery of great value,” ete. ; and con-
version of the same by Stow. It contains only one count.
and is in trover. Damages, $3,000.

Plea, general issuc.

Prial by jury. Verdiet for plaintifls, $800. Motion for
new trial, overruled. Exception, and appeal prayed. Bill

. of exceptions.
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Testimony of George Milehell,
Who knew parties in 1840. Yarwood & Co. had a job on
the Illinois and Michizan Canal, at the Sag, about twenty

miles from Chicago. In 1839, plaintiffs bought an engine, of

one Allen, then lying in Stow’s fuuud/r.fry yard, at Chicago,
called then a twenty-horse power engine. It was an engine
and two boilers, eylinder, erank-shaft, one slide, cross-head.

and five segments of a fly-wheel. Part of the pump was
there. Other parts, viz., one segment, rack-shaft, connecting
rod and eram rod, were afterwards found and brought to the
engire. The engine, with these things, were left with Stow,
to be repaired, as by contract, hetween Stow and Yarwood &
Co., then made and put in writing. Contract dated 1840,
January. Witness was in the employ of Yarwood & Co., to
do mill-work, and to put up this engine. T was acquainted
with engines and their value at that time. This had been
used about a year.' Tt was then worth $1,400. When
thoroughly repaired, $2,000. The engine was repaired by
Stow, and main parts of it brought to the Sag. What was
brought to the Sag was worth §1,000, put in the hoiler house.
The boilers were brought down. The contract was dated
December G, 1840, and was to repair and put in first-rate
condition for running, a certain engine, and to firnish and
make new the following articles, viz. :

Plummer blocks, - - - - - - 830 00
Plunge to force-pump, - - - - - G 00
One slide, - - = - - - G 00
Grate, - - - = - - - - 61 15
Connecting pipe, - - - - - - 3000
Segment to fly-wheel, - - - - - 27 00
Rack shaft and arm to pump, - - - - 12 00
Stands and shaft to shift steam, - - - 30 00
Tire front, ete., - - - - - - 55 00
Conneeting rods, ete., - - . - - 50 00
Dolts, ete., - = = S = RS 20 00
Straps and boxes, -~ - - - - - 60 00
4 cocks to boilers, - - - - - - 10 00

- _.J
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Po new rivet boilers and make fit for use, for $500. Any of
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said articles furnished by Yarwood & Co. to be deducted.
Stow to make castings for water wheel at 61 cents a pound.
The parts mentioned in contract were made by Stow’s
foreman, to make the engine complete.

Jumes Hannals stated, that he was in Stow’s employ, as
workman and foreman, for several years preceding and sub-
sequent to the repair of the engine in question. Witness

knew- the engine. It was repaired by Stow, for Yarwoed &
Co. It was taken away by them in 1842. The boilers were
brought back on sleighs, in cold weather. The bulk of the ,

engine was brought back.

It was broken up and melted, ‘.

soon afterwards, by Stow’s order. Engines at that time
were worth about $100 per horse power. Parts were
replevied. DMost parts of the engine would be only valuable

for old ivon, separately.

Witness kept Stow’s bools of account. The repairs were !

made in winter of 1840-41, This was a high pressure
engine. Such an engine consists of a cylinder, crank, ways,

cross-heads, piston, piston-rod and frame. A low pressure
engine consists'of these articles and of a condenser.  Boilers
o4 are separate things from an engine. An order for an engine

does not tnelude the boilers.

I judged the engine and hoilers, when repaired, to be
worth about $1,800 or $2,000. It was of about twenty

horse power.

Philip Dean stated, that he was employed by William H.
Stow, in the winter of 1841, to remove a steam engine [rom
the Sag to his foundgry in Chicago.

Copy of Record of Proceedings in Stow's Bankruptey.
Petition filed, January 17, 1843, in the District Court of

Illinois.

In the schedule of effects of said W. H. Stow is the

following item:
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| < John Yarwood & Co.  Unsellled account, - - = $700 00 i
| From the above I clatm the right la deduct certain portions B
i of an engine now in my possesston.”
:". 62 Decree of Bankruptey made June 17, 1843. W. W.
] Saltonstall appointed assignec.
| 63  Final decree and order of discharge made September 29,
: 1843.
-2 Introduction of copy of record, ete., objected to, on ground
1 that same did not bar the right of recoupment. Objection
! overrnled. Ixception.
1 73  Tuos. Hoyne was one of counsel for Yarwood, on uml of

case in 1851. Burke was a witness, since decmscd Took

' notes of substance of his testimony. They are here. Took i
substance of all his material statements as well on cross as

=3 ondirect examination, Te, said Stow, knew when the boilers
went away, in 1841, One hoiler was afterwards cut and
melted up for another engine, for Stow or his brother.

Oross-examined. Mr. Hoyne said, he tool as full minutes
of the evidence as he decmed material. Intended to take
down all that was material for and against, and generally in
the words of the witness. Recollected witness’ statement,
that he was present when the boilers were taken away, and

74 that it was afterwards eut up, independently of the memo-
randa. Recollects every fact stated in the paper. Perhaps
should not have remembered them without the paper. With-
out it, should not have remembered them. Could not repeat,
from memory, all the facts stated in the paper.

e— =

Motion to strike out witness’ evidence, because not in the
language of deceased witness, and only parts of it, and such
as I. deemed material; and not from witness’ recollection,

5 but from partial minutes.

Motion denied. Exeeption.

Defence opened. Offered writ of replevin between same
parties, dated 15 April, 1843, from Circuit Court, and sher-
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ifi’s return on the writ, and plaintiff’s receipt of articles
embraced in the return, viz.: steam cylinder, one crank-shaft,
one steam boiler, four picces of fly-wheel, one pitman, one
connecting-rod, one piston-rod, one slide-valve and governor.

Thomas C. James testified, in substance, very much as
Hannahs, as above. Was a maker of engines. An engine
consists of a cylinder, pump, main-shaft, fly-wheel, eccentric-
rod, piston and rod, slides, cross-head, check-valve, pipes.
Engine should have a boiler ; incomplete without one ; but may
be an engine without one. N. S. Bouton had bought and
worked three engines. Boiler extra in buying an engine.
Boilers are not considered parts of an engine.

John C. Haines was a steam-mill owner. The understand-
ing of an engine, is, piston and rod, slide, cylinder, connecting-
rod. Termsteam engine does not include boilers. In buying
engines, unless boilers are expressly stipulated for, they are
extra. Price of steam engine does not include boiler.

Plaintiffs’ Instructions,

1st. That if the jury shall believe from the evidence that
the defendant, before the commencement of this suit, took
and converted any part of plaintifis’ property, described in
warrant, he is liable for its value at that time.

2nd. That defendant should Le allowed, in mitigation of
damages, the value of any such portion of such property, as

after the conversion came to plaintiffs’ hands, or was received
by them.

No error assigned on plaintifis’ 8d instruction.
Exception to plaintifis’ instructions.

Defendant’s Instructions.
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Defendant excepted to judge’s refusal to
as asked, and to the qualification.

give instruction

Second instruction asked for by defendant and refused :—

“If the jury shall find from the evidence, that a steam en-
gine does not inelude, or does not consist of, boilers, they

- must find a verdict for the defendant.”

Bxeeption to the refusal to give it., Verdict for plaintiffs,
$800. DMotion by defendant for new trial overruled. Ex-
ception, and prayer of appeal. Appeal allowed. Bill of
exceptions signed. Clerk’s certificate and seal.

Plaintiff in error assigns, as errors:

First. 'That the court below did not exclude testimony of
Thomas Hoyne, Esq., on motion.

Second. The giving of the second instruction asked for
by plaintifls below.

Third. 1In refusing to give first instruction asked by de-
fendant below, and qualifying it as shown by bill of excep-
tions,

Fourth. In refusing to give the second instruction asked
for by defendant below.

Fifth. In overruling motion for new trial; and rendering
judgment for plaintifis below.
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POINTS AND AUTHORITIES OF PLAINTIFF IN
ERROR.

Finst Porvt. The testimony of Thos. Hoyne, Esq., was
uot competent evidence. Mr. Hoyne spoke from his notes,

except as to two facts. His notes were partial. They con-

tained only so much of the statements of deceased witness,
as Mr. Hoyne deemed material, Iis testimony was based on
matter of opinion.
2 Johnson Rep. 24, per Spencer.
Wilbur vs. Selden, 6 Cowen 162 ; 12 Wend. 45.
U. States vs. Wood, 3 Wash. Cir. Ct. 440.
11 Serg. & Rawle, 149, 150, 151 ; 387-8, 342,
11 Illinois Rep. 631.

Sgconp Poist.  The second instruction for plaintiffs below
assumed the main issue in the ease. It assumed the conver-
sion. It proposed as an issue to the jury, the Mg when
cortain circumstances of mitigation occurred.

Vide Sherman vs. Duick, 16 Ills. 286.
Eams vs. Blackhart, 12 Tl1s. 195.

Tump Pomxr. The refusal to give the first instruction
asked for by defendant below, and the qualification which
was attached to it by the Court, were wholly erroneous.

1. The defendant had a right to recoupf his claim for
repairs against plaintifi’s claim for damages, growing out of
an alleged conversion of the property repaired, the subject
matters of the two claims being the same.

Former judgment of this Court in this cause, 14 Ills. 424,
428, Brigham vs. Hawley, 17 Tlls. 38—40.

9. This right was not taken away by the Proceedings in
Bankruptey.

@ When the tort was committed, a right acerued to
Stow to recoup¢ his claim for the amount of the’repairs
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acainst Yarwood and Co.’s claim for the damages arising
from the conversion. This is incontestible.

b. The assignee in Bankruptey took all Stow’s pro-
perty, and rights of property, choses in action, &c., subject
to all equities and liens, equitable as well as legal, which
attached to them while in Stow’s hands.

Talcott vs. Dudley, 4 Scam, 429,

Strong vs. Cluson, 5 Gilman 344.
Mitford vs. Mitford, 9 Vesey 87—100.
Lxparte Hanson, 12 Vesey 345—248.
Exparte Herbert, 13 Vesey 183—189,
Lxparte Stephens, 11 Vesey 24—29.
Parker vs. Moggridge, 2 Story Rep. 334,
Ezparte Marshall, 2 Story Rep. 360, 555.
3 Story Rep. 507. 1 Yeates, 399.

1 Atkins 160, 162.

¢. At that time their rights were mutual, ascertained,
and fixed. The right of Stow to recoupe the amount due to
him for the repairs, against the claim for damages by Yar-
wood & Co., and the right of Yarwood & Co. to recoupe the
damages for the conversion against the amount due to Stow
for the-repairs—this right existed in favor of each party
sued by the other. This was a common law right, or equity
worked out through the medium of an action at law.

d. The assignee in Bankruptey was a volunteer, taking
without valuable consideration, and with notice.

2 Story Rep. 555.

e. Stow’s claim for the repairs, and Yarwood & Co.’s
claim on him for damages, were choses in action, rights to be
enforced by suit, or through the medium of suits at law.
Stow, by assignment, could not aeprive Yarwood & Co. of
their right of recoupement, nor could Yarwood & Co. deprive
Stow of his right of recoupement.

f- This right of recoupement, when once it existed,
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works a liquidation or payment pro tanto. There is no subsist-
ing cause of action unless there is a surplus, and the surplus
where it exists constitutes the sole cause of action, and is so
regarded in law. TreaT, Ch. J., 14 11I., 426, When once
the right of recoupement existed in these parties, Yarwood
& Co. had no cause of action against Stow, except for the
surplus damages. Stow had no claim on Yarwood & Co.,
unless the repairs exceeded the damages from the tort.

g- These equities, liens, &c., are odministered in
bankruptey, as well as at law and in chancery.
11 Vesey, 24, 29.
12« 345348.
13 ¢« 183—189.
2 Story Rep. 555.

k. The assignee in bankruptey took the claim from
Stow subject to Yarwood & Co.’s right to have the whole
amount of their damages deducted from it, and could only

claim from them the surplus after such deduction, if there
was any surplus. i

J- And after the bankruptcy, and notwithstanding the
transfer of Stow’s property and effects by the operation of
the bankruptcy to the assignee, Stow was still entitled to the
benefit of this liquidation or constructive payment, as before
the bankruptey, or as if it had not taken place, even against
a purchaser from the assignee.

Strong vs. Clason, 5 Gilm., 344,

Fourre Pomr. The description of the property in the
warrant was an averment requiring to be proved. A variance
from it would be fatal. The proof showed a clear variance.

Frrre Pomvr. Evidence was allowed to be given on the
trial, of the conversion of boilers. The deferidant was not
charged by the warrant with the conversion of boilers, but
of a steam engine consisting, &e. Tho evidence showed that
the steam engine in question did not consist of boilers, &e.,
as alleged, and established a material variance between the
property, the subject of proof, and that described, the sub-
Ject of the action. A new trial should have been granted by
the Court.

ARTHUR W. WINDETT,
Of Counsel for Plaintiff in Error.
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