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In Supreme Court of the State of Illinois,

FIRST GRAND DIVISION, AT MT. VERNON.

NOVEMBER TERM, A. D. 1862.

MWWWW

ABNER . ELLIS AND JOSEPH G. )
BOWMAN, Plaintiffs in Error,

|

" Error to Lawrence.
Vs, i
|

WILLIAM ILUFF, Defendant in Error. )
ABSTRACT.

1] Tllis and Bowman brought eiectment claiming title in foe simple for
the BX N. W. Sce. 32, T. 5, N. R. 10 W,

3] Defendant pleaded not guilty.

4] At September Term, 1862, trial by Jury and verdict for the De-
fendant.

5] Plaintiffs introduced in evidence a judgment in favor of William D.
Gallaher and against Samucl V. Allison and Themas . Mills, for
§229 37 and costs of sait, rendered on the 30th day of Oct., 1840.

pipipy

6] Edward Thorn, Jr., testified that he was Deputy Clerk of said Court,
that he had examined thoroughly in the place in said office where the execu.
tion No. 1353, and issued on said judgment aforesaid should be if in the
office. That the exccutions returned are kept in boxes and packages of 100
ench. 'The execution 1353 belongs to the package running from 1300 to
1399, that ke did not find it in said package, toat he also examined several
packages preceeding 1300 and succeeding 1399, and failed to find it, that
the boolk offered in evidence was the cxecution docket.

7] Silas J. Stiles, testified that he was Clerk of the said Court, and
that he had made thorough search in the office for the execution purporting
to have issued on said judzment aforesaid, and numbered on execution docket
1853, and had no hesitation in saying that it was not in the office. He also
testified that the entry in said docket on a piece of paper posted to the page
of said book is the manner in which the entries of the returns of executions
are sometimes made, for the reason that the space allotted on the docket for

the return is not sufficiently large.

F. 7. Ryan testified that ic was Clerk of said Court at the time said
exceution 1359 was issued, and continued Clerk until the summer or autumn
of 1848. That the entry on the docket of the issuing of said execution
1853 was in the hand writing of J. Morris, who was then Deputy Clerk.
That the entry of what purports to be the Sheriff’s return, is in the hand
writing of F. A. Thomas, who succeeded the witness Ryan in said oflice in
1848, and remained in said office till 1850, when he died and was succeeded
by J. Young, who is also dead.

&] Samuel Thorn testified that he was Sheriff in 1847 and 1848, and

that Jacob Young was his Deputy and now dead.  That he, witness, knows

1 ’



_nothing of said execution 1353, or whether it was ever returned or not.

9] The Plaintiffs then offered to introduce in evidence the following
entries in said execution docket, viz:

No. 1352—date of issuing, Aug. T, 1847.
G. V. Russell administrator of Vandcrburgh,l
vs. 0 Judg't 471 T9, zosts 31 53.
Allison and Mills.
1358—Aug. 7, 1847.
W. D. Gallagher

vs. Judg't 229 87, costs 31 53.
Same.

The following entry made opposite the entry of the issue of said exe-
cution 1852:%“Levied this execution 4 Sept., 1847, on E. 3 N. W., Sec.
« 32 T, 5 N.R.10 W., (also other lands) as the land of Samuel V. Allison.
« S, Thorn, Sheriff, by J. Young, deputy. Made §652 41 by sale of land
« descvibed in levy to A. T. Ellis, 20th of October, 1847. Applied §357 45
¢ to this execution, and balance, $294 96, to an execution in favor of W.D.
¢ Gallagher vs. Samuel V. Allison and Thomas Mills. S. Thorn, Sh'ff, by
¢« J, Young, deputy.”

Entry on said docket opposite the entry of the issue of execution 1853:
¢ T,evied this cxecution 4th September, 1847, on B} N. W. sec. 32, T. 5,
N.R.10 W. * * * asthe land of Samuel V. Allison. 8. Thorn,
« Sheriff, by J. Young, Deputy. Made §652 41 by sale of lands described
t“in levy on this execution to Abner T. Ellis, Oct. 20, 1847, and applied $294
« 96 on this exceution, and $357 45 on execution in favor of G. V. Russeli,
« adm'r of Fred. Vanderburgh, dec'd, and against Samuel V. Allison and
¢t Thomas Mills. Samuel Thern, Sheriff, by J. Young, Deputy.”

To the introduction of which Detendant objected. ~Objection sustained,
14] and Plaintiffs excepted. Plaintiffs also offered in evidence deed from
the Sheriff to Abner Ellis for E. 3 N. W. See. 32, T. 5, N. R.10 W., and
deed from Ellis to Bowman for undivided half of said land, dated May, 1856.
Objested to, and objection sustained by Court.

13] The Plaintiff then introduced execution issued on judgment of Gal-
lagher vs. Allison & Mills, dated 14th December, 1840. And this was all
the evidencein the case. Plaintiffs moved for a new trial. Motion over-
ruled.

ERRORS ASSIGNED.

Court erred in excluding from the jury the entries on the execution
docket of the issuing of the exccutions Nos. 1352 and 1353, and the returns
on the same.

The Court erred in overruling the motion for a new trial.

J. G. BOWMAN,
For Pluintiffs in Error.



BRIEF OF PLAINTIFE IN ERROR.

If a record is lost, after proof of the loss its contents may be proved
like any other document by any secondary evidence when the case from its
nature, does not disclose the existence of other and better evidence. 1
Greenl. Bv. 509. Where an execution is lost, the execution docket kept
by the Cleik, and the cntrics therein of the date and amount of the execu-
tion are admissable, in evidence of the facts thercin stated. Dunlap vs.
Berry, 4 Scam. 330.

Cooke's Ill. Stat. 267, Sec. 45, requires the Clerk to keep a book in
which he shall enter the return of the Sheriff or Coroner of all executions,
and, of course, when the original is lost, the record of the return is the next
best evidence.

J. G. BOWMAN,
I'or Plaintiffs in Error.
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SUPREME COURT,
TFirst Grand BW\smn

State of IMinois, }SS

The People of the State g1 Illinois,
To the Clerk of the Circuit Court for the County ofy

Beeause, O the secord and /&wwc(é771 ad (&/40 v the vends:
leon 4/:) the /Za//mwz/ 0/9 @ /&/ @ which wad v/ e ézwzw/ %m/ / '
plpgrtre L. county, /a/é'za the /@(&V //cwa// belweens

Greeting :
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=
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nce, and thals /zad/ lee 1o done 1o the /&aa/wd a//azadmf/ command 4 / you A
/ /zo(//mmz/ //czw/ b //z/w&/ o . d/&?Zﬁ/& and o/awzé withoul dolay 9
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a/ % /&/tzm/;) aforesaids with all th //4774 /0!60/&77 the sames wnder yowr A

g0 Mhal> we mayy have the dame /é/ozy 0w’ /?éalz'ma yl’bwdm'(/ @l

Mount Vernon, 2 4ie %{&7&{/ &/ %/ vedor , orn /&///émy%
% j? W 7 m&@ _________ nezt, // a’H l/ e 1cord) and
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mzr// «?/

A./. A T =
Clerk of the Su_prcma Court.
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SUPREME COURT,
First Grand Division.

State of YMlinois, }

The People of the State of Illinois,
__________ County.

To ﬂeé Sheriff of <& £7 7 ¢r27 27 <.
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SUPREME COURT.
First Grand Division.
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In Supreme Court of the State of Illinois,

FIRST GRAND DIVISION, AT MT. VERNON.

NOVEMBER TERM, A. D. 1862.

ABNER T. ELLIS AND JOSEPI G. )
BOWMAN, .Plaintiffs in Error,

I
e ' Error to Lawrence.
|

WILLIAM HUTY, Defendant in Errer. )
ABSTRACT.

1] Ellis and Bowman brought eiectment c'aiming title in fuve simple for
the EX N. W. Sec. 32, T. 5, N, R. 10 W.

3] Defendant pleaded not guilty.
4] At September Term, 1862, trial by Jury and verdict for the De-
fendant.

5] Plaintiffs introduced in evidence a judgment in favor of William D.
Gallaher and against Samuel V. Allison and Thomas H. Mills, for
$229 37 and costs of suit, rendered on the 30th-day of Oct., 1840.

6] Edward Thorn, Jr., testified that he was Deputy Clerk of said Courr,
that he had examined thoroughly in the place in said office where the execu-
tion No. 1353, and issued on said judgment aforesaid should be if in the
office. That the executions returned are kept in.boxes and packages of 100
each. The execution 1353 belongs to the package running from 1300 to
1899, that ke did not find it in said package, tnat he also examined several
packages preceeding 1300 and succeeding 1399, and failed to find it, that
the book offered in evidence was the execution docket.

7] Silas J. Stiles, testified that he was Clerk of the said Court, and
that he had made thorough search iu the office for the execution purporting
to have issued on said judgment aforesaid, and numbered on execution docket
1853, and had no hesitation in saying that it was not in the office. He also
testified that the entry in said docket on a piece of paper posted to the page
of said book is the manncr in which the entries of the returns of executions
are sometimes made, for the reason that the space allotted on the docket for
the return is not sufliciently large.

E. 7. Ryan testified that he was Clerk of said Court at the time said
exccution 1353 was issued, and continued Clerk until the summer or autumn
of 1848. That the entry on the docket of the issuing of said execution
1353 was in the hand writing of J. Morris, who was then Deputy Clerk.
That the eutry of what purports to be the Sheriff’s return, is in the hand
writing of I. A. Thomas, who succeeded the witness Ryan in said office in
1848, and remained in said office till 1850, when he died and was succeeded
by J. Young, who is also dead.

8] Samuel Thorn testified that he was Sheriff in 1847 and 1848, and
that Jacob Young was 'lﬁ_s,. Deputy and now dead. That he, witness, knows



nothing of said execution 1353, or whether it was ever returned or not.

9] The Plaintiffs then offered to introduce in evidence the following
entries in said execution docket, viz :

No. 1852—date of issuing, Aug. 7, 184T.

G. V. Russell administrator of Vanderburgh, 1
vs. Judg’t 471 T9, 2osts 81 53.
Allison and Mills. : J

1853—Aug. T, 1847.
W. D. Ga]lagherl

vs.

Same. J

The following entry made opposite the entry of the issue of said exe-
cution 1852 :7¢“Levied this execution 4 Sept., 1847, on E. 3 N. W., Sec.
« 82 T. 5, N.R. 10 W., (also other lands) as the land of Samuel V. Allison.
« 8. Thorn, Sheriff, by J. Young, deputy. Made $652 41 by sale of land
« descvibed in levy to A. T. Ellis, 20th of October, 1847,  Applied $357 45
“ to this execution, and balance, $294 96, to an execution in favor of W. D.
¢ Gallagher vs. Samuel V. Allison and Thomas Mills. 8. Thorn, Sh'ff, by
“J. Young, deputy.”

Judg’t 229 37T, costs 31 53.

Entry on said docket opposite the entry of the iasuc of execution 1353:

¢ Levied this execution 4th September, 1847, on EX N. W. scc. 32, T. 5,
N.R.10 W. * * % agthe land of Samuel V. Alhson. S. Thorn,

¢ Sheriff, by J. Young, Deputy. Made $652 41 by sale of lands described
“in levy on this execution to Abner T. Ellis, Oct. 20, 1847, and applied $294
¢ 96 on this exccution, and 8357 45 on exccution in favor of G. V. Russell,
“adm’r of Fred. Vunderburgh, dec'd, and against Samuel V. Allison and
¢ Thomas Mills. Samuel Thoern, Sheriff, by J. Young, Deputy.”

To the introduction of which Detendant objected. Objection sustained,
14] and Plaintiffs excepted. Plaintiffs also offered in evidence deed from
the Sheriff to Abner Ellis for I. 1 N. W. See. 32, 1. 5, N. R.10 W., and
deed from Ellis to Bowman for undivided half of said land, dated May, 1806
Objeated to, and objection sustained by Court.

13] The Plaintiff then introduced execution issued on judgment of Gal-
lagher vs. Allison & Mills, dated 14th December, 1840. And this was all
the evidence in the case. Plaintiffis moved for a new trial. Motion over-
ruled.

ERRORS ASSIGNED.

Court erred in excluding from the jury the entries on the execution
docket of the issuing of the executions Nos. 1352 and 1853, and the returns
on the same.

The Court erred in overruling the motion for a new trial.

J. G. BOWMAN,
For Plaintiffs tn Error.



BRIEF OF PLAINTIFF IN ERROR.

If a record is lost, after proof of the loss its contents may be proved
like any other document by any secondary evidence when the case from its
nature, does not disclose the existence of other and better evidence. .1
Greenl. Ev. 509. Where an execution is lost, the execution docket kept
by the Cleik, and the entries therein of the date and amount of the execu-
tion are admissable, in evidence of the facts thercin stated. Dunlap vs.
Berry, 4 Scam. 330.

Cooke's Ill. Stat. 267, Sec. 145, requires the Clerk to keep a book in
which he shall enter the return of the Sheriff or Coroner of all executions,
and, of course, when the original is lost, the record of the return is the nexs

best evidence.

J. G. BOWMAN,
For Plaintiffs in Error.
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In Supreme Court of the State of Illinois,

FIRST GRAND DIVISION, AT MT. VERNON.

NOVEMBER TERM, A. D. 186%2.

ABNER T. ELLIS AND JOSEPH G. )
BOWMAN, Plaintiffs in Lrror,

Error to Lawrence.

l
|
'.
VS. [
|

WILLIAM HUTF, Defendant in Error. )
ABSTRACT.

1] Ellis and Bowman brought ciectment c'aiming title in fve simple for

the EX N. W. Seec. 32, T. 5, N. R. 10 W.

3] Defendant pleaded not guilty.

4] At September Term, 1862, trial by Jury and verdict for the De-
fendant.

5] Plaintiffs introduced in evidence a judgment in favor of William D.
Gallaher and against Samuel V. Allison and Themas II. Mills, for
8229 37 and costs of suit, rendered on the 30th day of Oct., 1840.

6] Edward Thorn, Jr., testified that he was Deputy Clerk of said Court,
that he had examined thoroughly in the place in said office where the execu.
tion No. 1353, and issued on said judgment aforesaid should be if in the
office. That the executions returned are kept in boxes and packages of 100
each. The execution 1353 belongs to the package running from 1300 to
1899, that ke did not find it in said package, taat he also cxamined several
packages preceeding 1300 and succeeding 1399, and failed to find it, that
the book offered in evidence was the cxccution docket.

7] Silas J. Stiles, testified that he was Clerk of the said Court, and
that he had made thorough search in the officc for the execution purporting
to have issued on said judgment aforesaid, and numbered on exccution docket
1853, and had no hesitation in saying that it was not in the office. IIe also
testified that the entry in said docket on a piece of paper posted to the page
of said book is the manner in which the entries of the returns of executions
are sometimes made, for the reason that the space allotted on the docket™ for

the return is not sufliciently large.

E. 7. Ryan testified that he was Clerk of said Court at the time said
exceution 1358 was issued, and coutinued Clerk until the summer or autumn
of 1848. That the entry on the docket of the issuing of said execution
1353 was in the hand writing of J. Morris, who was then Deputy Clerk.
That the eutry of what purports to be the Sheriff’s return, is in the hand
writing of . A. Thomas, who succeeded the witness Ryan in said office in
1848, and remained in said office till 1850, when he died and was succeeded
by J. Young, who is also dead.

8] Samucl Thorn testified that he was Sherifl in 1847 and 1848, and
that Jacob Young was his Deputy and now dead. That he, witness, knows




mothing of said execution 1853, or whether it was ever returned or not.

9] The Plaintiffs then offered to introduce in evidence the following
entries in said execution docket, viz :

No. 1852—date of issuing, Aug. 7, 1847.

G. V. Russell administrator of Vanderburgh,\

Allison and Mills. J
1853—Aug. 7, 1847.

W. D. Gallagher
vs. Judg’t 229 387, costs 31 53.
Same.

Judg't 471 T9, costs 31 53.

The following entry made opposite the entry of the issuc of said exe-
cution 1852 :7%“Levied this exccution 4 Sept., 1847, on E. 3 N. W., Sec.
« 82, T, 5, N.R. 10 W., (also other lands) as the land of Samuel V. Allison.
¢ S. Thorn, Sheriff, by J. Young, deputy. Made $652 41 by sale of land
¢ descvibed in levy to A. T. Ellis, 20th of October, 1847.  Applied $357 45
¢ to this execution, and balance, $294 96, to an execution in favor of W. D.
= Gallagher vs. Samuel V. Allison and Thomas Mills, S. Thorn, Sh'ff, by
¢ J. Young, deputy.”

Entry on said docket opposite the entry of the issue of execution 1353:
¢« Levied this execution 4th September, 1847, on EX N. W, sec. 32, T. 5,
N.R.10 W. * * * gagthe land of Samuel V. Allison. S. Thorn,
¢ Sheriff, by J. Young, Deputy. Made $652 41 by sale of lands described
““in levy on this execution to Abner T. Ellis, Oct. 20,1847, and applied $294
¢ 96 on this exccution, and $35T 45 on execution in favor of G. V. Russell,
«“ adm'r of Fred. Vunderburgh, dec'd, and against Samuel V. Allison and
¢ Thomas Mills. Samuel Thorn, Sheriff, by J. Young, Deputy.”

To the introduction of which Detendant objected. Objection sustained,
14] and Plaintiffs excepted. Plaintiffs also offered in evidence deed from
the Sheriff to Abner Ellis for E. 1 N. W. Sec. 82, T. 5, N. R. 10 W., and
deed from Ellis to Bowman for undivided half of said land, dated May, 1856.
Objected to, and objection sustained by Court.

13] The Plaintiff then introduced execution issued on judgment of Gal-
lagher vs. Allison & Mills, dated 14th December, 1840. And this was all
the evidence in the case. Plaintiffs moved for a new trial. Motion over-
ruled.

ERRORS ASSIGNED.

Court erred in excluding from the jury the entries on the execution
docket of the issuing of the executions Nos. 1352 and 1353, and the returns
on the same.

The Court erred in overruling the motion for a new trial.

J. G. BOWMAN,
For Plaintiffs tn Eryor.



BRIEF OF PLAINTIFF IN ERROR.

If a record is lost, after proof of the loss its contents may be proved
like any other document by any secondary evidence when the case from its
nature, does not disclose the existence of other and better evidence. 1
Greenl. Ev. 509. Where an execution is lost, the execution docket kept
by the Cleik, and the entries therein of the date and amouns of the execu-
tion are admissable, in evidence of the facts therein stated. Dunlap vs.
Berry, 4 Scam. 330.

Cooke's Ill. Stat. 267, Sec. 45, requires the Clerk to keep a book in
which he shall enter the return of the Sheriff or Coroner of all executions,
and, of course, when the original is lost, the record of the return is the next

best evidence.

J. G. BOWMAN,
For Plaintiffs in Lrror.
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