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SUPREME COURT,
First Grand Division.

State of Ilinois, }»ss

The People of the State of Illinois,
To the Clerk of the Circuit Court for the County of ooz ooz oo Greeting :
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SUPREME COURT,
First Grand Bivision.

State of Illinois, }SS

The People of the State of Illinois,
To the Sheryff of - _County.
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___________________________ T county, Lo /oza e /w % Z%Z&&/ /2/54%77/ N

- r - i g ; / :
et B2l e rzicone. -/a/am% and. [t N .

c/g/mméz/zé z;{) ti dacid Hat man-
/éw@ cieor /a// m/mwwwn/ z‘a // e - 572/:42/ / 4m(/ ’

L,,.J el e i e . {:A,, W i DR dd we
- are m a?mag) {/; S~ wwyg/ mm/ t/é iwaw) amg/zaw&/ 774 a// m/ég/
cmx/ zm?;;mmz/ S, we have’ cauded to do /zwy%/o ol ouo dz;//zwmﬁ
%m/g 0/ ther S ate 0// I lonoes, at Mount Vernon, /%zw the /{&d/ Lecd

//gma G to coveel the crtord i e dame, ¢ e //(/w;z/ and manner, ac- -

cor &n/ o /aw, //27’?/006 we command 3, /aa /ﬁﬂaf {y//aaa/ and /az&/w/ wmen
/ /afﬁ@ cazﬁz?// /&w //&t@ /w/ ree o l/é vard,

ezl D L e

(- Ll o e, I S S S R E

«

et ¢/ éfz aﬁ@/ a/ /waz / //ow’ lhe /zmlmm 0/ out Ja&f/ %71%7)2&
%owz/ al z’/ﬂ nexrs~ tetm o%) vaed é&wzl o le holden of Mount Vernon,
e dacd & C/?a/ﬂ o/ // &’ /424/3 szaz/a /9 5%‘579 /fﬂ Jeawu/ O%mz:/a /3 7
CN pvemtero nezxt, 1o /Qaﬁ the vecords and /zwwa/ g ﬂ//aé’edau/ and the
cerord g/ %7254/ % R s _hatl think // and %&@//ga 0 do and’
sececve what the' sacd 5&%@/@ 4/ a// order en thes Lol a% and’ Kave you
/%7V /%ezw /%y na@mned % Z‘/ady {? m%m;w /0(4 4%@// %wy /%y sacd
________________________________________________ - f,_JwZ‘trﬁ /76//% zwt% thes e,

Wirngss, /%2 Hon! 7 : %ﬁ%
/{wiwg % Z/é @y /zmmy %m{‘ an@/ /%2 seal
l%zw/{ @/ Mount VERNON, Z‘%J Ze A
ey Y o/é Y2 2 n the year %}
0wt Lo one /%wwam/ et // b Aundred

and. . e

L e e < 5

g 55588 T Clerk of the Supreme Court.




2
.’7 _
3 m...‘,,%_w
%, WS
i ata” ) o g
% N\ ! o SOl AR
WL LI SO RIS
~ - o i %
TTRW ‘-\\%; Nasw Qk
'\‘ 3 - ,,
LeNtRSk’ WS PONmI NEVOW
QOIS JONMTL ) BEVOX
Py “"\‘.f‘ SO > GG LT TGS ARG QAR
o W 3 MW PN ANRN \ DAY \\ N
Q .
- §
* e - » - - AR
s
\
P "3 B i TTTMORERS (ONGY
A pN '":,»\ )
N ! S -
2 A SIS TSN MWEWRR S AR SR AR SOARAFOMSY QR ‘?\\\ RN }\\ N ._\\\\ . Qsss
- ':\‘ .\
y O\ § ASRON K R R0 SE
Ly R 4 Ly 5 y 5 L5 5 B \\!.;‘\ ‘,\\ \{\ 3. AL S ANy
o P : \ .
\ W P %\ \ \ ‘
(N % NS \\‘\- QN R ARY G ARS R V\‘{ oS < [ R \S
% \
\ N ’
\ N < ¢ SR RN \‘\\\\\\ Lo ke ERR G § 5%
5\ \ N %
S
i N L 5 L)
\ %S N ALK S Rk \ N Gk CrA A © 3
IS SRS e ssassiY S\gavg X (NS
=\ BLER LA | “x < ) AR b N OO " . LR & o ARG TG, € —
£ K& . N\ _,_\}.\\_ < \‘\J \'.,,\-‘\\ £ ) ERNS \ ’\ LN D &\ N S, 8% FEOINHE § CLEO!
) ) \ s
\ '\ ) N N X
] . =Y ‘\\\\\‘: EE ORNK A6 G R L OOARS QRS N AR SRS
N
. NCARY GOARMESE Y AROAR GRS WS RS

\

X B e S EAS S L‘M&? &__ﬂ__""‘.

W
e e
< bt

¥ ok
Q& ‘\"‘\k;.‘ SAS \\\\3 \\ PN \\\\\\ \\s<\\“ﬂ& N ARRE AR

NS LSS \‘\"\'“{-‘xc;f A |

o . ~a S A de ~ oL ed

Sy

, &
}/
#
Epi €l

.
I
o =
=

)

N\
N\ -
Q- QWM \ SN SHMNES

p

SCIRE FACIAS.

-

7 AL
'
- ™
o, .
01,

a e RARESE
X Ay WOR

W
£

<. A

Z

&
-
o
-

7'4/‘
v
#

7
b

y

(_
By

. \ W RRNR
\ o : s =
A\ \ vy '§ g L - :
ot . .
L5 LN E RAL AN
\\\ A

ndaézt

R
.
P

Plaintij
Defe

L8 ’ \
- 1 M = g i
e
,‘.

. o . .
\ \SLASRY |

i = . e > = >

.
3 N \ - - P—

& . . e b .
CXOSS § ‘\{ SN\ VAR WERRY \\vi-n\\?w =
\ R ;

\: SRR t,‘\‘; K\-\A N, \‘i \ 3 \\(\ S — an\ SUAN \ % ‘%.‘_ AR k: (\ & ,‘
% ¢ \ S &‘ \ ‘

o . R —

VWK A W8

7 - 3 - =i “\\
J.F’G Beobje of ¢pe awrei@{% }‘}’\ /

é‘;} e . 4/&1

JLef ULSBg PIANIOE
>EBEINE CGOAMI

e ; 55,
Dk i o R R i, i . -




I e el e D e i i

‘ X @

State of Illin.is. 88

fotfro s oz i
e o W e e
oty i) Bfnnaom, “aiy firf
%Z/ Frvc ), ¢/747J M O i e
MITECS L sicmine s B ameninde i

O'aH JOHNSTON, Clerk. e ¥ e :
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“agr First Grand Divisioa. {gplst—=
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Isippi Railroad com-
peny, 3
: PP in errory

Ve s

Tokn Tahs and Catka
vine Fahs, dofcndants
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why iha said fudgme:t shall 1o be reversed;y
| and 1mless they' do so anpear. the cause wili |
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with process, - : i
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Ohio and Missippi Railroad Company,
Against
Jonx Fans and Carmarine Fass,
Error to Edwards.
Declaration filed 30th September 1857, in Richland Circuit‘vl‘CourL'

1st Count, :

" John f*‘abs and Catharine Fahs his wife, complains of the Ohio and Mississippi Railroad Company

- vt

being summoned, &e., of a plea of trespass on the case. For that, whereas, said defendants were owners

and proprietors of a certain Railroad and cars for the carriage of passengers from Vincennes to Olney in

the county aforesaid, for hire and reward, to the said defendants in that behalf, to wit; at the county of

Richiand aforesaid, and the said defendant being owner of said road and cars as aforesaid, heretofore, to

2 wit: on the 25th day of July, 1855, at the county aforesaid, the said plaintifis aver; that said plaintiffs

were passengers on the cars of said defendant, on said 25th day of July, 1836, to be safely, and securely

carried and conveyed thereby, from Vincennes to Olney. in the county of_Richland aforesaid, for a certain

faré and reward to the safd defendant, then and there paid, that just before »making the said station or

stopping place at said Olney, by the action of said wl}eels of the said engine and cars, the said iron and

wooden rails were torn up for n great distance; te \;‘if; the distance of one hundred feet, in consequence of

the said rails be constructed of poor material, and so insecurely and insufficiently fastened, and the track

was very much out of f'ef)}air t')thel'{{rise, $o much so, that the said cars on which the said Catharine Fabhs,

(wife of the said John Fahs,) was then and there a passenger as aforesaid, was thrown violently off the
said road, and overturned; by reason of which the life of the said Catharine was put in great peril and

danger, that her right arm was brokenand dislocated in the wrist, aswell as in the elbow, right arm badly and
severely strained and bruised, and her body otherwise severely bruised and injured, all of which wags
3 causeed by the unskillfulness and carelessness, of its servants, and also by means of the premises, the said
Catharine became and was sick, sore, lame and disordered. and so continued for a long space of time, to
wit: hitherto, during all which said time, the ~1id Cathai'ne suffered gréat pain and was hindered and
px':evented from transacting and attending to her necessary affairs, and was deprived of great gains and
prefits, which might and otherwise would have gained and acquired, and theregy, also, the said plaintiffs were
forced and obliged to and did then and there pay lay out and.’exp'end large sums of money to wit; $10,000
in and about the endeavoring to be cured of the said fractures, bruises and injuries, so received ~s aforesaid,
and also, thereby, the said plaintiffs was hindered and detained at a certain town to wit: g John Brillhart's at
4 Olney, in the county aforascid, a long space of time, to wit; for twelve weeks and during that time incurred
great expenses, to wit; $5Q0, in about their necessary suppo;'t.
2d Count. And whereas, alsfj? heremforev,ﬂ’ to wit on the 25th day of July, 1855, at the county
of Richland, aforesaid, the said plaintifis aver that ihe said Cat arine l?iahs, wife of the said John Fahs
was a passenger on the cars of the defendant from Vincennes (o Olney, in the county of Richland on the
26th day of July, 1855. That just before reaching the station or stoppping place, at said Olney, by tﬁe
neglect and unskillfullness of said defendant and its servants, the car on which the said Catharine was there

and then a passgnger, 3¢ aforesaid, was thrown violently off said road by reason of which the said Catharine’s



right:wrist and elbow were broken, dislacated and her arm otherwise badly strainad and; injured, and het

’thy otherwise severly bruised and injured, all of which was caused by the carelessness and unskillfulness

“of said defendant and its servants.

3d Count! And whereas, also, heretofore, to wit; on the 25th day of July, 1855, ut the county afores

said, the defendant received into its crs, one Catharine Fahs, th> wife of the said John Fahs as apassenger
thereon to be carried and conveyed thereby, to wit: from Vincennes to Olney, aforesaid, for certain fare and

and reward to the said defendants in that behalf, and by reason thereof, the said defendant ought carefully (o |

have conveyed, or cause to be conveyed, the said Catharine Fahs, by said cars, from Vincepnes to Ohey,

aforesnid, yet the said defendant not regarding his duty in this behalf, conducted himself so carelessly,

by and through the carelessness, negligence, unskilifulnes and default of himself aud its servants, andL’for

want of due care and caution, the said cars, afterwards to wit: on the day aud year aforesaid, and in the

county of Richland aforesaid, just before reaching the station or stopping place of Olney, in the county of

Richland aforesaid, the cars were overset and thrown off lhe track, by means where of the said Catharine

Fahs then being lhereon, was cut, bruised and wounded and divers bones of her arins were broken, inzo-

5 much that the said Catharina then and there became very sick and remamed sofor a long space of time to
Wit- week, during al \Ahxch time the said Catharme was unabie to manage the usual busines, viz. at-
tending to the sale and carrying on a milliners fancy shop, and the said John Faks was obliged 1o expend the
sum of $500, in about attempting the cur: of his said wife, ani the p-ocuring necessary assistance and ate
tendance during her said confinement, which ensued in consequer ce o. her being so woudded as aforesaid,
and by reason of the said injuries so received as aforesaid, the said plaintiffs sustained damages to the amounL
of ten thousand dollars, and therefore they bring their suit. HAYWARD & CONSTABIE,
Aw'ys for PI'ff,
8 Summons, Sheriff’s return, &c. g
78 ; Affidavit of Wm Holmes A\toruey for defendant for contxnuance at May "‘erm, 18568, . Richland
Circuit Court,
9 10 Affidavit of Ho}mes, Attorney foF defepdants fo;' change of Venue,v
11 ° Bill of exeeption by plaintiffs, to order of Court changing Venue to Edwards.
11.12 ~ Order of Richland Circu;i Court, May Term, 1858, for change of venus to Edwards.
) 19 Certificate of M. B. Snyder, Clerk Richland Circuit Court, to Transcript of Record. send to
Edwards,
18 September 27, 1858, being 1st day. of Edwards Circuit Cou‘rt, on motion leave was given to open
depositions.
Didimus or Commission issued by Walter L. Mayo, Clerk of Edwards Circuit Court: dated: Augast
18 14 '

19th, 1858, directed to Jacob Gleaner, a Justice of the Peace, of the county of York, Pennsylvania, to take

depositions of “witnesses whose names are mentioned in the enclosed inferrogatories,”directing him to “cause th,

said interrogatories as they are propounded togeiher with the answers of the said witnesses thereto to be . reduced
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1o writing, in the order in which they shail be proposed and answered;” and also that in his certificate thereto
he *must stale that they were sworn to and signed by the defendants and the time and place, and when and where
the same were taken.”

Notice by John Fahs and Catharine Fahs.

6th. Ohio and Mississippi Railroad Company to take depositions of John Shive, Jacob Hanty,
Frederick Boughen, William Waggoner, Robert Fisher, Daniel Ettinger, James Carr and Jacob Hay.

“Interrogations to the above named witnesses.”

1st. Are you acquainted with Catharine Eahs, wife of John Fahs, of the city of York, in the county
of York and State of Pennsylvania; and if so how long have you known her.

9d. Do you know anything of iujufies she has received by accid%nton a Railroad? if so describe
hese injuries.

3d. What business was said Catharine engaged in, before she received said injury, and does she still
carry on said business, and are (hose injuries which she received any disadvantage to he;' in carrying on said
business? and if so, siate what extent,

4th. How much less are her services worth, if any less, i;x said business, in each year, inconsequence
of said injury?

5th.  “What is the age of said Catharine, and what is her general health asrde from said injury?”

«The said defendant hereby waives forther notice of the taking said depositions, as proposed, bug
waives no further objection” 0. and M. R. R. Co,,

by A. KITCHELL, Aty.

Jous Fansand Carmarive Fans,)
va. ‘}In the State of Illinois, Edwards County Circuit Court.
Ohio and Mississippi Railroad Company. J
Dejpositions of John Shive, of the Borough of York, in the county of York, in the State of Pennsyl-
vania, a witness aged about sixty-one years, produced and sworn and examined before Jacob Glisner, in
and for the county of York and State aforesaid on the eighto day of September, at his office Ain ther South
Ward, in the Borough of York, in said county and State aforesaid by virtue of a commission issued out of
the Clerks office by the Edwards county Circuit Court, of the State of Illinois, to me directed, for the ex-
amination of the said John Shive; a witnessin a suit, depending in the said Edwards county Circuit court
in the State of Tilinois, between John Fahs and Catharine Fahs, plaintiffs, and Ohio and Mississippi Rail-
road Company defendants. .
(The questions embraced on retort in the depositions anywhere, except as the following :}
Third.—To the third interrogatory this deponent says:

Answer.—¢ Millinery business; still engaged in the same business; a great disadvantage, as her
. E] g =



20-

20

a1

22

28

Wgsiness amounts to between ax and seven thousand dollars a year; her atiention and labor ig. cegslggux‘tﬁ
ueeded, but in consequence of her arm being stiff and weak, she cannot handle, measure or put up goods,
nor do the finishing, as she done before she received the injury.

Fourth.—To the fourth interrogatory, this deponent says:

Her services are less in her business each year, $568, for the reason she cannot take girls to learn
the business as formerl-y, who paid her for six months’ instruction, on an average, sixty doliars a_year; their
tabor, during that time was worth $312,and which labor she must now have done by hiring girls, and
paying them. She is now obliged to pay extra to finish work $156 each year, which she done herself, be-
sides various other additional expenses in going to the city, loss of trade, dur%ng the absense of the band to
finish, amounting to at least $40 a year.

Sworn and snbscribed by ihe said John Shive, Septemb—}- 8th, 1868, before me,

JACOB GLISNER, ‘ JOHN SHIVE.

The caption to deposition of Jumes W. Kerr in same words as that of Shive, and attested in same
form.

To first question, says he has known her 13 or 14 years.

“To second interrogatory he says, “yes, I knew of an injury to her right arm, said to have been ree
ceived by an aceident on a Railroad—seems to be a dislocation of wrist and elbow joint; the natural con.
nections of the joint have been entirely destroved—arm nearly straight, with but little motion at this joint.
She is unable to comb her hair or dress herself with it—appears to have bezn a fracture of one of the bones
of the fore-arm, producing a good deal of distortion.

Third.—Millinery business—injures and a great deal of disadvantage to her in her business.

Fourth.—I oes not know,

Caption and attestation of deposition of Jacob Hay, in same form as Shive.

Question 1st. Kpown her for 12 years.

2d.  She is suffering {rom injuries said 10 have been received by an accident on Railroad; elbow of
right arm dislocated; some loss of power in the hand from fracture of the bones near wrist.

3d. She was engaged in millinery business before she received said.injuries and is now engaged in
the same business, and the condition of that joint must operate seriously to her disadvantage; to what extent
‘T am not prepared o say.

4th. 1 cannot undertake to put an estimate up .n the vaiua o her services, but they are certainly

*avorth eonsiderably less than they were before she received the injury.”

"* Caption nnd attestation of deposition of Frederick Boughen same as the first.
Question 1st. Know her twenty years.
2d. Arm broken at wrist—fractured at elbow and stiff.
3d. Millinery business—still continues. It prevents her sewing, meﬁsnring or putling up goods,~

Unable to sew or finish work, or inatruct apprentices in the business.



25 4th, I consider serviees worth about $500 less than they were, independe;.t of'or.hg; di;gdy'anmgg §

and discomfits she expericnces from them.

oth.  Age, about forty years: general health very good.

26 Deposition of Jacob Hauntez caption and attestation same. ‘
1st- Known her about eighteen years.
2d. She received injury from a Rasiiroad. Right arm broken, elbow dislocated :a-nd stiff, wrist
crooked.
3d. She was engaged in Millinery business before she received the said injuries and does still con-
tinue in the same business. The injuries she received are a great disadvantage to her in carrying on said
business, in asmuch as it deprives her in a great measure from sewing and finishing, and from measuring

goods, and from putting up and tiemng packages, and also frem instructing apprentices in said business.

4th, Her services in her business is worth $480 less each year, in consequence of said injuries.

Deposition of Robert J. Fisher and attestation same as the others.

28 :

1st. Known Catharine Fahs, wife of John Fahs for about twenty years.

24. Somesix months after the return- of Mrs. Fahs to York, from the west, met her in her store-—
observed her arm was stiff’ at ;Jbow joint and want of power at the wrist joint, not able to attend to business
orserve her customers with same facility as formerly; showed me her arm, I thought T felt some disar-
rangement of the of the joint, but am no physician or surgeon and could not tell.

3. Engaged in Millinery busines, had a large establishment and retail store of finer articles of
ladies attire. The injuries certainly disab.e her in her business, but extent of the injury I can form no
opimon:

28, A
o 4th.  Cannot form any opinion.
Deposition and attestation of William Waggoner same as the others.
30 Jst. Kruown Catharine Fahs since 1840.
: 2d.  Arm broken, elbow fraciured and ‘arm stiff.

34. She was engaged in the millinery business and siill continues in the same. The injuries she,
secerved are a great disadvantage to her inasmuch as she cannot sew but little and when she does she is
obliged to llold the work some distance from her, wixich fatigues the shioulder very much, she cannot
measure goods asshe could Lefore the accident Lappened, nor put goods in the sh.lves or make them up in_
packages. A

31 4th.  About $500, (five hundred dollars. )

Deposition of Daniel Euinger, caption and altestation same.
1st. Kvown Catharine Fuhs 10 or 12 years.

2d. Well—before she left York for the West, and since her return, her right_arm injured so she

wil] probably never have the use of it.
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84. She was engaged in willinery business, which she stilt sontinues by means of hired belp. The
injuries must seriously interfere in doing anything with hands, on account of her right arm being of little

ase to her.
As near as I can judge her services are not worth as much aa before-her injuries in said business by
$450 tc $500 a year.
State of Pennsylvanie, county of York. F s
1, J acob Glisner, a Justice 'of the Peace, in and for s2id county and State aforesaid, do hereby sertify
that the ai)ove depositions were taken by me at the time and place mentioned in the caption thereof. That

the said witnesses were first duly sworn and affirmnd, and that the said depositions were carefully read. to

saxd yvimesses. and signed by them.
£ In witnes; “"hexjeof I have hereunto set my hand and seal at the Sot;th Ward in the Borough of York

snd:.‘ State uforesaid, this 8th day of September, A. D. 1858, JACOB GLISNER, Seal.
The official character of Giesiner is atested by H. G. Bussy. Prothonatory of the Court of Coni-

mon Please of York county, Pa., September 9Lh._ 1865, with seal of said Court.

Lidimus or comm:ission to lake deposition of E. Wymaa, Thos. Spooner, und J. Rouse, witness daff.
Notice of taking, and ioterrogatories.
N

Cross interrogatories by plaintiff ts Wyman,

Evidence of E. Wyman.

Ist. Question. Wason tiain 25ih July, 1855, in accident, no official connection with road, but
acting for house of Page and Bacon.

2d. Took pains toascertain the cause of disaster; as far as could ascertain, it was caused by the
sinkiﬂx g, sliding or spreading of u;ack‘ from thorough saturation of embankment with rain which for many
hours had been iucessant.

3d- Ususual coution and paius were taken in the ruoning the trains and particularly at night; on
the night of thie aceident, a pilot Engine was seut ahead to gua'd against cbstructions, saw it a short time
before accident; ii had gone ahead ard made no signal, does not ihink that train was rupning at any unusual
b}' unsale speed, as near as could judge, 20 or 25 wiles per hour.

: 5th.  Weather was very wet, raining for many hours previous, embankment very soft,

6:h,  Does not thiuk the acc.dent was caused by any want of care or skill, but from causes stated
before.

8h. Saw Mrs. Fabs afier accident, was hurt, employed physician to attend to her.

1lib. The road was new—had been running but a few weeks.

Evidence of Thos. Spooner.

Ist Question. Was on traia &t time of nccidentkwas assistan! superintendent.

2d. Have been about seventeen years in Railroad business, and one year and a half in employ of
defendant.

8d. X can state the cause of accident. It bad been raining very saverely that nigh, and I suppose

ibe bank had washed away under the track about g or 9 o'clock at nigh; were going ot the rate of abows

Y% enty miles per hour,



63

64

65

66

67

68

41l Gale was conductor and Rouse engine®r, they were skillful and caveful mon,

5th, A pilot engine was sent ahead to guard against accidents.

@th.  The road bed was new and they run slower than if it had been a settled rond.

7. The speed at time of acc:idehé was from 18 to 20 miles per hour.

Sh. Knows of nofault or want of skill or other thing that caused the accident, except as above
stite . |

10th,  Old seuled roads run their trains at from 23 to 25 miles per hour.

1lith. Considered the rate of speed of the Road at the time of accident as safe.

Answer of E.Wymen, cross-examined; doesnot recollect of any conversation in presence of Hood.

Certificate and seg] of Tilson, Notary Public, to said depogitions.
¥ pos

Statement of Powers.
States that Dolbec, an enginer, has character of recklesness, and track was in bad condltion whes

acci dent happened.

SILI[PIHHI.}I of Tripy, Rovl Master.

Passed over the track a dav or two previous and examined track, saw nothing out of place, examined
embankment after accident ,and was convinced the accident occurred by raason of a slide in the embankment
caused by heavy rains.

Knows the engineers were instructed to run carefully.

Rainy time, had been raining for several days. Watchmen and signals were placed at severa! points
on the road, but none at the place of accident as nothing indicated danger there.

Has no doubt bat the accident was the result of the heavy rain causing the embankment to slide, The

embankment was good there.

Bill of exceptions to exclude the depositions of John Shive and others, on 27th day of September,
1858, being first day of Court, (Edwards Circuit Court.) Motion to exclade all the depositions cver-ruied

and defendum@_cep&s. Motion to exclude the answers of the several witnesses to the 3d and 4th questions

—as also, the questions, over-ruled-ﬁept 8.

Motions to exclude answers of John Shive and Bougher, Hantz, Wagner and Ettinger to 4th quess

tion, overruled, and_defendamsw

Bill of exceptions signed.

Cost Bond filed on 27th day of September, 1858, in Edwards Circuit Court:

Plea of not guilty filed by defendants.

Ou the 30th September, being 3d day of court—cause tried and order for trial, verdict for jndgment
Bill of exceptions, containing 1st testimony of witnesses viz:

1st. Jacob Fahs, brother of plaintiff, John Fahs, was on train at time of accident, got on at Vine

cennes—saw Jobn Fahs pay fave to conductor for himself and wife. Plaintiffs reside in York Peppsylvas
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nie. and kept w Miliner shop—thought train was runniog very fas, thought 80 miles per h&uf.
Said train would go off if run long eo fast, it soon went off——road was very ro-gh all the way from Vine®
cennes. Just before the accident, saw brakeman in the car sitting on sest; thooght he was aslecp when
accident occurred. Heard the whisile, but brakeman did not go out till train went over. Mrs. Fahs was
hurt by the accident; her arm broken, and her wrist and eltow injured and her arm still sf.iﬁ; and erippled
so that she cannot put it to her head to feed herself. or use it to advantage in dressing. After accident,
were taken on flat cars to station at Olney, two ears wera thrown over tw;here track rails, ties and all had
slid to the north side. The first witness felt of the accident, train was going very rough and there was
not mere than time enovgh for 2 man to rise to his feet until the car was going over,

The weather was rainy; had been raining thatday. It was first lime witness or plaintiff Lad been
in Illinois, or on the road. Were te_zken to Yocom’s Hotel; medical aid wes procared for Mrs. Fahs, she
suffered a good deal.

Cross examined.—Said he was not an engineer, or i any wayacquainted with Railroad affairs or the
ranning of trains; formed his qp!niuu af the speed from the seusation produced on him; were on a down
grade at the time of accident. Don’t kuow what speed they were running, but thought they were running

faster than usual.

" Second witness, A. Lambert.—Lived about two miles [rom Olzey and half a mile from place of ac
cid‘en.t, was over the track at place of accident iv a‘ternoon before and saw at that place lhé track was on
swing or out of line in conscquence of the embankment not being made straight at first and which require
the track to be put down the way it was.  Observad ahow where the accilent occurred, there was a ch ir
stipped and rail drawn.  Whea he got home that night, he saw Brownlee who was a section boss and had
hands at work ou that section keeping it in repair; told him of the place he saw out of fix, and that he had
better go aud fix it, or \vhgn the train come along it would go off there—that Brownlee had been at work
with his men, eastward, and that none of them weat to fix the place that he knew of.

He had just gone to bed, when Le heard the train go off; He went to it, had been raining and
ground was very soft when the accident occurred; the whole track seemed to have slipped—rails, ties and all
went over to the north.

Witness has done a good deal of work for the road and was then boarding hands. Said to Brownlee
as they went to the wreck after night, I told you they would go off there.”

The Company had kept sentinels all along the road at nights to give warning and had them on the
road that night, sawa signal lamp near where the accident occurred, and saw the two Butlers who had
heen out for that purpose. A rail at the place of aceident was bent before the accident, and the spikes were
not then all put in along the track; that since then, there has been a large number put in.

Third-—Andrew Hood. Xnew Rouse, the enginesr, had seen him drink at some times very heavy
drams of brandy on leaving the train, and before going on it--more than he thought any man onght to
drink who was engaged in that business. Witness was not acquainted wtib Railroad basiness nor with the
character of Rouse as an Engineer, but he had the character of being a dissipated man.

Fourth —Joseph M. Yocom. Kept a Hotel and plaintiffs were brought to his house. Drs. called &e.



The foregoing being all the évidgnce, and a verdict ffor 84000 being rerarneu HY WE Juiys e upiens
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dant inoved for an arrest of judgement and new trial, and assign the following causes:

Ist. “The verdict is contrary to law and evidence,

2d.  The Court should have excluded the depositions offered by plaintiff; of the witnesses—of
Shive an(i others, named in a bill of exceptions before taken herein.

3d. The instructions given by the Court in behalf of the plaintiffs marked instructions for plaintiffs

Fahs and Wife

VS.
73 =
Ohie and Mississippi Railroad.
78 The Court instrucis the Jury, for the plamtifis as foliows, to all of which defendant excepted at the

time; viz:

Ist. »That if #he Jury believe from the testimeny that Mrs. Fahs; the Plainiiff, was on the train of

74  Ohio and Mississippi Railroad, as a passenger which they were bound to carry, that the said company are

bound 1o the exercise of such cantion as would to their u'most protect the life and persons of passengers.

5d. That Railroad Companies are answerable for injuries to a passenger resulting from a defect in
their track which might have been discoverad by a most thorough and careful examination, and if the Jury
believe from the evidence that the injury complained of in this case was occasioned by neglect of the compa-
ny, its agents or servants lo examine the track, prior to the ‘passage ofthe train on which the accident oc-
curred, they will find for the plaintiff and assess their damage.

31, “If the Jury believe from the evidence that the accident ar d injury occurred by reason of too
rapid and unsafe speed of the train, by reason of neglect to apply the brake in time, or Lecause of any other
neglzct or unskilifulness in the management of the train, they will find for plffs. and assess their damage.

4th, ““Proof that the plaintifi wasa passenger on defendant’s road, of the accident and the iniury,
make a prima faci® case of negligence and throws the burthen of justifying on the defendant.

4the ““In determining the question of dam~ges if the Jury find for plainiffs, they will consider
the character of the injury, its results to the injured party, her condition and businessin life, and all the cir-
cumslancesand facts permiited in proof, and give such sums as they believe plaintiffs should receive.

4th. “The plaintifis declaration is not sufficient in law to maintain said verdict, and judgment,

75 5th. “That the said verdict is otherwise contrary to law. The following instructions ware given for
defendants, viz:

Is.  “The Court iastructs the Jury as follows :

“This being an action to recover damges tor an injury arising from an accident on defendants cars
itis necessary that the plaintff shall prove to the satisfaction of the jury that the injury was caused by the
negligence or unskillfulness of defendants agents or servants, ‘otherwise they must find for defendant.

24 The plaintiffs in this case are bound to prove the same substantially aslaid in their declaration
to the extent of showing a substantial ground of action and if they have failed to do so, they cannot recover.

3d.  “The mere facts that an accident happened, and the plaintiff, (Mrs. Fahs) was hurt, is not
sufficient and will not entitle the plaintiffs to a verdict, if it shall appear from the whole case that the acgi-
dent and injury did not arise from negligence or unskilfullness.

4th, “Railroad Companies are not insurers of the personal safety of their passengers against all

aceid ents, and are only liable for injuries which are caused by negligence or unskillfulness.
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~&b. Travellers by Railroad, as well as by other public conveyances, must take the risks incident to

the mode of travel they adopt, subject only ta claims for damage, arising from negligence or unskillfuiness,
snd in this case, if the accident was not the want of skill or care by the defendant or lxe;agenla or servants,
then the plaintiff ’s injury is but a misfortune, for which the defendant is not responsible.

6th. « Carriers of passengers are not held responsible to the same extent of carriers of goods, for they
are only bound for the safety of their passengers to the care of cautious and pendent mep.

7th.  “The contract, to carry safely, means not that they will insure the lives and limbs of their pase
sengers, but that they will take due care as far as competent foresight wil’ go in the lwerforxx);lnce of that duty.

8th. “The degree of carc and skili required of defendant in the construction of their Road aud the
running of their trains is vot the highest degree attainable by human skill, but tha: exiraordinary care and
skill, which competent and cautious persons exercise in like l)u&‘ingss and"funder iike circumsiances.

9th.  In considering the statements of witnesses, and the depositions, the jury should look at the

- vircumstances, the character, profession and opportunity of each witness to know and testify to the facts he

«peaks of, in order to give 0 each, so much, and.no more, weight than they are respeclifely entitled to.

11. «Although a brakeman on the car, when the witness was riding, was inside the car at the time
of the accident and was not at the brake, yetif the accident d.d not result from a failure to apply the brakes
but from the sliding of the track or some other cause, then the jury should not find the defendant guilty
on the ground of such fault of the brakeinan,

12th. 1If the juryshall find the defendaut guilty, then they are o assess the damages at so much as
they may think the plaintifi may be reasonably entitled to receive, and that the defendant should be reas-
onablly bound to pay, taking into consideration all the circumstances of the case.”

«All of which said motions were over-ruled by the Court and judgiment rendered on the verdict ac-
cordingly. Wherefore the deferdant excepts and prays th's, his Bill of exceptions may be allowed and
made a part of the record herein, iucluding the said testimony of the witnesses as aforesaid, which is done
accordingly. Witnessthe Judge of said Court the 30th day of September, A. D, 1858.

FDWARD BEECHER, Judge C. C.

Cirtificate and*Seal of W, L. Mayo, Clerk Edwa-ds Circuit Court, October 18th, 1858.

ERRORS ASSIGNED.

1st.  The deposition of John Shive and others taken at York, Pa., shonld have been exciuded. They
no where show, nor does it otherwise appear in testimony that the witnesses were acquainted with, orspeak.
of the plaintiff in the suit.  The Catharine Fahs of which they all speak, may be another person.

The law also requires that the interrogatories, as well as the answers, should be written out in their
order in each deposjtinn, which 1s not done. Nor are the interrogatories so refered 16 by numbers as to show
that they were put as set forth in the commission.

2nd.  The 4ih interrogatory in the commission was improper, and the several answers of Shive
Bougher, Hautz, Wagoner and Ettinger, to the 4th question as numbered 1 théir answers were illigal
and should have been excluded.

The loss of service, as investigated was not properiy a subject of examination in the case, and have

ing a direct tendency to mislead the Jury in esumating the damages.

3rd. Instructions Nos. 2 3 and & given for the plaintiff below were contrary to law.

4th. The damages were excessive.

6th, The verdict should bave been arrested and a new trial granted,



ARGUMENT AND AUTHORITIES.
ist. In actions for personal injuries and suffering to the wife, nothing should be stated in the declar.
ation, for which the hushand alone can sue, it should not alledye any loss of assistance or expense of cure.
2 Saunders P. E. - - - - - - - . - - B P. 188

1 Chitty P. P. 73

90d.  The husband must sue alone for loss of service or expense of cute, growing out of injuries to
the wife.
They must bolh sue for compensation for personal injury and suffering.

Hence in such cases there may be two suits, the cne by the husband and wife, for the direct, andthe

husband alone for the consequeutial injury.

1 Saunders, - - - - . - - - - - . @ - 141.
31 Law Library, - - - - . 5 . . . - . - 159.
; i’ierce;on American Railroad Law, - - - - - - - - 255.
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1n an action by husband and wife, damages for loss of service cannot be given in evidence.

1 Saunders, P. E. - - . : - . 2 5 , 2 . - 154,
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A new trial will be granted where myn&w éng/lxas been admitted.
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Ah.  The opinion of Witnesses as to the amount of damages or loss of business are inadmissable

3

Lincon vs. Saratoga R. R. Co. 23 wend - - - - - s 495,
Norman vs, Wells, - i g - . - - - - 5 . Y S

Even if it were allowable to prove the character and extent of business engaged by the plamtiffs
«till the opinions of witnesses as to the amount of loss of service in such business was impropper and should
tave been excluded. -
E) (Frzo_ S4
2.3 % g Ir
24 % £ E 5 : .

5th. Damages are to be given in cases like this for the direct and necessary results of the injury
but such as are speculative and contingent are nrot allowed.

Pierce on American R. R. Law, . : o . - v = - % & 494,

5th. The 2nd instruction given for plaintiff below,required the Railroad Company to make thor.
ough and careful examination of the track prier to the passage of every train, a degree of diligence never
exercised by the most cautious, and not required by the law. To requirs o careful examination of the track
prior to the passing of every train where perhaps a dozen trains p:r day are running would require an ar-
ray of men for the purpose, and incur an amount of cost that never bas Leen decmed necessary by the most
extreme carefulness.

The 8 th instruction given for defendant below contains the true rule, and conflicts with No. 2
of the plaintiffs.

6th. The 5th instruction for plaintiff below directs the jury inassessing damages to take into consid-
eration *“the business” of tl{e plaintiffs, “and all fhe circumstances and fecls parmitled inproof” By this the Jury,
were required from the depositions of Shive and others to take into their account the loss of business, of Mr
Fahs by reason of his wife’s injury which was improper.

7th. The excessive damages must be atrributed to the opin ions of the Witnesses as to the loss of
service in business, and it cannot be doubted but the Jury have been it fluenced by those opinions in measuring
the damages, a.nd althiough there may be sufficient other evidence to sustain a verd:ct‘for.énme damages, yet
if the amount of these damages have probatly been inereased by improper evidence their verdict should be
set aside and a new trial granted.

8h; The words in the declaration alledging tl:at by reason of the injuries, the plaintiffs had suffered
in her (or their) business and sustained damage on that account, are to be treated as alia enorma or as sar-
plusage, and either view proof of the loss of service was improper as that was a distinet ground of action.

1 Chitty P. - - - = > ¥ 5 » - - - . 388

Lewis & Wife ys. Babeock, 18 Johns, - - - - - - - 444

A% 7 4

AYE ), . A, KITCHELL, for Plaintiff in Error
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SUPREME COURT OF ILLINOIS,

NOVEMBER TERM, 1860.
At Me, Vernon.

JOHN FAHS AND CATHERINE FAHS,
; vs.
THE OHIO AND MISSISSIPPI RAILROAD COMPANY.

BRIEF

OF

WILLIAM HOMES,

Attorney for Defendant.



IN THE

SUPREME COURT OF ILLINOIS.

AT MT. VERNON, NOVEMBER TERM, 1860.

JouN Fams & CarmeriNe Faus, ]
| ppeal from Circuit
b v Court of Edwards
Tue Omro & Mississieer Ratiroap | County in Error.
CoMPANY. J

STATEMENT OF THE CASE.

The plaintiffs were passengers in the cars of the defendant
on the 25th of July, 1855. The cars were thrown from the
track in Richland county, near Olney, and Catherine Fahs, one
of the plaintiffs, received an injury to her right arm.

In September, 1857, the plaintiffs joined in a complaint
against the Railroad Company, filing their declaration in Rich-
land Circuit Court. In this declaration they alleged injuries
and claimed damages jointly on the following grounds :

1. A serious injury to the right arm of Catherine Fahs, her
pain and suffering, and incapacity for attending to her neces-
sary affairs.

2. That said Catherine Fahs was deprived of great gain and
profits.

3. That the plaintiffs, jointly, were put to large expense for
purposes of cure, and for their necessary support.

4. That said Catherine was unable to manage the usual bu-
siness, to wit: attending to the sale and carrying on a milli-
ner’s fancy shop.
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By these injuries to the body of the said Catherine, and her
pain and suffering, by her loss of gains and profits in carrying
on a milliner’s business, and by the expenses incurred in her
cure, and in the support of both John and Catherine Fahs, the
plaintiffs say they have sustained damage to the amount of
$10,000, and therefore they jointly bring this suit.

The venue of the cause was changed to Edwards County Cir-
cuit Court, where it was tried at the September term, 1858,
At the trial, testimony was allowed not only as to the personal
injuries suffered by Catherine Fahs, but also as to the profits of
her millinery business, and the loss of those profits in conse-
quence of the injury she had received.

The plaintiffs obtained a judgment against the Railroad
Company, with an award of damages in the sum of $4000.
Upon the rendition of the verdiet the defendant moved in arrest
of judgment and for a new trial, which motions the court over-
ruled.

The defendant relies for a reversal of the Jjudgment, on the
correctness of the motion in arrest and for a new trial, for rea-
sons which will appear below in the points, argument and au-
thorities offered :

1. The wife cannot join with the husband for injuries pe-
culiar to the latter. For personal injuries suffered by her dur-
ing coverture, she may join her husband, and must do 80, as
she cannot sue alone. But for expenses of her cure, or of her
support, or for the loss of her society and her services, she
cannot join, as these injuries are peculiar to her husband alone.
The following authorities settle this point:

Saunder’s Pleading and Evidence, vol. 2, p. 188: ¢ For any
injury to the person of the wife during coverture, an action
may be brought by both, for her personal suffering or injury,
and she cannot sue alone. But when she joins in the action
no injury peculiar to the husband can be joined, as for expen-
ses of cure, &ec., or for loss of her society,” &e.

1 Chitty’s Pleading, p. 72: ¢ When an injury is committed
to the person of the wife during coverture by battery, slander,
&e., the wife cannot sue alone in any case, and the husband
and wife must join if the action be brought for the personal
suffering or injury to the wife, and in such case the declaration
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ought to conclude to their damage, and not to that of the hus-
band alone. = * * o Care must be taken
not to include in the declaration by the husband and wife, any
statement of a cause of action tor which the husband alone
ought to sue. Therefore, after stating the injury to the wife,
the declaration ought not to proceed to state any loss of assis-
tance or expenses sustained in curing her. If the battery, im-
prisonment, or malicious prosecution of the wife deprive the
husband for any time of her company or assistance, or occa-
sion him expenses, he may and ought to sue separately for such
consequential injuries.”

1 Saunders’ Pleading and Evidence, p. 141: ¢ To recover
damages for the personal suffering and annoyance, the action
must be brought in the name of the party injured. But the
husband may sue alone to recover any damages resulting to him
for an assault on his wife, child or servant, such as the loss of
service, of his wife’s society, expenses to which he has been
put, &c. Hence, in such cases each party may sue, the one for
the direct, the other for the consequential damages.”

Redfield on Railways, page 841 : ¢ In a suit in the name of
husband and wife, when the wife survives, a recovery cannot be
had for the expenses of care. In such action recovery can only
be had for the personal injury and suffering of the wife. The
action in such case for the loss of service and for the society of
the wife, and for the expenses of the cure, must be brought in
the name of the husband alone.””

20th Illinois, Hunt vs. Hoyt & wife, page 548. In this case
the court below gave the following instruction: ¢ In estima-
ting the damages, if they found for the plaintiff, the jury should
take into consideration the length of time Mrs. Hoyt was sick
in consequence of the injury, the effect of the injury upon her,
and the bodily suffering consequent thereupon.”

The defendant objected to this instruction on the ground that
it was too broad, and involved damages for loss of time for
which the husband alone would be entitled to an action. The
Supreme Court, remarking upon this instruction, says: ¢ there
is no color for the idea that the jury were so misled as to give
damages for loss of time.”” Ts there any other inference from
this, but that in the opinion of the Supreme Court it would have
been error to instruct the jury to give damages inan action by
husband and wife for loss of time, an injury peculiar to the hus-
band, and for which he alone ought to sue ?

2. It the wife joir in an action for injuries peculiar to the
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husband, it is bad on demurrer, or good reason for arrest of
Judgment, or will support a writ of error.

In immediate connection with the doctrine that the wife can-
not join her husband in an action for injuries peculiar to him-
self, such as expenses of cure, loss of her assistance, &ec.,
Chitty says, p. T4, vol. 1, “if the wife be improperly joined
in the action, and the objection appear from the declaration, the
defendant may in general demur, move in arrest of judgment,
or support a writ of error.” Much more would it be ground
for a mew trial if the improper allegations of the declaration
were allowed, in the face of objection, to be supported by proof,
and the jury, as in this case, were instructed by the court to re-
gard that proof in making up their verdict.

3. The error is not cured by the verdict. The doctrine of
‘“intendment after verdict” does not apply to this case.

The general principle of this doetrine is, that when there is
any defect, imperfection or omission, in substance or form, in
any pleading, which would have been fatal on demurrer, yet if
the issue joined necessarily required on trial proof of the facts
omitted or defectively stated in the declaration, and without
which proof it could not be presumed the Jjudge would direct the
jury to give the verdict, then in such case the defect or omis-
sion is cured by the verdiet. The intendment must arise from
the united effect of the verdict and the issue upon which it was
given. The particular thing which is presumed to have been
proved, must always be such as can be implied from the allega-
tions on the record by fair and reasonable intendment. Such is
the doctrine as laid down in Chitty, vol. 1, pp. 673-683, where
it is also stated that the main ruie on the subject of intendment
is that a verdict will aid a defective statement of title, but will
never assist a statement of a defective #itle or cause of action.

The doctrine of intendment is one of presumptions. But
such presumptions are never violent, or inconsistent with the
record, or with fact. For example, the doctrine does not ap-
ply to cases of judgment by default, since no presumption ean
arise in reference to proof in such a case, there having been no
trial, nor would courts ever presume, after verdict in such case,
that there had been any prool to support the verdict. Nor will
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it ever be allowed that there are any presumptions tosupport
the verdict, if the presumptions are negatived by, and inconsis-
tent with, statements in the record. Chitty is explicit in this
statement of the doctrine. It would seem to be straining very
greatly this principle of intendment to apply it to cases like the
present, which in fact is one of defective cause of action, there
being several causes of action united in this declaration, which
are not sustainable jointly by husband and wife, and the strong-
est proof having been admitted by the court to support the
improper allegations of the complaint.

There are cases of husband and wife joining in such actions,
where it has been held that after verdict such declarations are
good. But an examination of these cases shows that the ver-
dicts have been sustained expressly on the ground of the pre-
sumption, that no proof was allowed to support the action for
the injuries peculiar to the husband, and also, that the judge
duly directed the jury not to find for such injuries. In the case
of Russell and wife vs. Corne, reported in 1 Salkeld, a leading
case often referred to, where it was alleged that by reason of
injuries to the wife ¢¢ the husband’s business remained undone,”
in overruling the motion in arrest of judgment, C. J. Holt said
he ¢ would not intend the judge suffered the husband’s busi-
ness being undone to be given in evidence.”

Bat in the case now before the court, the principal portion of
the testimony received related to the millinery business and
profits of the wife ; and the judge, in the 5th instruction for the
plaintiffs, directed the jury to consider the ‘‘condition and busi-
ness in life of the wife, and all the circumstances and facts
permitted in proof.”” Any presumption or intendment after
verdict that such proof was not permitted, or that the jury
were directed not to regard it, is negatived by, and is incon-
sistent with, the record, which exhibits the proof in full, with
the objections thereto, and the express instruction of the judge
to take into consideration this testimony in determining the
question of damages.

It is only upon the ground that proof was not permitted
to be given, or that the jury were duly directed not to regard
it, that Chitty, vol. 1, p. 682, allows, where a declaration con-
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tains two causes of action, one of which is sustainable and the
other not, that after verdict the declaration will be held not
fatally defective. It is believed that no case can be found
among either the earlier or later authorities, where, after proof
of the improper averments in the declaration had been allowed,
and the jury had considered it, a new trial was refused.

4. A reversal of this case cannot be refused on the ground
that the injury to the millinery business is laid as matter in ag-
gravation of damages. Eveun if it be adritted that there are cases
in which it has been held that expenses of cure, though laid as
matter of damage in a declaration by husband and wife, have
not vitiated the declaration, but have been held good after ver-
dict, being regarded in the light of aggravation of damages, yet
this is the extent to Which any such mdulgence has been grant-
ed. It has been upon the ground that the expenses of cure are
so naturally and immediately connected with the primary injury,
and may be so accurately estimated, approximately at least, that
tbey may be considered as part of the damage. But no case
can be found where, after verdict, it has been held that the pro-
fits of business could be sued for in such a case as this, and
the judgment not be reversed. A careful examination of the
authorities warrants the statement that wherever, in such a case
as this now before the court, damages were claimed and given
for injuries peculiar to the hushand only, cr were allowed to be
laid at all, it has been where the circumstances of aggravation
were naturally, direetly and immediately conneeted with the ori-
ginal wrong. Not a case appears, where, under the pretence of
aggravation of damages, the annual value of business was al-
lowed to be given, or anything of the kind. If in this case it
should be held that though the husband and wife have joined
for expenses of cure as well as for personal injuries to the wife,
yet it is good after verdict, it will be solely on the ground that
the expenses of cure are to be regarded as the immediate con-
sequential damages and as aggravating the injury suffered. But
beyond this the court will not go. Any thing further would be
sustained neither by authority nor principle.

In Lewis vs. Babeock, 18th Joknson, p. 443, expenses of
cure were allowed after verdict. Various authorities are refer-
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red to, in the opinion of the court. But they all show that the
‘““aggravating circumstances’’ meant, are such only as are im-
mediately connected with the primary tort. They all negative
the idea that the verdict would be allowed to stand when full
proof had been allowed of damage to business.

In 21 Conn, Fuller & wife vs. Naugatuck R.R. Company,
p. 571, the court says: ““Itis clear that the plaintiffs could not
recover for the wife’s personal injury and also for the expenses
of her cure in the same action. On the former ground of dam-
ages the husband would have no interest, while the latter would
acerue to him alone, and so the two elaims would be incompatiible
with each other. But we do not think this declaration open to that
objection. Indeed it may fairly be doubted whether it was framed
with that object in view. The ground of the action was the wife’s
personal injury alone ; otherwise she could not have been made
a party at all; and we think the statement in regard to the ex-
penses of her cure may well enough be considered as deserip-
tive of the extent of injury, rather than as a distinct and sub-
stantive ground of damages——as saying, ir substance, that she
was so hurt that it had already cost two hundred dollars to cure
her. In this aspect tke allegation, though unnecessary, is still
Very proper.

¢ But suppose the pleader intended it as a distinct ground of
recovery, and it is so expressed as to bear that construction
only, still we think it clear that it does not vitiate the declara-
tion. In every instance this claim is inserted as matter of
aggravation and not of itself constituting a ground of recovery.
The gist of the action is the breach of contract in not carrying
the wife safely. It is stated as one consequence of that, that
the plainitffs were obliged to expend money in paying for medi-
cal attendance. For that the plaintiffs cannot recover, and if
that was the sole ground of damages it would be fatal to their
case. But as there was a ground of damages for which they
could recover, ¢ will be presumed that the court allowed no
proof to be given of any ground on which tkey could rot, al-
though stated in the declaration.”

The above case shows, 1st. That whatever circumstances in
aggravation are allowable, are immediately connected with, or a
very near consequence of the original injury, e. g. expenses of
cure. 2d. That it will be presumed that no proof was allowed
to be given of any ground of damages on which the parties
could not recover. 8d. As a corollary from this it follows that
if it appears from the record that proof was given of the ground
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of damages on which a recovery could not be had, and tke jury
was directed to regard it, then the presumption cannot arise that
it was not permitted, and then, too, the declaration is vitizted
and the judgment will be reversed.

It can scarcely be doubted in this case, upon an examination
of the declaration and the evidence, that the plaintiffs regarded
the injury to business, and loss of profits, as a substantive cause
of action and ground for recovery. And it can as little be
doubted, on an examination of all the evidence, that the jury
in awarding the heavy damages given, werc controlled and stim-
ulated almost exclusively by the testimony as to the large an-
nual profits lost in consequence of the injury received.

5. Even if it should be held that hushand and wife may join
in an action for the recovery of damages for injuries peculiar
to the husband, yet those injuries, of a consequential character,
must be near, capable cof being accurately estimated, certain,——
not remote, contingent, speculative or conjectural. 1f proof is
allowed of that which is remote and conjectural, the judgment
will be reversed.

1 Saunders, PL. & Ev., p. 141: ¢ Nor can the plaintiff give
in evidence any consequential injury not being the natural, and
as it were the necessary result of the trespass, unless it be alle-
ged as special damage ; nor even then if it be not the approximate
but remote consequence of the act. In an action by husband
and wife, the husband cannot give damages for loss of ser-
vice,”?

Sedgwick on Damages, chap. 8, vol. 1: ¢*T'he rule is well
established, that in cases of torts it is necessary for the party
complaining to show that the particular damages in respect to
which he proceeds are the legal and natural consequences of
the wrongful act imputed to the defendant.”” This is quoted
by Sedgwick on page 84, from 18th Werd. 218-229.

Sedgwick again, vol. 1 p. 69: ¢« The early cases in both
the English and American courts generally concurred in deny-
ing profits as any part of the damages to be compensated, and
that whetker in cases of contract or tort. So in a case of
illegal capture, Mr. Justice Story rejected the item of profits
on the voyage, and held this general language : ¢ Independent
however of all authority, I am satisfied upon princip'e that an
allcwance of damages on the basis of a caleulation of profits
is inadmissible. The rule would be in the highest degree un-
tavorable to the intcrests of the community. The subject would
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be involved in utter uncertainty. The calculation would pro-
ceed upon uncertainties. * * ¥ * % % % Afeon all, it
would be a calculation upon conjectures and not upon faets.’

20 Barbour, page 292—Curtiss vs. Roch. & Syr. R.R. Co.:
¢ In respect to all the subjects of damage, it was requisite that
they should be the legal, direct and necessary results of the in-
Jury, and that those which at the time of the trial were pros-
pective should not be corjectural. It was also requisite that they
should be supported by such clear and certain evidence as ought
to produce conviction in fair minds. All such results, in the
aggregate, constituted the injury. There is nothing contingent
or speculative in a legal view in regard to such damages. They
are wholly unlike the loss of uncertain profits by the break-
ing up of abargain, or the derangement of one’s business
resulting from an injury.”

2 Kent’s Com., p. 480: ¢ Speculative profits are not al-
lowed.”

1 Sedgwick, p. T4, C. J. Nelson’s opinion cited: ¢ It is
not to be denied that there are profits or gains derivable from a
contract which are uniformly rejected as too contingent and
speculative in their nature, and too dependent on the fluctua-
tions of markets and the chances of business to enter into a
safe or reasonable estimate of damage.” Sedgwick also in
same connection cites Nelson as saying, ¢ the rule is that when
profits are recoverable it is where the profits are the direct and
immediate fruits of the contract entered into between the par-
ties.” The same rule applies in cases of tort.

4 Barbour, p. 262. Giles vs. O’Toole. This is a case di-
rectly in point. A milliner sued for damages resulting from a
refusal of her landlord to let to her a certain store according to
agreement. Two witnesses testified as to the value of her bu-
siness and what her profits would have been in the store. The
Supreme Court says: ¢ But the idea of founding a claim to
damages on the part of the plaintiff, upon proof of what her
profits would be in the millinery business, and of proving those
damages by the opinions of witnesses, is sanctioned by no au-
thority.”

Sedgwick again, vol. 1, p. 84: ¢ But as a general rule, it
may be said that in cases of tort without aggravation, where
the conduct of the defendants cannot be considered so morally
wrong or grossly negligent as to give a right to exemplary or
vindictive damages, the extent of remuneration is restricted,
according to the principle we have been considering, to the im-
mediate consequences of the illegal act.”
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The damages suffered in the business of Mrs. Fahs, plaintiff,
with her husband in this case, are too remotely consequential,
speculative and contingent to be considered. DBusiness fluc-
tuates. There is no fixed standard by which to judge of the
profits of a milliner’s business. Mrs. Fahs might die, or bu-
siness might leave the neighborhood, or she might go out of
the business, or, having a husband to support her, she might de-
cline labor, or business might be dull and demand cease, or pop-
ulation might diminish, or a more fashionable rival milliner
might set up by her side, or the number of girls desiring to
learn dress-making might abate. There is no end to the con-
tingencies upon which this question of Mrs. Fah’s profits rests,
all going to demonstrate the entire speculative and uncertain
character of such proof, and the thorough impropriety of al-
lowing it to go to the jury.

6. It was improper to receive the opinions of witnesses as
to the amount of damage, for they are not competent evidence.

In the case of Giles vs. O’Toole, cited above, the court says :
¢ The opinions of witnesses as to damage or loss are not com-
petent evidence, even in cases where the damages claimed are
a proper subject of recovery. The facts and al/ the facts going
to show what the damages would be should be given in evi-
dence, and the jury must then draw their conclusion from the
testimony of the witnesses as to the amount of the damage.
But, notwithstanding the plaintiff might be entitled to the val-
ue of her bargain, yet she could not recover for the profits
which she might have made had she occupied the shop.”

There is a double reason then for reversing the judgment in
this case. 1st. The damages claimed for loss of profits are
not a proper subject of recovery. 2d. The opinions of wit-
nesses were incompetent evidence, even if given in reference
to a proper subject of recovery.

17 Wendell, p. 161-163, Norman vs. Wells. The court in
this case says : ‘“Ought the opinions of witnesses to have been
received as to the amount of damages? * * * * * The
ordinary, and, in general, the only legal course, is to lay such
facts before the jury as have a bearing on the question of dum-
ages and leave them to fix the amount. They are the only
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proper judges. They are impartial and capable of entering into
these ordinary matters. Witnesses are in such cases unavoid-
ably governed by their feelings and their prejudices, gathered
fom many sources.” After speaking of the admissibility of
the opinions of experts in matters of science, the court says:
“¢ this is the only evidence of the kind, I venture to say, which
can be received. * * * * T can perceive no analogy be-
tween such a case and the one at bar. Surely there can be
notking like science in ascertaining the loss of this plaintiff from
a rival factory. * * * There is no reason for receiving
opinions, but a very powerful argument against it. The single
opinion of no man can be followed. The best would be utterly
delusive. Even where a witness is able to speak to all the facts
of the partieular case, his opinions are not to be received.”
And a new trial was granted in this case on the sole ground that
the opinions of witnesses as to damages were received.

For this same doctrine fully discussed, see case of Lincoln vs.
Saratoga and Schenectady R. R. Co. 23 Wend. page 425. In
these cases it is said, ¢“the difficulty, if not absolute impossi-
bility, of knowing all the facts which would warrant an opinion
in a witress, the variety of circumstances to be considered upon
which different witnesses would pronounce different opinions,
render it unsafe and unjust to subject juries to the influence of
such opinions.”

These various decisions upon the competency of the opinions
of witnesses as evidence, are peculiarly applicable to the case
before the court. It does not at all appear that the witnesses
who testify as to the business of Mrs. Fahs, have any such
knowledge of it as qualified them to testify concerning it. The
proof nowhere shows that they knew all the facts requisite to
form a definite opinion. Nor does it appear that the facts
which they did know were such that any two witnesses would
entertain concerning them the same opinion. Of ten witnesses
testifying as to the business and profits of a milliner, it would not
be surprising if no two of them should agree. They might, and
probably would, differ in opinion as to a score of circumstances
going to determine the question of profits, and the opinicn of
one of them would be as good as that of another. Such testi-
mony can not be satisfactory or conclusive.

7. If improper or illegal testimony has been admitted on the
trial, the judgment will be reversed.
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Graham & Waterman on New Trials, vol. 1, P 287 : < If the
Judge at the trial decide to admit illegal testimony on the werits,
the verdict will be set aside and a now trial granted.”

Same, p. 238: ¢¢This rule has been held in the State of New
York to apply to a Jjudgment in error when Improper evidence
has been admitted, although only cumulative.”’

Same, p. 240 : “It is well settled that if improper evidence
be given, although it may be cumulative only, the Jjudgment
must be reversed; for who can say what effect such evidence
may have had on the mind of the jury 2

It may be difficult to determine in the present case what por-
tion of the verdict of $4,000 is to be ascribed to the proof con-
cerning the millinery business. But no one, on examination of
the proof, can evade the conviction that this testimony contribu-
ted largely to the excessive verdict. Tt presented in figures, with
somewhat of definiteness, the amount of Injury to business suf-
fered as a consequence of the personal injury. It is unreason-
able to suppose that such estimates presented to the mind of the
Jury did not contribute essentially to form their verdict. There
i8 reason to believe, indeed, that this Injury to business was the
only thing which seemed really tangible to the Jjury, and from
it they drew their conclusions as to the amount of compensation
to be paid to Mrs. Fahs. But as the testimony on this point was
wholly illegal, the Judgment will be reversed.

8. It follows from the above points, that the 5th instruction
of the judge was erroneous. That instruction was as follows :
“‘In determining the question of damages, if the Jjury find for
the plaintiffs, they will consider the character of the injury, its
results to the injured party, her conditior and business in life,
and all the circumstances and facts permitted in proof, and give
such sums as they believe plaintiffs should receive.”

This instruction was caleulated to misiead the jury as tc the law.
1. It implied that in this action it Was proper to unite the per-
sonal injuries to the wife, with the injuries peculiar to the hus- -
band. 2. It implied that remote and conjectural injuries were
proper subjects for damages. 3. It implied that the testimony

in reference to such contingent and speculative injuries was
proper and legal. 4. Tt implied that the opinions of witnesses

were competent testimony in a case of this kind, 5. It ex-
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pressly instructed the jury that they should consider this testi-
mony in determining the question of damages ; all of which was
erroncous and contrary to law, and furnishes cogent reasons for
a reversal of the judgment.

The above points are the chief ones which the defendant in
the court below would urge here, in support of the application
for a new trial of this case. There are, however, other reasons
which may be mentioned as auxiliary to those already presented.

1. The second instruction for the plaintiffs, in effect, lays down
as law, that the defendant was bound to make an examination
of the railroad track prior to the passage of each train over it,
and of each portion of the track on which the train was to pass.
Is that the law ? or is a railroad company chargeable in law
with negligence if they do not give a careful examination to the
track prior to the passage of every train over it? Such care-
fulness is so nearly impracticable that it is not to be held as re-
quired by law, and the instruction is therefore erroneous.

9. The damages are excessively large. There is no aspect of
the case which would warrant the jury in giving vindictive dam-
ages. There was nothing in the conduct of the defendant so
morally wrong, or culpably negligent, as to call for exemplary
damages. By the testimony of three competent witnesses, two
of them, old and experienced practical railroad men, and one
of them for years a builder of track, it was proved that the acci-
dent was due to a cause not within the control of the defend-
ant. There is but one witness, Lambert, whose testimony
would seem to prove negligence. But an examination of his

~ evidence shows that, even by the testimony of plaintiffs’ own

witness, due care was exercised by the defendant on the night
in question. Me says: ¢The company had kept sentinels all
along the road at nights to give warning, and had them on the
road that night. Saw a signal lamp near where the accident oc-
curred, and saw the two Butlers who had been out for that pur-
pose.”

Lambert does indeed say that he ¢ observed about where the
accident occurred there was a chair slipped and rail drawn.”



14

But that this was not the cause of the accident is proved by the
fact that a pilot engine passed safely over the spot. This same
Lambert, too, in his testimony, concurs with three other wit -
nesses in stating that it *¢ had been raining and the ground was
very soft when the accident oceurred ; the whole track seemed
to have slipped ; rails, ties and all went over to the north.?’
This is plaintiffs’ testimony, and in fact assigns the true cause
of the aceident, as three other witnesses do, to wit, the heavy
and continued rains softening and saturating the entire embank-
ment, so that it settled away and yielded under the weight of
the train, having undoubtedly commenced settling before being
reached by the train. The fact of a chair having slipped is so far
from being conclusive as to the cause, that it would be very un-
reasonable to seize upon that as the sole cause, in the presence
of another one much more plausibly and reasonably to be re-
garded as the true and adequate cause of the disaster. There is
not the slightest evidence that the train lef: the track at the point
designated by Lambert. It might have deserted the rails ten or
fifty feet on either side of the misplaced chair. If it did go off
near it, that precise point would have been involved in the gen-
eral sinking of the embankment, but it would furnish no proof
that it was the efficient cause of the catastrophe.

Lambert’s opinion that an aceident would occur where the chair
was out of place, is no proof of liability to disaster there, for
there is no evidence that he was a competent judge as to whether
there was danger or not. Perhaps another man, and a bet-
ter judge, would have had the opinion there was no danger. Ac-
cording to Lambert’s own testimony, the two Butlers had been
out on the track to do sentinels’ duty where the accident oceur-
red, and if there was any chair to be seen out of place, they
may have judged the place safe notwithstanding, and from all
that appears their opinions were as reliable as Lambert’s, It i3
by no means an accepted and established railroad faet, that a
misplaced chair threatens danger ; and the proof is, that a pilot
engine travelled safely over it. But the 2d instruction of the
court not only taught the jury that the law held railroads to a
degree of carefulness never practised and next to impractica-
ble, but also was calculated to mislead the jury into the belief
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that the misplaced chair was the sole cause of the accident, and
that a due examination of the track there would have prevented
it, when there was a very great preponderance of evidence, fur-
nished by both plaintiffs and defendant, showing that another,
altogether natural and sufficient cause had induced the disaster,
and that cause not controllable by the defendant. There was,
therefore, no such culpable negligence as would warrant the
jury in finding vindictive damages, and the judgment should be
reversed on account of the excessive amount given.
WILLIAM HOMES,
Altorney for Defendants.
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Stute of Fliinoiz---Fupreme  Gourt,

Ohio and Missippi Railroad Compqny,
Against
Joux Fams and Carmarixe Faus,
Eiror to Edwards.
Declaration filed 80th September 1857, in Richland Circuit Court-
1st Count.

John Fahs and Catharine Fahs his wife, complains of the Ohio and Mississippi Railroad Company
being summoned, &c., of a plea of trespass on the case. For that, whereas, said defendants were owners
and proprietors of a certain Railroad and cars for the carriage of passengers from Vincennes to Olney in
the county aforesaid, for hire and reward, to the said defendants in that behalf, to wit; at the county of
Richland aforesaid, and the said defendant being owner of said road and cars as aforesaid, heretofore, to

2 wit: on the 25th day of July, 1855, at the county aforesaid, the said plaintiffs aver; that said plaintiffs
were passengers on the cars of said defe .dant, on said 25th day of July, 1855, to be safely, and securely
carried and conveyed thereby, from Vincennes to Olney, in the county of Richland aforesaid, for a certain
fare and reward to the said defendant, then and there paid, that just before making the said station or
stopping place at said Olney, by the action of said wheels of the said engine and cars, the said iron and
wooden rails were torn up for a great distance; tc wit; the distance of one hundred feet, in consequence of
the said rails be constructed of poor material, and so insecurely and insafficiently fastened, and the track
was very much out of repair otherwise, so much so, that the said cars on which the said Cath-rine Fahs,

(wife of the said John Fahs,) was then and there a passenger as aforesaid, was thrown violently off the
said road, and overturned; by reason of which the life of ke said Catharine was put in great peril and

danger, that her right arm was brokenand dislocated in the wrist, as well as ‘n the elbow, right arm badly and
severely strained and bruised, and her body otherwise severely bruised and injured, all of which wag
3 causeed by the unskillfulness and carelessness, of its servauts, and also by means of the premises, the said
Catharine became and was sick, sore, lame and disordered. and so continved for a long space of time, teo
wit: hitherto, during all which said time, the ::id Catharine suffered great pain and was hindcied and
prevented from transacting and attending to her necessary affairs, and was deprived of great gains and
prefits, which might and otherwise would have gained ornd acquird, and thereby, also, the said plaintiffs were
forced and obliged to and did then and there pay lay out and cxpend large sums of money to wit; $10,000
in and about the endeavoring to be cured of the said fractures, bruises and injuries, so received as aforesaid,
and also, thereby, the said plaintiffs was hindered and detained at a certain town to wit: at John Brillhart’s at
4 Qlney, in the county afores«id, a long space of time, to wit; for twelve weeks and 9uring that time incurred
great expenses, to wit; $500, in about their necessary support.
2d Count. And whereas, also, heretofore, to wit on the 25th day of July, 1855, at the county
of Richland, aforesaid, the said plaintiffs aver that the said Cathavine Fahs, wife of the said John Fahs
was a passenger on the cars of the defendant from Vincennes to Olney, in the county of Richland on the
25th day of July, 1855. That just before reaching the station or stoppping place, at said Olney, by the
neglect and unskillfullness of said defendant and its servants, the car on which the said Catharine was there

and then a passenger, as aforesaid, was thrown violently off said road by reason of which the said Catharine’s
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x;n;ght; wrist and elbow were broken, dislocated ahd hér arm otherwise badly strained and injured, and her
body otherwise severly bruised and injured, all of which was  caused by the carelessness and unskillfulness
of =aid defendant and its servants.
3d Count! And whereas, also, heretofore, to wit; on the 25th Cay of July, 1855, ut-the county afare-
said, the defendant received into its cars, one Catharine Fahs, the wife of the said John Fahs as apassenger
the-eon to be carried and conveyed thereby. to wit: from Vincennes to O!fxey, aforesaid, for certain fare and
and reward to the said defendants in that behal.f, and by reason thereof, the said defendant ought carefully o
have conveyed, or cause to be conveyed, the said Catharine Fabs, by said cars, from Vincennes to Olney,
aforesaid, yet the said defendant not regarding his duty in this behalf, conducted himself so carelessly,
by and through the carelessness, negligence, unskillfulnes and default of himself and its servants, and for
want of due care and caution, the said cars, afterwards to wit: on the day -aud year aforesaid, and in the
county of Richland afo}esaia,just before reaching the station or stopping place of Olney, in the county of
Richiand aforesaid, the cars were overset and thrown off the track, by means where of the said Cathariug
Fahs then being therzon, was cut, bruised and wounded, and divers bones of ‘her arms were broken, inso-

- much that the said Catharin» then and there became very sick and remiained so for a. long space of time to

wit

week, during all which time the said Catharine was unable to manage the usuai busines, viz. at-
tending to the sale and carrying on a milliners fancy shop, and the said John Fakbs was obliged to expend the
sum of $500, in about attempting the cur: of his said wife, and the p-ocuring necessary assistance and at.
tendance during her said confinement, which ensued in consequer.ce 0. Ler being so woudded as aforesaid,
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and by reason of the said injuries so received as aforesaid, the said plaintiffs sustained damages to the amoun
*

of ten thousand dollars, and therefore they bring-their suit. HAYWARD & CONSTABLE,

Au'ys for PI'ff,

Summons, Sheriff’s return, &ec.

Affidavit of Wm. Holmes, Attorney for defendant, for continuance at, May Term; 18568, Richland

Circuit Court. -

Affidavit of Holmes, Attorney for defendants for change of Venue,
Bill of exception by plaintiffs, to order of Ceurt.changing Venue to Edwards.
Order of Richland Circuti Court, May Term, 1858, for change of venus to Edwards.

Certificate of M. B. Snyder; Clerk Richland Circuit Court, to Transcript of Recerd send.to
Edwnards.

September 27, 1858, being 1st day of Edwards Circuit Court, on motion leave Was given to Bpen
depositions.

Didimus or Commission issued by Walter L. Maya, Clerk of Edwards Circuit Court dated Augusi
19th, 1858, directed to Jacob Gleaner, a J x\mtice of the Peace, of the county of York, Pennsylvania, to take

depositions of “witnesses whose names are mentioned in the enclosed interrogatories,”directing him' to “‘cause th,
e

i *aid interrogatories as they are propounded together with the answers of the said witnesses therefo to be redyced
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to wrifing,in Lhe order in which they shall be proposed and answered;” and also that in his ocertificate thereto.
he ““must stale that they were sworn o and signed by the defendanis and the time and place, and when and wherg
the same were {aken.”

Notice by John Fahs and Catharine Fahs.

6th. Ohio and Mississippi Railroad Company to take depositions of John Shive, Jacob Hanty,
Frederick Buughen, William Waggoner, Robert Fisher, Daniel Ettinger, James Cart and Jacob Hay.

“Interrogations to the above named witnesses.”

1st.  Are you acquainted with Catharing Fahs, wife of John Fahs, of the city of York, in the county
of York and State of Pennsylvania; and if so how long havg you known her,

2d. Do you know anything of injuries she has received by accident on a Railroad? if so describe
hese injuries. :

3d. What business was said Catharine engaged in, before she received said injury, and doas she still
carry on said business, and are (Dose injuries which she received any disadvantage to her in carrying on said
business? and if so, state what extent,

4th. How much less are her services worth, if any less, in said business, in each year, inconsequence,
of said injury?

5ih. «Wha: 1s the age of said Catharine, and what is her general health astde from said injury?”

«The said defendant hereby waives forther notice of the taking said depositions, as proposed, buy
waives no further objection” 0.and M. R. R. Co,,

by A. KITCHELL, Ay,

Jonw Fgus and Carmarive Fans,)
vs. LIn the State of Illinois, Edwards County Circuit Court.
Ohio and Mississippi R‘nilroad Company.)l
Depositions of John Shive, of the Borough of York, in the county of York, in the State of Pennsyls
vania, a witness aged about sixty-one years, produced and sworn and examined before Jacob Glisner, in
and for the county of York and State aforesaid on the eighto day of September, at his office in the South
Ward, in the Borough of York, in ail county and State aforesaid by virtue of a commission issued out of
the Clerks office by the Edwards county Ciréu% Court, of the State of Illinois, to me directed, for the ex-
amination of the said John Shive; a witnessin a suit, depending in the said Edwards county Circuit court
in-the State of Ill»iﬁois, betx;'eexl John Fahs and Catharine Fahs, plaintiffs, and Ohio and Mississippi Rail-
road Gompany defendants. ‘
(The questions embraced on retort in the deﬁositions anywhere, except as the following 1)
Third.—To the third interrogatory this deponent says:

Apgwer.—¢ Millinery Lusiness; still engaged in the same business; a great disadvantage, as heg



business amounts 16 between six and seven thousand dollars a year, her attenticn and labor is constantly
needed, but ia consequence of her arm being st F and weak, she cannot hanlle, measure or put up goodls,
nor do tie fin'shing, as she done before S!l(:' received the injury.
Fourth —To the fourth itercogatory, th's deponent says

Her services are less io her busin: ss each vear, 8383, for the reason she eanno! tike girls ta learn
the business as formerly. who paid hor for siX in mths' wsruction, on an av rage, sixty dollars a year—their
labor, during that time was werth €312, and which lul’u;‘ shie mast nov have done by hiriwg girls, and

paying them.  She is now oblizelto pay exmrata 10 fiuish work €136 cach your. which she done herself
i

)
besides various other addtiona’ expenses in going tothe city, loss of trade, during the absence of the hand o

fius hamounting to atleas: $40 a y. ar

20 Sworn and subscrib d by the said John Shrive, September 8.h 1853, before me,

20

)
-

23

-

4

JACOB GLISNER. JUHN SHIVE.

The caption to deposition of Jumes W, Kerr in same words as that of Shive, and attested in saie
form,

To first question, says he has known her 13 or 14 years.

To secoud interrogatory he says, “‘yes iknew of aniijury to her right arm said to have been received
by an accident on a Railroad—seems to be a disloca‘ion of wrist and elbow joint; the natural connections
of the j in' have been entirely d stroyed; arm nearly siraight, with but litle motion at this joint.  She is
unable to comb her hair or dress herself with it, appears to have been a fracture of one of the bones of the
fore-arm, preducieg a good deal of distortion.

Thi'rd. Millinery basiness—njures and a gieat disadvantage to lier in her business.

Fourth, Does not know,

Caption and attesiation of deposition of Jacob Hay, in same form as Shive,

Question 1st. Kunown her for 12 years.

2d.  She is suffering from injuries said to have been received by an accident on Railroad; clbow o
right arm dislocated; some loss o1 power in the havnd from fracture of the bones near wrist.

3d. *‘She was engaged in Milinery Yusiness before siie rcceived said injuries and is now eagaged i
the same businzss, and the coudition‘of that joint must operate seriously to her disadvantage; to what extoit
I am not prepared to say.

4th. I cannot undertake to put an estimate upen the value of her services, hut they are certainly

worth copsiderably less than they were before she received the injury.”

Caption and atestation of deposition of Fredervick Boughen same as the first

Question Ist.  Know her tiven'y vears.

24 Arm broken at wrist fractured at elbow and stiff,

3d.  Millinery business~-still centinues. It [revents her sewing. measuring or puiting up goots, —

Urable to scw or finish worlk, or instynes apprentices in the busines #
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4th. T consider serviees worth about $339 less than they were independent of ocher disadvantages and
discomforts =he expericnces £ om ther.

Sth.  Age, about forty years; gencral kealth very good.

Deposition of Jac b Haa vez cajtion and altestation same.

Ist.  Kyown her abouw: e'g'iecn y-ars,

24, She received ijary from a Railread. tight arm broken, elbow dislocated and stiff, wrist
vrooked.

3d.  She.was enzagzid in Millin>ry business before she received the said injuries and does still
continue in the same business, The injuries she received are a great disadvantage to her in carrying on
said business, iy usmuch us it deprives her in a greal measura from sewing and fiaishing, and from measur-
ing gouds, and from putiing up and tieing packagos, and also from instructing apprentices in said business,

4ib. - Her services in her Lusiness is worth $480 less each year, in consepuerce of said injuries,

Deposition of Robert J. Fisher and attestation sime as the others,

Ist.  Kuown Catharn e Fahs wife of John Fuhs for about twenty years.

9d. Some six months after the return of Mrs. Fahs to Yorl, from the west, met her in her store
—observed hur arm was stiTat elbow Joint and want of power at the wrist Joint, not able toattend to buiness
or serve her customers with same facility as formerly; showed me her arm, I thought I felt some disar-
rangement of the joint, but am no physiciin or surgeon and could not tell.

3d. Bagaged in Millinery businss, had a large establishment and retail store of finer articles of
‘adies attire. The iujories cert"uiuly disable her in her business, but extent ot the injury I can form no
opinion.

4th.  Cannot form any opinion.

Deposition and attestation of W illiam Wagoner same as the others,

1st. XKnpown Catharine Fahs since 1310,

2d.  Arm broken, elbow fractured and arm stiff,

3d. . “She was engaged in the millinery busivess ard siill continues :in the same. The injuries
she received are a great disadvaatage to her in as much as she cannot sew but little and when she does she
is obliged to hold the work some disiince from her, which fatigues the shoulder very much; she cannot
measure goods as she could before the acejdent happened, nor put goods in the shelves or make them up in
packages.”

4th.  About $500, (five hundred dollars.)

Deposition of Daniel Ettinger; capticn and attestation same,
Ist.  Known Catharine, Fahs 10 or 12 years.

2d. Wellbefore sh left York for the west, and since her return her right arm injured soshe will

probably never heve the use of it.
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32 3d. She was engaged in Millinery bu:iness which she still continues by means of hired help. The-
injuries must seriously interfere in doing anything with hands, on account her right arm being of linle-use

“As near as I can judge her services are not werth as much as before her injuries in said business

by $150, to $500 a year.”

o3 State of Pennsylvanit, Connty of York. § ss.
I, Jacob Glessner,a Justic: of the Peace. in anl for sail county and State aforesaid, do hereby cers
tify that ths above depositions w-r2 1aken by meat the time and place mentioned in the caption thereof.=e
That the said witness2s wer> first da'y sworn and affi*mad, and that the said depositions were carefully read

to saic witnesses, and signed ty them

In witness whereof T have heveunto set my hand and seal at the Souh Ward in the Borough of
York and State aforesaid, this 8:h day of September A. D, 1858, JACOB GLESSNER. Seal.
The official character of Glossner is aitested by IT G. Bussev, Prothonatory of the Court of Common

Please of York county, Pa., September 9 h 1838, with seal of said Court.

31 Dedimus or commission to take depositions of E. Wyman, Th s. Spooner, and J. Rouse, wi'ness eff.
85 36 Notce of taking and interrogatories,
87 83 Cross inter ogatories by plamtiff to Wyman.

4 Evidence of E. Wyman.

45 1st Question.  Was on train 25.h July, 1853, in accident, no offici | connection with road, but acting’

for house of Puge and Bacon.
@ 2d. Took painsto ascertain the cause of disaster, as far as could ascertain it was caused by the

tinking, stiling or spreading of track, from thorough saturation f embainkment with rain which fo- many,
Lours hud been incessanut,

46 3d.  Unusual caution and paius were taken in the running ihe trains and particularly at night., on
the night of ihe accident, a pilot E gine wis s:n' ahal to garrd azainst obstructions, saw it a shors time

47 before ace deut, it had gone abead and made no signil, Joes not think train was runaniny at any uausual or
unsafe specd, as near as coule judge 20 or 25 miles pe r hour,

6.0 Weather was very wet, raining for n any hours previons, embaukment very soft,

6'h, Do.s not think the ac:id. nt was caused by any wast of eare or shill, but from causes stated!

43
before.

8. Saw Mrs. Fubs after accilent, was Lurt, employ.d physizian to attend to her.

5 ?

o1 11ih. The Road was new— had been runai g bata few wecks.

52 = ook
Evidence of Thonas Spooner.
Ist Question. Was on train at time of accident, was ass'siant Superin‘endent.

] v . +
53 2. Have teensbout 17 years in failroad Lusiness, and one year and a balf in employ of defendsnt,

3d. I can state the cause of accident. It Lad Leen raiuing very severely that night, and I suppose
the bank had wushed away uider the track alout 8 or 9 o'dock ai n ght, were going at the rate of abont

Wen'y wiles per Lour,
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4ib.  Gale was edudadtor and Rouse engine.r, they were skillful apd sareful msu,

Hih. ..VA pilot engine was sent zhedd to guard against aceidents.

6th. The road bed was new and they run slower than if it had been a settled road.

7th. The speed at time of accidéxll was from 18 to 20 miles per hour.

8h. XKaows of nofault or want of skill or other thing that caused the accident, except as above
stite s

10th. Old settled roads run their trains at from 23 to 25 miles per hour.

11th. Considered the rate of speed of the Road at the time of a;:cidént as safe.

Answer of E.Wymen, cross-examined; doesnot recollect of any conversation in presence of Hood.

Certificate and geal of Tilson, Notary Public, to said depositions.

Statement of Puwers.
Siates that Dolbec, an enginer, has character of recklesness, and track was in bad condition when

acci dent happened.

Statement of Tripp, Road Master.

Passed over the track a day or two previous and examined track, saw nothing out of place, examined
embankment after accident ,and was convinced the accident occurred by reascn of a slide in the embankment
caused by heavy rainps.

Knows the engineers were instructed to run carefully.

Rainy time, had been raining for several days. Watchmen and signals were placed at several points
on the road, but none at the place of accident as nothing indicated danger there. v

Has no doubt but the accident was the result of the heavy rain causing the embankment to slide. The

embankment was good there.

Bull of exceptions to exclude the depositions of John Shive and others, on 27th day of September,
1858, being first day of Court, (Edwards Circuit Court.) Motion to exclude all the de;ﬂositions over-ruied
and defendant accepts. Motion to exclude the answers of the several witnesses to the 3d and 4th questions

—as also, the questions, over-ruled-—accept s.

Motions to exclude answers of John Shive and Bougher, Hantz, Wagner and Ettingerto 4th quese
tion, overruled, and _defendants accepts.
: Bill of exceptions signed.
Cost Bond filed on 27th day of September, 1858. in Edwards Circuit Court-
Plea of not guilty filed by defendants.
Ou the 30th September, being 8d day of court—cause tried and order for trial, verdict for jndgment
Bill of exceptions, containing st testimony of witnesses viz:
1st. Jacob Fahs, brother of plaintiff, John Fahs, was on train at time of accident, got on at Vin-

sgnnes—saw John Fahs pay fare to conductor for himself and wife. Plaintiffs reside in York Peapsylvas
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nia and . kept a Miliver shop—thought irain wae rupning very fast, thought 80 Jmiles per hour.
Said train would go off if run long so fast, it soon went of~road was very rovgh all the way from Vine
cennes. Just before the accident, saw brakeman in the car 'sining on seal; thought he was asleep when
accident occurred. Heard the whistle, but Lrakeman did not go out till train went over. Mrs. Fahs was
hurt by the accident; her arm broken, and her wrist and elbow ijured and her arm still stiff and crippled
so that she cannot put it to her head to feed herself. or use it to advantage in dressicg. After accident,
-were taken on flat cars to station at Oluey, two cars were thrown over where track rails, ties and all had
slid to the rorth side. The first. witness felt cf the accident, train was going very rough and there was
not mcre than time enough for a man to rise to his feet until the car was going over.

The weather was rainy; had been raining thatday. It was first !in;e witness or plaintiff had been
in Illinois, or on the road. Were taken to Yocom’s Hotel; medical aid wes procared for Mrs. Fahs, she
suffered a good deal.

Cross examined.—Said he was not an engineer, or in any wayacquainted with Railroad affairs or the
running of trains; formed his opinion of the speed from the sensétion produced on him; were on a down
grade at the time of accident. Don’t kuow what speed they were running, but thought they were running

faster than usual.

Second witness, A. Lambert.—Lived about two miles from Olney and half a mile from place of ac
cident, \.v;s over the track at place of aceident iu afternoon before and saw at that place the track was on
swing or out of line in consequence of the embankment not being made straight at first and which require
the track to be put.down the way it was. Observed about where the accident occurred, there was a ch ir
slipped and rail drawa.  When he ot home that night, he saw Brownlee who was a section’ boss and Sl
hands at work o2 that section keeping it in repair; told him of the place he saw out of fix, and that he had
better go and fix it, or when the train coms along it \voulvd go off there—that Brownlee had been at work
with his men, eastward, and that none of them weut 1o fix the place that he knew of,

He had just gon® to bed, when he heard the train go off; He went to it, had been raining and
ground was very soft when the aceident occurred; the whole track seemed to have slipped—rails, ties and all
went over to the norih.

Witness has done a gondtleal of work for the road and was then boarding hands. Said (o Brownles
as they went to the wreck after night, “I wld you they would g0 off there.”

The Compauny had kept seatinels all along the road at nigh's to give warning and had them on the
road that night, saw a signal lamp near where the accident ocourred, and saw the two Butlers who had
been out for that purpose. A rail at the place of accident was hent before the accident, and the spikes were
not then all put in along the track; that since then, there has been a large number put in.

Third—Andrew Hood. Knew Rouse, the engineer, had seen him drink al some times very heavy
drams of bra.mdy on leaving the train, and before going on it-—more than he thought any man ought to
drink who was engaged in that business. Witness was not acquainted wtih Railroad business nor with the
character of Rouse as an Engineer, but he had the character of being a dissipated man,

Fourth —Joseph M. Yocom. Kept a Hotel and plaintiffs were brought to his house. Dre, called &e.



fﬂ}é hrego?ngbeiug, all she evidence, and a verdict for $4000 being returned by the jury, the defea-
dut.gmveﬁ for an arrest of judgment and new trial, and éssign the follewing causes -
fst *The verdict is contrary to law and evidence.
$4. The Court should have excluded the depositions offered by plaintiff, of the witneases—Johe
£hive aed o'hers, named in a bill of exceptions before taken herein.
3&. The instructions given by the Court in behalf of the plaintiffs marked instructions for Qlﬂ-'-. wis

Fubs and Wife

v
73 AE
Ohio and Mississippi Railroad:
78 The Court instructs the Jury, fot the plaintifis as follows, to all of which defendant excepted at the
sme, viz;

Ist.  “That if the Jury believed from the testimony that Mrs. Fahs, the plaintiff, was on the train of
74 Ohio and Mississippi Railroad, as a passenger which they were bound to carry, that the said company are
bound 1o the exercise of such caution as wou!d t) their utmost protect the life and persons of passengers.

2d.  That Railroad Companies are answerable for injuries to a passenger resulting from a defect in
abeirtrack, which might have been discovered by a most thorough and carefdl examination, and if the Jury
believe from the evidence tha’ the injury complained of in this case was occasioned by neglect of the compa-
@y, its agents or servaats to examine the track, prior to the passage of the traih on which the accident oc-
¢urred. they wili find for the plaintiff and assess their daniage

8d. -If the Jury believe from the evidence that the accident and injury occurred by reasen of too
®apid and unsafe speed of the train, by reason of neglect to apply tke brake in time, or because of any. other
ocgleet or unskillfulness in tiie management of the train, they will find for p!ffs. and asses their damage

@i, “Trooff that the plaintiff was a passenger on defendants’ road, of the aceident and the injury,
sake @ prima facie case of negligence, and throws the buthen of justifying on 'the defendaht.

6. “Indetermmiagihe question of damages if' the Jury find for plainuffs. they will consider
the chazacter of the injury, its results to the injured party, her condition and busices in l.fe, and all the cir-
cumetances and facts permitied in proof, and give such sum as they believe plaintiffs should receive.

dth. “The plantiffs declaration is not sufficient in law to maintain said verdict, and judgment,

Y. &ih.  “That the said verdict is otherwise contrary to law. Tae following instructions were given for
d:fendants, viz.”

Ist. “The Court iastruets the Jury s foltows: -

“This being ar action to recover damagas tor an injury arising from an accident on defendants cags
4 is pecegsary that the plainvff shall prove to the satisfaction of the jury that the injury was caused by the
#egligence or unskillfulness of defendants agents or s rvans, ‘otherwise they must find for defendan:.

24 The plaintiffs in this cass are bound 10 prove the same substanuully aslaid in their ceclaration
%o the exteut of showing a substan ial ground of action and if they have failed 1o do so, they cannot recover.

8d. “The mere facts that an accident bappened, and the planiff, (Mrs. Fabs) was hurt, is naet
ouﬂiciém and will not entitle the plainuffs o a verdict, if it shall appar froin the waole case that the acsie
dent and injury did not arise from negligeace or unskilfulluess.

4th. *“Railroad Companies are not insurers of the peisonal safety of th ir passengers agaiust e\

accidents, and are ouly liable for injuries which are caused by negligence or uusiilifuluess.
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then the plaintiff ’s injury is but a misfortune, for which the defendant is not responsible.

6th. ¢ Carriers of passengers are not held responsible to the same extent of carriers of goods, for they
are only bound for the safety of their passengers to the care of cautious and pendent men.

7th. “The contract, to carry safely, means not that they will insure the lives and limbs of their pas-
'sengers, but that they will take due care as far as competent foresight wil' go in the performance of that duty.

Sth. “The degree of care and skill required of defendant in the construction of their Road aud the
rurining of their trains is not the highest degree attainable by human skill, but that extraordinary care and
§kill., which competent and cautious persons exercise in lilke business and under like circumsiances.

77 9th. “In considering the statements of witnesses, and the depositions, the jury should look at the
circamstanecs, the character, profession and opportunity of each witness to know and testify to the facts he
speaks cf, in order to give to each. so much, and no more, weight than they :dre respectively eatitled to.

11. <«Although a brakeman on the c:n", when the witness was riding, was inside the car at the time
o fthe accident and was not at the brake, yetif the accident did not resuit from a failure to applythe brakes
but from the sliding of the track or some other cause, then the jury should not find the defendant guilty
on the ground of such fault of the Lrakeinan.

: 78 12th. If the juryshall find the defendant guilty, then they are 10 assess the damages at so much as
| they may thigk the plaintiff may be reasonably entitled to receive, and that the defendant should be reas-
onably bound to pay, taking into consideration all the circumstances of the case.”

«All of which said motions were over-ruled by the Court and judgment rendered on the verdict ac-
cordingly. Wherefore the defendant cxcept.s and prays th's, his Bill of excep‘lidns‘ may be allowed and
made a part of the record herein, ‘neluding the said testimony of the witnesses as aforesaid, which is done
accordingly. Witnessihe Judge of said Court the 30th day of September, A. D, 1858. p——

FEDWARD BEECHER, Judge C. C.
Cirtificate and Seal of W. L. Mayo, Clerk Edwa-ds Circuit Court, October 18th, i858.

ERRORS ASSIGNED.

Ist. 'The deposition of Jobn Shive and others taken at York, Pa., should have been excluded. They
no where show, nor does it otherwise appear in testimony that the witnesses were acquainted with, or speak
of the plaintiff in the suit.  The Catharine Fahs of which they all speak, may be another person.

The luw also requires that the interrogatories, as well as the arswers, should be written out in their
order in each deposition, which isnot done. Nor are the interrogatories so refered to by numbers as to show
that they were put as set forth in the commission,

2nd.  The 4th interrogatory in the commission was improper, and the several answers of Shive

Bougher, Hautz, Wagoner and Ettinger, to the 4th question as numbered 1n their answers were illigal

and should have been exclided.

The loss of service, as investigated was not properiy a subject of examination in the case, and have
ing a direct tendency to mislead the Jury in estimating the damages.
3rd. Instructions Nos. 2 3 and 5 given for the plaintiff below were contrary to law, -

4th, The damages were excassive.

{ oreral
PR EELTY

6th.  The verdict should have been arrested and a new trial granted,



ARGUMENT AND AUTHORITIES.
}st. In actions for personal injuries and suffering to the wife, nothing should be stated in the declar.
ation, for which the husband alone can sue, it should not alledyge any loss of assistance or expense of cure.
2 Saunders P. E. - - - - - - - - - - - P. 188

1 Ghiuy P. B 2R (8

%

2nd.  The husband mﬁsi sue alone for loss of service or expense. of cure, growing out of injuries to
the wife.

"They must both sue for compensation for personal injury and suffering.

Hence in such cases there may be two suits, the one by the husband and wife, for the direct, and the

husband alone for the consequeutial injury.

1 Saunders, . . - - - - A : . - o . 141,
31 Law Litrary, - - . - . e . - . - - . 159.
Pierce on American Railroad Law, - . 5 = & 2 % - 255.
Redfield on Railways, - - - . - - - - - it e 341,
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In an action by husband and wife, damages for loss of service cannot be given ir evidence. '
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A new trial will be granted where MQMWW has been admitted.
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1. Geddner andmterman on New Trials, - - . E 5 . A8
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4th.  The opinion of Witnesses as to the amount of damages or loss of business are inadmissable

*

Lincon vs. Saratoga R. R. Co. 23 wend . . . - _— 425,
Norman vs, Wells, - 17 « - = . - - - - » « 161.

Even if it were allowable to prove the character and extent of business engaged by the plaintiffs
still the opinions of witnesses as to the amount of loss of service in such business was impropper and should

have been excluded.

23 DD 4/

/) /¢
2 . LEs
21 £a

2 2
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sth. Damages are to be given in cases like this for the direct and necessary results of the injury
but such as are speculative and contingent are not allowed.

Pierce on American R. R. Law, = * - - . & @ o . & 494,

5th. 'i‘he 2nd instruction given for plaintiff below, required the Railroad Company to make ther.
sugh and careful examination of the track prior to the passage of every train, a degree of diligence never
exercised by the most cautious, and not required by the law. To require a careful examination of the track
prior to the passing of every train where perhaps a dozen trains per ddy are running would require an ar-
my of men for the purpose, and incur an amount of cost that never has been deemed necessary by the most
sxtreme carefulness.

The 8 t h instruction given for defendant below contains the true rule, and conflicts with No.2
of ihe plaintiffs.

6th, The 5th instruction for plaintiff below directs the ; Jury in assessing damages to take into consid-
aration *“fhe busmess” of the plaintiffs, “and all the eircumstances and facts permitled in proof.” By this the Jury
were required from the depositions of Shive and others to take into their account the loss of business; of Mr
Fabs by reason of his wife’s injury which was improper.

7th. The excessive damages must be atiributed to the opin ions of the Witnesses as to the loss of
service in business, and it cannot be doubted but Jhe Jury have been mﬂuem,ed by those opinions in measuring
the damages, and although there may be sufficient other evidence to sustain a verdict for some damages, yet
if the amount of these damages have probatly been increased by improper evidence their verdict should be
set aside and a new trial granted.

8.b; The words in the declaration alledging that by reason of the injuries, the plaintiffs had suffered’
in her (or their) business and sustained damage on that account, are to be treated as aliz enorma or as sar-
plusage, and either view proof of the loss of service was improper as that was a distinct ground of action.

1 Chitty P. - . - : - v g AR : > sk 388
Lewis & Wife vs, Babeock, 18 Johns, - o - - - - - 444
TG e U a, KITCHELL, for Plaintiff in Error
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IN THE

SUPREME COURT OF ILLINOIS.

AT MT. VERNON, NOVEMBER TERM, 1860.

Joux Fams & CarseriNe Fams,

Appeal from Circuit
Court of Edwards
County in Error.

)
vs. %}
Tur Onro & Mississippr RAILROAD |

CoMpaNY. J

STATEMENT OF THE CASE.

The plaintiffs were passengers in the cars of the defendant
on the 25th of July, 18556. The cars were thrown from the
track in Richland county, near Olney, and Catherine Fahs, one
of the plaintiffs, received an injury to her right arm.

In September, 1857, the plaintiffs joined in a complaint
against the Railroad Company, filing their declaration in Rich-
land Circuit Court. In this declaration they alleged injuries
and claimed damages jointly on the following grounds :

1. A serious injury to the right arm of Catherine Fahs, her
pain and suffering, and incapacity for attending to her neces-
sary affairs. .

2. That said Catherine Fahs was deprived of great gain and
profits.

3. That the plaintiffs, jointly, were put to large expense for
purposes of cure, and for their necessary support.

4. That said Catherine was unable to manage the usual bu-
siness, to wit: attending to the sale and carrying on a milli-
ner’s faney shop.
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By these injuries to the body of the said Catherine, and her
pain and suffering, by her loss of gains and profits in carrying
on a milliner’s business, and by the expenses incurred in her
cure, and in the support of both John and Catherine Fahs, the
plaintiffs say they have sustained damage to the amount of
$10,000, and therefore they jointly bring this suit.

The venue of the cause was changed to Edwards County Cir-
cuit Court, where it was tried at the September term, 1858.
At the trial, testimony was allowed not only as to the personal
injuries suffered by Catherine Fahs, but also as to the profits of
her millinery business, and the loss of those profits in conse-
quence of the injury she had received.

The plaintiffs obtained a judgment against the Railroad
Company, with an award of damages in the sum of $4000.
Upon the rendition of the verdiet the defendant moved in arrest
of judgment and for a new trial, which motions the court over-
ruled.

The defendant relies for a reversal of the judgment, on the
correctness of the motion in arrest and for a new trial, for rea-
sons which will appear below in the points, argument and au-
thorities offered :

1. The wife cannot join with the husband for injuries pe-
culiar to the latter. For personal injuries suffered by her dur-
ing coverture, she may join her husband, and must do so, as
she cannot sue alone. But for expenses of her cure, or of her
support, or for the loss of her society and her services, she
cannot join, as these injuries are peculiar to her husband alone.
The following authorities settle this point:

Saunder’s Pleading and Evidence, vol. 2, p. 188: ¢ For any
injury to the person of the wife during coverture, an action
may be brought by both, for her personal suffering or injury,
and she cannot sue alone. But when she joins in the action
no injury peculiar to the husband can be joined, as for expen-
ses of cure, &c., or for loss of her society,”” &ec.

" 1 Chitty’s Pleading, p. 72: ¢ When an injury is committed
to the person of the wife during coverture by battery, slander,
&e., the wife cannot sue alone in any case, and the husband
and wife must join if the action be brought for the personal
suffering or injury to the wife, and in such case the declaration
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onght to conclude to t4eir damage, and not to that of the hus-
band alone. * " T . Care must be taken
not to include in the declaration by the husband and wife, any
statement of a cause of action for which the husband alone
ought to sue. Therefore, after stating the injury to the wife,
the declaration ought not to proceed to state any loss of assis-
tance or expenses sustained in curing her. If the battery, im-
prisonment, or malicious prosecution of the wife deprive the
hushand for any time of her company or assistance, or occa-
sion him expenses, he may and ought to sue separately for such
consequential injuries.”

1 Saunders’ Pleading and Evidence, p. 141: ¢ To recover
damages for the personal suffering and annoyance, the action
must be brought in the name of the party injured. But the
husband may sue alone to recover any damages resulting to him
for an assault on his wife, child or servant, such as the loss of
service, of his wife’s society, expenses to which he has been
put, &e. Hence, in such cases each party may sue, the one for
the direct, the other for the consequential damages.”

Redfield on Railways, page 841 : ¢¢ In a suit in the name of
husband and wife, when the wife survives, a recovery cannot be
had for the expenses of cure. In such action recovery can only
be had for the personal injury and suffering of the wife. The
action in such case for the loss of service and for the society of
the wife, and for the expenses of the cure, must be brought in
the name of the husband alone.”

20th Illinois, Hunt vs. Hoyt & wife, page 548. In this case
the court below gave the following instruction: ‘‘In estima-
ting the damages, if they found for the plaintiff, the jury should
take into consideration the length of time Mrs. Hoyt was sick
in consequence of the injury, the effect of the injury upon her,
and the bodily suffering consequent thereupon.”’

The defendant objected to this instruction on the ground that
it was too broad, and involved damages for loss of time for
which the husband alone would be entitled to an action. The
Supreme Court, remarking upon this instruction, says : ‘* there
is no color for the idea that the jury were so misled as to give
damages for loss of time.”” Ts there any other inference from
this, but that in the opinion of the Supreme Court it would have
been error to instruct the jury to give damages inan action by
husband and wife for loss of time, an injury peculiar to the hus-
band, and for which he alone ought to sue ?

2. If the wife joir in an action for injuries peculiar to the
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husband, it is bad on demurrer, or good reason for arrest of
Jjudgment, or will support a writ of error.

In immediate connection with the doctrine that the wife can-
not join her husband in an action for injuries peculiar to him-
self, such as expenses of cure, loss of her assistance, &ec.,
Chitty says, p. T4, vol. 1, ““if the wife be improperly joined
in the action, and the objection appear from the declaration, the
defendant may in general demur, move in arrest of judgment,
or support a writ of error.”” Much more would it be ground
for a new trial if the improper allegations of the declaration
were allowed, in the face of objection, to be supported by proof,
and the jury, as in this case, were instructed by the court to re-
gard that proof in making wp their verdict.

3. The error is not cured by the verdict. The doctrine of
‘“ intendment after verdict” does not apply to this case.

The general principle of ‘this doctrine is, that when there is
any defect, imperfection or omission, in substance or form, in
any pleading, which would have been fatal on demurrer, yet if
the issue joined necessarily required on trial proof of the facts
omitted or defectively stated in the declaration, and without
which proof it eould not be presumed the judge would direct the
jury to give the verdict, then in such case the defect or omis-
sion is cured by the verdict. The intendment must arise from
the united effeet of the verdict and the jssue upon which it was
given. The particular thing which is presumed to have been
proved, must always be such as can be implied from the allega-
tions on the record by fair and reasonatle intendment.  Such is
the doctrine as laid down in Chitty, vol. 1, pp. 673-683, where
it is also stated that the main ruie on the subject of intendment
is that a verdiet will aid a defective statement of title, but will
never assist a statement of a defective title or cause of action.

The doctrine of intendment is one of presumptions. But
such presumptions are never violent, or inconsistent with the
record, or with fact. For example, the doctrine does not ap-
ply to cases of judgment by default, since no presumption can
arise in reference to prooft in such a case, there having been no
trial, nor would courts ever presume, after verdict in such case,
that there had been any proof to support the verdict. Nor will
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it ever be allowed that there are any presumptions tosupport
the verdict, if the presumptions are negatived by, and inconsis-
tent with, statements in the record. Chitty is explicit in this
statement of the doctrine. It would scem to be straining very
greatly this principle of intendment to apply it to cases like the
present, which in fact is one of defective cause of action, thcre
being several causes of action united in this declaration, which
are not sustainable jointly by husband and wife, and the strong-
est proof having been admitted by the court to support the
improper allegations of the complaint.

There are cases of husband and wife joining in such actions,
where it has been held that after verdict such declarations are
good. But an examination of these cases shows that the ver-
dicts have been sustained expressly on the ground of the pre-
sumption, that mo proof was allowed to support the action for
the injuries peculiar to the husband, and also, that the judge
daly directed the jury not to find for such injuries. 1In the case
of Russell and wife vs. Corne, reported in 1 Salkeld, a leading
case often referred to, where it was alleged that by reason of
injuries to the wife ¢ the husband’s business remained undone,”
in overruling the motion in arrest of judgment, C. J. Holt said
he ¢¢ would not intend the judge suffered the husband’s busi-
ness being undone to be given in evidence.”

Bat in the case now before the court, the principal portion of
the testimony received related to the millinery business and
profits of the wife ; and the judge, in the 5th instruction for the
plaintiffs, directed the jury to consider the ‘‘condition and busi-
ness in life of the wife, and all the circumstances and facts
permitted in proof.”” Any presumption or intendment after
verdict that such proof was mot permitted, or that the jury
were directed not to regard it, is negatived by, and is imcon-
sistent with, the record, which exhibits the proof in full, with
the objections thereto, and the express instruction of the judge
to take into consideration this testimony in determining the
question of damages.

It is only upon the ground that proof was not permitted
to be given, or that the jury were duly directed not to regard
it, that Chitty, vol. 1, p. 682, allows, where a declaration con-
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tains two causes of action, one of which 13 sustainable and the
other not, that after verdiet the declaration will be held not
fatally defective. It is believed that no case can be found
among cither the earlier or later authorities, where, after proof
of the improper averments in the declaration had been allowed,
and the jury had considered it, a new trial was refused.

4. A reversal of this case cannot be refused on the ground
that the injury to the millinery business is laid as matter in ag-
gravation of damages. Eveu if it be admitted that there are cases
in which it has been held that expenses of cure, though laid as
matter of damage in a declaration by husband and wife, have
uot vitiated the declaration, but have been held good after ver-
dict, being regarded in the light of aggravation of damages, yet
this is the extent to which any such indulgence has been grant-
ed. It has been upon the ground that the expenses of cure are
so naturally and immediately connected with the primary injury,
and may be so accurately estimated, approximately at least, that
tkey may be considered as part of the damage. But no case
can be found where, after verdict, it has been held that the pro-
fits of business could be sued for in such a case as this, and
the judgment not be reversed. A careful examination of the
authorities warrants the statement that wherever, in such a case
as this now before the court, damages were claimed and given
for injuries peculiar to the husband only, cr were allowed to be
laid at all, it has been where the circumstances of aggravation
were naturally, directly and immediately connected with the ori-
ginal wrong. Not a case appears, where, under the pretence of
aggravation of damages, the annual value of business was al-
lowed to be given, or anything of the kind. If in this case it
should be held that though the husband and wife have joined
for expenses of cure as well as for personal injuries to the wife,
yet it is good after verdict, it will be solely on the ground that
the expenses of cure are to he regarded as the immediate con-
sequential damages and as aggravating the injury suffered. But
beyond this the court will not g0. Any thing further would be
sustained neither by authority nor principle.

In Lewis vs. Babeock, 18th Joknson, p. 448, expenses of
cure were allowed after verdict. Various authorities are refer.
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red to, in the opinion of the court. But they all show that the
¢ agoravating circumstances’ meant, are such only as are im-
mediately connected with the primary tort. They all negative
the idea that the verdict would be allowed to stand when full
proof had been allowed of damage to business.

In 21 Conn, Fuller & wife vs. Naugatuck R.R. Company,
p. 571, the court says: ¢“Itis clear that the plaintiffs could not
recover for the wife’s personal injury and also for the expenses
of her eure in the same action. On the former ground of dam-
ages the husband would have no interest, while the latter would
acerue to him alone, and so the two claims would be incompatiible
with each other. But we do not think this declaration open to that
objection. Indeed it may fairly be doubted whether it was framed
with that object in view. The ground of the action was the wife’s
personal injury alone ; otherwise she cotild not have been made
a party at all; and we think the statement in regard to the ex-
penses of her cure may well enough be considered as descrip-
tive of the extent of injury, rather than as a distinet and sub-
stantive ground of damages—as saying, ir substance, that she
was so hurt that it had already cost two hundred dollars to cure
her. In this aspect tke allegation, though unnecessary, is still
VEry proper.

¢ Bat suppose the pleader intended it as a distinet ground of
recovery, and it is so expressed as to bear that construction
only, still we think it clear that it does not vitiate the declara-
tion. In every instance this claim is inserted as matter of
aggravation and not of itself constituting a ground of recovery.
The gist of the action is the breach of contract in not carrying
the wife safely. It is stated as one comsequence of that, that
the plainisffs were obliged to expend money in paying for medi-
cal attendance. For that the plaintiffs cannot recover, and if
that was the sole ground of damages it would be fatal to their
case. But as there was a ground of damagvs for which they
could recover, ¢t will be presumed that the court allowed no
proof to be given of any ground on which tkey could rot, al-
though stated in the declaration.”

The above case shows, 1st. That whatever circumstances in
aggravation are allowable, are immediately connected with, or a
very near consequence of the original injury, e. g. expenses of
cure. 2d. That it will be presumed that no proof was allowed
to be given of any ground of damages on which the parties
could not recover. 8d. As a corollary from this it follows that
if it appears from the record that proof was given of the ground
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of damages on which a recovery could not be had, and tke jury
was directed to regard it, then the presumption cannot arise that
it was not permitted, and then, too, the declaration is vitisted
and the judgment will be reversed.

It can scarcely be doubted in this case, upon an examination
of the declaration and the evidence, that the plaintiffs regarded
the injury to business, and loss of profits, as a substantive cause
of action and ground for recovery. And it can as little be
doubted, on an examination of all the evidence, that the Jjury
in awarding the heavy damages given, werc controlled and stim-
ulated almost exclusivcly by the testimony as to the large an-
nual profits lost in consequence of the injury received.

5. Even if it should be held that hushand and wife may join
in an action for the recovery of damages for injuries peculiar
to the husband, yet those injuries, of a consequential character,
must be near, capable of being aceurately estimated, certain,——
not remote, contingent, speculative or conjectural. 1f proof is
allowed of that which is remote and conjectural, the judgment
will be reversed.

1 Saunders, P1. & Ev., p- 141: < Nor can the plaintiff give
in evidence any consequential injury not being the natural, and
as it were the necessary result of the trespass, unless it be alle-
ged as special damage ; nor even then if it be not the approximate
bat remote consequence of the act In an action by husband
and wife, the hushand cannot give damages for loss of ser-
vice.”’

Sedgwick on Damages, chap. 3, vol. 1: < 'I'he rule is well
established, that in cases of torts it is necessary for the party
complaining to show that the particular damages in respect to
which he proceeds are the legal and natural consequences of
the wrongful act imputed to the defendant.”” This is quoted
by Sedgwick on page 84, from 18th Werd. 218-229,

Sedgwick again, vol. 1. p. 69: “The early cases in hoth
the English and American courts generally concurred in deny-
ing profits as any part of the damages to be compensated, and
that whetker in cases of contract or tort, So in a case of
illegal capture, Mr. Justice Story rejected the item of profits
on the voyage, and held this general language: ¢ Independent
however of all authority, I am satisfied upon princip'e that an
allewance of damages on the basis of a calculation of profits
is inadmissible. The rule would be in the highest degree un-
favorable to the intcrests of the community. The subject would
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be involved in utter uncertainty. The calculation would pro-
ceed upon uncertainties, * * * * ok * & After gll, it
would be a calculation upon conjectures and not upon facts.”

20 Barbour, page 292—Curtiss vs. Roch. & Syr. R.R. Co,:
¢ Tn respect to all the subjects of damage, it was requisite that
they should be the legal, direct and necessary results of the in-
jury, and that those which at the time of the trial were pros-
pective should not be conjectural. It was also requisite that they
should be supported by such clear and certain evidence as ought
to produce conviction in fair minds. All such results, in the
aggregate, constituted the injury. There is nothing contingent
or speculative in a legal view in regard to such damages. Zhey
are wholly unlike the loss of uncertain praofits by the break-
ing up of abargain, or the derangement of one’s business
resulting from an injury.”’

2 Kent’s Com., p. 480: ¢ Speculative profits are not al-
lowed.”

1 Sedgwick, p. T4, C. J. Nelson’s opinion cited: ¢ It is
not to be denied that there are profits or gains derivable from a
contract which are uniformly rejected as too centingent and
speculative in their nature, and too dependent on the fluctua-
tions of markets and the chances of business to enter into a
safe or reasonable estimate of damage.” Sedgwick also in
same connection cites Nelson as saying, ‘¢ the rule is that when
profits are recoverable it is where the profits are the direct and
immediate fruits of the contract entered into between the par-
ties.”” The same rule applies in cases of tort.

4 Barbour, p. 262, Giles vs. O’Toole. This is a case di-
rectly in point. A milliner sued for damages resulting from a
refusal of her landlord to let to her a certain store according to
agreement. Two witnesses testified as to the value of her bu-
siness and what her profits would have been in the store. The
Supreme Court says: ¢ But the idea of founding a claim to
damages on the part of the plaintiff, upon proof of what her
profits would be in the millinery business, and of proving those
damages by the opinions of witnesses, is sanctioned by no au-
thority.”

Sedgwick again, vol. 1, p. 84: ¢ But as a general rule, it
may be said that in cases of tort without aggravation, where
the conduct of the defendants cannot be considered so morally
wrong or grossly negligent as to give a right to exemplary or
vindictive damages, the extent of remuneration is restricted,
according to the principle we have been considering, to the im-
mediate consequences of the illegal act.”
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The damages suffered in the business of Mrs. Fahs, plaintiff,
with her husband 4n this case, are too remotely consequential,
speculative and contingent to be considered. Business fluc-
tuates. There is no fixed standard by which to judge of the
profits of a milliner’s business. Mrs. Fahs might die, or bu-
siness might leave the neignborhood, or she might go out of
the business, or, having a husband to support her, she might de-
cline labor, or business might be dull and demand cease, or pop-
ulation might diminish, or a more fashionable rival milliner
might set up by her side, or the number of girls desiring to
learn dress-making might abate. There is no end to the con-
tingencies upon which this question of Mrs. Fah’s profits rests,
all going to demonstrate the entire speculative and uncertain
character of such proof, and the thorough impropriety of al-
lowing it to go to the jury.

6. It was improper to receive the opinions of witnesses as
to the amount of damage, for they are not competent evidence.

In the case of Giles vs. O’Toole, cited above, the court says :
“The opinions of witnesses as to damage or loss are not com-
petent evidence, even in cases where the damages claimed are
a proper subject of recovery. The facts and a// the facts going
to show what the damages would be should be given in evi-
dence, and the jury must then draw their conclusion from the
testimony of the witnesses as to the amount of the damage.
But, notwithstanding the plaintiff might be entitled to the val-
ue of her bargain, yet she could not recover for the profits
which she might have made had she occupied the shop.”

There is a double reason then for reversing the judgment in
this case. 1st. The damages claimed for loss of profits are
not a proper subject of recovery. 2d. The opinions of wit-
nesses were incompetent evidence, even if given in reference
to a proper subject of recovery.

17 Wendell, p. 161-163, Norman vs. Wells. The court in
this case says : ¢“Ought the opinions of witnesses to have heen
received as to the amount of damages? * * * * % Mpe
ordinary, and, in general, the only legal course, is to lay such
facts before the jury as have a bearing on the question of dam-
ages and leave them to fix the amount. They are the only
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proper judges. They are impartial and capable of entermg into
these ordinary matters. Witnesses are in such cases unavoid-
ably governed by their feelings and their prejudices, gathered
fom many sources.” After speaking of the admissibility of
the opinions of experts in matters of science, the court says :
¢ this is the only evidence of the kind, I venture to say, which
can be received. * * * * T can perceive no analogy be-
tween such a case and the one at bar. Surely there can be
nothing like science in ascertaining the loss of this plaintiff from
a rival factory. * * * There is no reason for receiving
opinions, but & very powerful argument against it. The single
opinion of no man can be followed. The best would be utterly
delusive. Even where a witness is able to speak to all the facts
of the particular case, his opinions are mot to be received.”
And a new trial was granted in this case on the sole ground that
the opinions of witnesses as to damages were received.

For this same doctrine fully discussed, see case of Lincoln vs.
Saratoga and Schenectady R. R. Co. 23 Wend. page 425. In
these cases it is said, ¢¢the difficulty, if not absolute impossi-
bility, of knowing all the facts which would warrant an opinion
in a witness, the variety of circumstances to be considered upon
which different witnesses would pronounce different opinions,
render it unsafe and unjust to subject juries to the influence of
such opinions.”

These various decigions upon the competency of the opinions
of witnesses as evidence, are peculiarly applicable to the case
before the court. It does not at all appear that the witnesses
who testify as to the business of Mrs. Fahs, have any such
knowledge of it as qualified them to testify concerning it. The
proof nowhere shows that they knew all the facts requisite to
form a definite opinion. Nor does it appear that the facts
which they did know were such that any two witnesses would
entertain concerning them the same opinion. OF ten witnesses
testifying as to the business and profits of a milliner, it would not
be surprising if no two of them should agree. They might, and
probably would, differ in opinion as to a score of circumstances
going to determine the question of profits, and the opinion of
one of them would be as good as that of another.. Such testi-
mony can not be satisfactory or conclusive.

7. If improper or illegal testimony has been admitted on the
trial, the judgment will be reversed.
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Graham & Waterman on New Trials, vol. 1, p. 287 : ¢ If the
judge at the trial decide to admit illegal testimony on the rrerits,
the verdict will be set aside and a new trial granted.”

Same, p. 238 : ¢ This rule has been held in the State of New
York to apply to a judgment in error when improper evidence
has been admitted, although only cumulative.’®

Same, p. 240 : “It is well settled that if improper evidence
be given, although it may be cumulative only, the Jjudgment
must be reversed; for who can say what effect such evidence
may have had on the mind of the jury ?”

It may be difficult to determine in the present case what por-
tion of the verdict of $4,000 is to be ascribed to the proof con-
cerning the miliinery business. But no one, on examination of
the proof, can evade the conviction that this testimony contribu-
ted largely to the excessive verdict. It presented in figures, with
somewhat of definiteness, the amount of injury to business suf-
fered as a consequence of the personal injury. It is unreason-
able to suppose that such estimates presented to the mind of the
Jury did not contribute essentially to form their verdict. There
18 reason to believe, indeed, that this injury to business was the
only thing which seemed really tangible to the jury, and from
it they drew their conelusions as to the amount of compensation
to be paid to Mrs. Fahs. But as the testimony on this point was
wholly illegal, the judgment will be reversed.

8. It follows from the above points, that the 5th instruction
of the judge was erroneous. That instruction was as follows:
‘““In determining the question of damages, if the jury find for
the plaintiffs, they will consider the character of the injury, its
results to the injured party, her conditior and business in life,
and all the circumstances and facts permitted in proof, and give
such sums as they believe plaintiffs should receive.”

This instruction was calculated to misiead the Jjury as te the law,
1. It implied that in this action it was proper to unite the per-
sonal injuries to the wife, with the injuries peculiar to the hus-
band. 2. It implied that remote and conjectural injuries were
proper subjects for damages. 8. It implied that the testimony

in reference to such contingent and speculative injuries was
proper and legal. 4. It implied that the opinions of witnesses

were competent testimony in a case of this kind. 5. It ex-
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pressly instructed the jury that they ghould consider this testi-
mony in determining the question of damages ; all of which was
erroneous and contrary to law, and furnishes cogent reasons for
a reversal of the judgment.

The above points are the chief ones which the defendant in
the court below would urge here, in support of the application
for a new trial of this case. There are, however, other reasons
which may be mentioned as auxiliary to those already presented.

1. The second instruction for the plaintiffs, in effect, lays down
as law, that the defendant was bound to make an examination
of the railroad track prior to the passage of each train over it,
and of each portion of the track on which the train was to pass.
Is that the law ? or is a railroad company chargeable in law
with negligenee if they do not give a careful examination to the
track prior to the passage of every train over it? Such care-
falness is so nearly impracticable that it is not to be held as re-
quired by law, and the instruction is therefore erroneous.

9. The damages are excessively large. There is no aspect of
the case which would warrant the jury in giving vindietive dam-
ages. There was nothing in the conduct of the defendant so
morally wrong, or culpably negligent, as to call for exemplary
damages. By the testimony of three competent Witnesses, two
of them, old and experienced practieal railroad men, and one
of them for years a builder of track, it was proved that the acci-
dent was due to a cause not within the control of the defend-
ant. There is but one witness, Lambert, whose testimony
would seem to prove negligence. But an examination of his
evidence shows that, even by the testimony of plaintiffs’ own
witness, due care was exercised by the defendant on the night
in question. He says: ¢The company had kept sentinels all
along the road at nights to give warning, and had them on the
road that night. Saw a signal lamp near where the accident oc-
curred, and saw the two Butlers who had been out for that pur-
pose.”’

Lambert does indeed say that he ¢ observed about where the
accident occurred there was a chair slipped and rail drawn.”
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But that this was not the cause of the accident is proved by the
fact that a pilot engine passed safely over the spot. This same
Lambert, too, in his testimony, concurs with three other wit-
nesses in stating that it *¢ had been raining and the ground was
very soft when the accident occurred ; the whole track seemed
to have slipped; rails, ties and all went over to the north.”
This is plaintiffs’ testimony, and in fact assigns the true cause
of the accident, as three other witnesses do, to wit, the heavy
and continued rains softening and saturating the entire embank-
ment, so that it settled away and yielded under the weight of
the train, having undoubtedly commenced settling before being
reached by the train. The fact of a chair having slipped is so far
from being conclusive as to the cause, that it would be very un-
reasonable to seize upon that as the sole cause, in the presence
of another one much more plausibly and reasonably to be re-
garded as the true and adequate cause of the disaster. There is
not the slightest evidence that the train lefc the track at the point
designated by Lambert. It might have deserted the rails ten or
fifty feet on either side of the misplaced chair. If it did go off
near it, that precise point would have been involved in the gen-
eral sinking of the embankment, but it would furnish no proof
that it was the efficient cause of the catastrophe.

Lambert’s opinion that an accident would occar where the chair
was out of place, is no proof of liability to disaster there, for
there is no evidence that he was a competent judge as to whether
there was danger or not. Perhaps another man, and a bet-
ter judge, would have had the opinion there was no danger. Ac-
cording to Lambert’s own testimony, the two Butlers had been
out on the track to do sentinels’ duty where the accident occur-
red, and if there was any chair to be seen out of place, they
may have judged the place safe notwithstanding, and from all
that appears their opinions were as reliable as Lambert’s. It is
by no means an accepted and established railroad fact, that a
misplaced chair threatens danger ; and the proof is, that a pilot
engine travelled safely over it. But the 2d instruction of the
court not only taught the jury that the law held railroads to a
degree of carefulness never practised and next to impractica-
ble, but also was calculated to mislead the jury into the belief
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that the misplaced chair was the sole cause of the accident, and
that a due examination of the track there would have prevented
it, when there was a very great preponderance of evidence, fur-
nished by both plaintiffs and defendant, showing that another,
altogether natural and sufficient cause had induced the disaster,
and that cause not controllable by the defendant. There was,
therefore, no such culpable negligence as would warrant the
jury in finding vindictive damages, and the judgment should be
reversed on account of the excessive amount given.
WILLIAM HOMES,
Altorney for Defendants.
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