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STATE OF ILLINOIS, SUPREME COURT,
To June Term, 1856.

e~

Appeal from Bureau.

Wirriam Norton and James Kwniear vs. Winniam
STUDLEY.

AsstracTt oF tTHE RECORD.

Trespass ¢. ¢. /. in the Bureau Cirenit Court by appellee against ap-
pellants.

The declaration contains one connt, in the nsual form.

Pleas. 1. Not guilty, and issue thereon, (afterwards withdrawn.)

2, That the locus in quo was a public highway.

Replication to second plea, that a highway had been located over the
close in question, but damages not assessed and paid to appellee, who was
the owner of said close, &e. .

Demurrer to this replication, which was sustained, and leave given to
appellee to amend. ’

An amended replication was thereupon filed in these words, viz. :

¢ And for a further replication to defendant’s 2d plea, by leave of the
Court had and obtained, the said plaintiff says, that he ought not to be
precluded from having or maintaining his action aforesaid by reason of
anything alleged in said plea, because he says that the highway set up by
said defendants in said plea was located by the Commissioners of High-
ways of the town of Bramby, in said county, on the 3d August, . n. 1854,
through the premises of plaintiff, described in said declaration, with-
out the damage sustained by reason of laying out and opening of said road
being assessed or any decision upon the question of said damages by said
Commississioners, and their filing a statement thereof with the Town
Clerk of said town, and said damages have not as yet been so assessed or
determined, notwithstanding no agreement was made with the owner of
said premises, who was a private person in relation to said damages, and
said owner did not in writing release all claim to damages, nor was there
any such agreement or release filed in the office of the Town Clerk of said
town, nor never has been, and this the said plaintiff is ready to verify ;
wherefore he prays judgment, &e.”

To this replication appellants demurred, and the cause was heard upon
said demurrer, and judgment rendered for appellee, the Court assessing
his damages at five cents ; from which judgment this appeal is taken.

The only error assigned is the overruling of the demurrer.

STIPP & BLACKWELL,
Lor Apellant.
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