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APPELLEE'S POINTS AND ARGUMENT.

I. Either Winn was the tenant of Chase, and so owned the entire property in
the crop, or he was tenant in common with Chase in said property, and in either
case could of course mortgage his interest.

Allwood v. Ruckman 21 TIL 200.

IT. Even if the contract was executory only the morgagee’s title should prevail

against Chase.

This is clear in law or in equity, although the property is not in existence
which is mortgaged, e. g. the proceeds of a whaling voyage.

Langton v. Horton, Story on Sales, 185, 186. 1 Hare 549.

The question, whether the contract was that Winn was to own his half of the
corn on the making of the contract, was fairly left to the jury under the 2nd, 3rd
4th and 6th instructions, of plaintiff': the law was there laid down as claimed by
him. The defendant’s single instruetion was predicated on the fact that the
Jjury should believe from the evidence * that Winn was to have the other half' of
the corn” by the contract. The jury have found against the plaintiff on this
question of fact, as to what the contract was, fairly left to them, and the court
will not disturb the verdict. They might well so find. Winn stating that it was
his understanding from the contract that hie had the right to sell or mortgage his
corn, and having both used and sold part of the corn, and mortgaged the whole

without objection.

In every case where the court has held a sale to be conditional they regard the
intentions of the parties as manifested in their acts and their contract. There is no

condition in this contract as stated : Winn was to have one halt of the corn tor *



harvesting and delivering the other. This was the contract without addition.
e was simply to pay in services thereafter to be rendered, and immediately

commenced acting upon the understanding by using the corn.

The delivery was absolute. There was no provision in the contract that the ti-
tle to the corn should remain in the plaintiff until performance by Winn.

Perry states “the contract was that Winn should go on the place; thrash the
wheat ; take care of and harvest the corn; deliver one halt to plaintiff, and for

so doing should have the other half.”

Winn states the contract thus:

“T was to take charge of the place, tend and harvest the corn, thrash the wheat,
and deliver one half of each to Chase, and for doing this T was to have the other
half”
care of it, and deliver the other half to Chase”—abstract, page 2.

abstract, page 1.  Again he says, “I was to have one half of corn for taking

’

Kelly says “Winn was to have one half for tending and delivering the other
half at Chase’s house, or Langdon Station”—abstract, page 2. Again, he says
“Winn was to take Duffy’s place, as I understood ; take care of farm ; keep up
fence; take care of and harvest crops; deliver one half where Chase desired,
either at Chase’s house or Langdon Station, for the other half, and to occupy the

house where Dufty was living”—abstract, page 3.

That the parties intended that Winn should own and sell his half of the corn is
shown by the statements of Winn, (the witness of plaintiff and adverse in feeling

to defendants,) as to his understanding of contract:

“T understood from the time I made the contract that I had the right to sell or

mortgage my half of the crop”—abstract, page 2.
This is shown also by the acts of the parties :

Winn sold part of the corn—page 4. Ile fed about 100 bushels of the corn—
page 2. He mortgaged to defendants in September, about a month after he leased

of Chase—page 4.

That the intention must have been that Winn should have the right to treat
the corn as his own, and use it, is manifest, too, from the circumstance ot his having
till March, 1859, to complete delivery, for as he was a very poor Irishman, a
renter, and dependent for support on his work, it was certain that he must use the
property from time to time for his support—page 2.

No objection is ever made by Chase to Winn’s acts, and as done on his farm over
a period of more than five months, they must have been with his knowledge. It is
only after defendants, to secure themselves, were compelled to take Winn's horses
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under mortgage, that Winn's and Chase attempted to defraud them of the pro-
perty in suit by the pretence that the corn was not Winn’s. To eftect this,
Winn testimony, and the testimony of Perry, the brother-in-law of Chase, push
the language of the letting to Winn as far toward imposing a condition prece-
dent on Winn’s right to the corn as possible. The jury took this into considera.
tion, in determining what the agreement was, and relied on the testimony ot Kelly.

Give the langnage of the parties the strongest interpretation for the plaintiff,
and the contract is, “ Winn was to have one half the crop for furnishing, raising,
harvesting and delivering the other.” It was then delivered to him uncondition-

ally.

There is no provision in the contract that he is not to have the title to his half

till he does these acts.

In every case of a sale that can be cited where a condition precedent to the title
vesting in vendee was held to exist there was an express agreement of parties to
this effect. This makes the plaintifi’s authorities inapplicable to the case.

If A. sells B. a horse for $20, B. cannot take horse till he pays the $20; but if
A. agrees that B. shall have horse for $20, payable in 90 days, and delivers the

horse to B., the title passes.
5 Viner’s Abr., 509.

The right of Winn to his half of the corn was not a chose in action ; it was a

chose in possession—a right to personal property which was then in his posses-
sion. It could be enforced without suit, and the assignment by mortgage is not
within the mischiefs songht to be prevented by the rule of law forbidding the as-
signment of choses requiring litigation or actions to enforce them.

Parsons on Contracts, vol. 1, page 192, and n. (c.)
But Winn was the tenant of Chase. and their contract was a contract of tenancy.

Dufty was the tenant of Chase. When he gave up to Chase, on same day and
at same time, the contract was made with Winn. Perry’s language is, Winn
was to occupy shanty when Duffy went out. Winn was not in on same terms
with Duffy. Dufty was to pay cash 7ent; Winn was to have half the crops as

stated.”

Kelly says “Winn * * had charge of whole crops and farm. I suppose Winn
was in as tenant. Winn was to take Dufty’s place as I understood * "—pages

2 and 3.
Otis v. Wood, 3 Wendell 498.

This was a contract for the possession and profits of the farm and house Dut-
fy left, and a recompense of rent by the finishing of the raising, guarding,



harvesting, and delivering, one half of the erop, and keeping up the fences and
caring for the farm. This makes a leasc.
Woo ltall’s Lan L and Ten,—p. L.

There is no personal trust or contidence in the sense claimed by plaintift im-
plied in a contract of letting premises; the right of a tenant to underlet rebuts
such presumption.  The fact that the erop was partly grown, and the term was
for less than one year, but expiring with the usnal tenant year, cannot change the

relations of the parties.

The objection that Winn conld have sold next day atter the lease was made
him will apply as an objection to the right of any tenant to assign his lease, and

therefore proves too much.

This general power to assign or underlet a tenant always has, and can only be
restrained hy express agreement or covenant to the coutrary. e has a pow-
er coupled with an interest. Surely Winn had this.

Woodtall’s Land and Ten., pp. 90, 91.

The landlord, Chase, had ample protection under our laws by the right of dis-
tress. And if not could have protected himself by contract against the ordinary

casualities of letting.

Winp by virtue of thiz contract had a power coupled with an interest in the
crop. It was not a bare power, nor a naked expectancy. It was therefore assign-
able and the subject of a mortgage.

Woodfall’s Landlord & Ten., 416.

Winn’s right to the corn was certainly equal to that of a mortgagor in posses-
sion It was at most only liable to be defeated by a failure to complete delivery
by March 1st, 1859. Could Chase have taken it from Winn before that time /
Winn had a present interest vested in him with possession and could sell or assign
it. Chase could only ask that the contract of Winn should he fairly performed,
and this the jury have found that defendants did perform or oftered to perform,

Otis vs Wood, 3 Wend 498 ; Van Antwerp vs Newmam, 2 Cowen 543,

The property mortgaged was well described as an undivided interest. This it
must be till divided, if Winn had any interest. The authorities cited by plaintift
do not apply to this case on this point. The corn was in existence and could only
be described according this fact as an undivided interest. There is nothing in the
language of the agreement to justifyt the assertion that the title was not to enure
in Winn till delivery to (hase as above agreed.

= : ; 4
The corn mortgaged might well be cared for and removed to cribs by mort-
gagee- The doctrine of the plaintift’ that mortgaged property must remain in



statw quo, so that growing corn mortgaged could not be gathered without invali-

dating the mortgage, is simply absurd, and is not supported by a single authority.

It is immaterial in this case whether Winn had forfeited his mortgage to de-
fendants. This question could not atfect plaintiff’s right to maintain trover for

the corn mortgaged.

But Winn had clearly forfeited it. e had sold part of the property mortgaged
without the written consent ot defendants.  And besides, Winn had attempted to
dispose of the property Chase, and Chase, according to his testimony, had taken
the corn betore defendants insisted on the forfeiture. Either of these acts created

a torteiture by the terms of the mortgage.

There is no good foundation for the assertion that the mortgage was satisfied.
Winn does not swear to the value of the property, except one horse and pony
both amounting to less than $100; his narration of the sum he had given for the
other horse at some unknown time, and of the price this horse afterwards had
been sold for by some nnknown person, was justly disregarded by the jury as no

evidence of his value.

The offer of defendants was to deliver the corn in accordance with Winn’s con-
tract; the'words ‘“‘at Langdon depot” may be treated as surplusage, controlled as
they are by the language referring to the contract. Besides, it was so understood
by Chase, who placed his refusal on the ground that he had, and would, have noth-
ing to do with them. Langdon’s depot was distant fonrteen miles, and was far-
ther than the other point named in the contract, and Chase well understood the
offer to be to perform Winn's contract, as shown by his reply—page 3.

If defendants had the right to perform Winn’s contract, then no notice to Chase
was necessary of their intention to dévide the corn.  Winn could not be blamed
for not giving notice. The only effect of notice would have been that Chase
would have enjoined defendants from entering to secure their rights, as they well

knew.

The 8th and 9th instructions of plaintitt were properly retused. If Winn was
not bound, neither were Winun’s mortgagees bound to notify Chase that they
were dividing the corn. All Chase could ask was a proper and honest perform-
ance of Winn’s contract of letting.  This was done, and the jury so found.

The court will presume that the magistrate resided in the township where Winn
is shown to have resided, on the principle that it will presume an officer did his
duty till the contrary is shown. Besides, the mortgage purports to Le made in
the town. At any rate, this objection comes tov late, when not made at the time
mortgage was offered in evidence. It might easily have been obviated by proof

it then made.
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At furthest, Winn and Chase were tenants in common in the corn.  Winn was
to have half the crop for maturing, guarding and delivering the other.
In Putnam v. Wise, 1 Hill, p. 238, *“The agreement was, that they were to
work so-and-so, and *each have and be entitled to one-third of his, said Edwards’,

chare,” &e.,” and the parties were held to be tenants in common in the crop.

On page 247, the court say, “The substance should be looked at; and that, as
it would be universally understood among farmers, is an agreement hetween own-
ers and occupants that the latter should come in rather as servants, than tenants;
each party taking an interest ay common owners in the erops and other products
as they acerue, by way of compensation to the owners for the use of their farm,

and the occupiers tor their labor.”

The Tth instruction of plaintiffs was thercfore erroneous as well as inapplicable
to the facts. IFor even if Winn had been a servant, under this peculiar contract
Lie was a joint owner of the corn. Winn was not the mere servant or laborer ot

Chase, employed to do work for a few days.

Winn was in exclusive possession of the entire farm. IHis term expired with
the usual tenant year, March Lst, 1859. He was to take care of the farm ; to take
of the tences; he was to occupy the house; he stepped into the shoes of’ Dufty and
Kelly who was present and heard the contract, understood that he was a tenant
Perry says “ Winn was in on different terms from Dufty. Dufty paying cash
rent, and Winn one halt the crop.”

The truth is the agreements for Duffy to give up the farm and Winn to go in
were made at the same time, and were parts of the same bargain. Chase never
received possession from Dufty. Dufty moved out of the shanty and off the farm
and Winn moved in some days after the contract. The arrangemet with Winn
was but the continuance of the tenancy with Duffy.  Winn remains in posses-
sion during the winter, and was using, we have the right to presume, the prem-
ises as one in full possession could.

According to the distinguishing characteristics of a tenancy, where land is let
for a single crop, laid down in Allwood vs. Ruckman, 21 I11,, 200, Winn was a
tenant. He moved on the farm, occupied and controlled it exclusively, was to
occupy till March 1st, 1859, the expiration of the tenant year. Every distin.
guishing mark ofa tenant there noted exists here.

In any event Winn was either a tenant in cominon in the erop with Chase or
was as tenant, the exclusive owner ot the corn atter he had gathered and detached
it from the soil until he had set oft the stipulated rent to Chdse: and in either
case his interest could be mortgaged.

21 111 200, + Kent, 98-99.
Taylor's Landlord and Ten, p 14 and cascs there cited.

McCOY & HARDING, Defendant’s Aiys.
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STATE OF ILLINOIb—-THIRD GRAT\TD DIVI ION

Supreme Gourt thereof‘ Apml term, 18 60. A

HENRY I CHASE

' ALEXANDER McDONNELL
A‘ID JOHN NELSON.:: -

' POINTS MADE BY .PLAINTIFF IN ERROR.
l‘st.A 'Th'e' note of Wirin-and defendants’ to Srnléii, and ‘chattel: ‘mort-
gage made by Winn to defendants, offered to show ntle in defend
a.nts, were 1mproperl v ndmltted in ev1dence '

Wmn, hlmself had notitle: to the corn in questlon, and.could
pass none to.detendants, when-the mortgage was made. -.He had-a
contract mth Chnse, and nothing more ; which being a mere.chose
i aption; Was not assignable at 1aw, and, of .course, not thc subject
of a chattel mortgage. : :

/-
Parsons on Contracts,/19~ .

urtller To qnmle a.man’'to sell or mortmwe gaods,. he’ must.
himself own them , at. the time. By the- terms of his ‘contract,
a8 proved,, Wann s titlo to any part’of this corn was only to accrue
afccr Sull compltance on his part. Performance by him was clear-
_ly a.condition' precedent: ‘The mortgage, therefore, being made not
only before uch - performance, but before it was . praeticable, the
corn not bemg then rlpe and fit to harvest, - no - title could or did
.pass by it

*Besides, if Winn had the nght to mortgage this interest, it might
have been’seized on execution,; or he might "have sold to whom he
. Pleased the next day and put the purchaser in posseasmn, not only
“of - the corn, ‘But of¢ Chhse’s lind, shanty and all, n.r’mnst the mll of

- Chuse, which will hardly be contended v

Agmn, the mortguoe i8 upon an undwided tnterest in the corn,
still in the field and unharvested; while, plainly, by the contract,
Winn’s title, when it should enure, was to be to the divided Izalf
which would remain, after Chase had received the other half, A
mortgage cannot apply to goods not in existence or capable of being
identified at the time it is made ; nor to after purchased goods.

Parsons on contract ; /- 4 d
Note C, Barnard vs. Eaton, 2 Cush. 294 ;
Rhines vs. Phelps, 8 Gilman, 455.
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So, the goods mortgaged must be described and set forth on the
Justices docket, and must remain with the mortgagor and ¢n statu
quo, according to the terms of the mortgage.

Purp, Staty 1, 186-7; 18 TIL. 396, (Davis vs. Ransom &:al.)
, Till divided. and Winn's part. set off, or left to him, this could
< pinfy Bigy A SRR : '

_ 2d, Winn's interest in this corn, under his contract with. Chase, was
goupled with a personal trust and confidence and could not be trans-
forred to another, or the performanee of thetrust delegated, without
the consent of Chase, And of the: exact terms of this contract -
defendants had notice when they took their mortgage. Their at-
tempt therefore to substitute themselves for ‘Winn, against the con- -
gant of ‘Chase, was a mere ‘intrusion which could confer no right
upon them, as against Chase, A personal trust or confidence can-

not be delegated, : e < e

Story on agenay, sec's 12, 14, 29, 34 & 108.

8d. Even as against Winn, defendants had no right ta the corn when
they taok it, By the mortgage Winn was to retain possession till
default in payment of the note.. The note Was not due, and non
constat, but thut he would have paid it at maturity,

or had apy other contingency arisen to. justify their interfer-

ende with the property. The tio. loads of ofher corn embraced
in this mortgage which Winy did sell, he sold at their insti-
gation and they could not ‘therefore complain. Besides, they had
already seized, under color of this same mortgage, other property
mare than sufficient to.caver the whole debs,
4th. But granting.defendants’ right ta gubstitute themselves for Winn
an_d\honiplete his contracs, their offer to do.so was insufficient.. The
contract was to deliver one-half at Langdon " Station, or Chase's
regidence, ny Chase might eleet. The notice served on Chase and
read in evidence, against the objection of plaintiff, proposed to-deli-
ver at Langan depot, and no ‘where else. Waiving this,-however,
their offer caqlé too late. They had, already, without his knowl-
edge or consent, but violently and surreptitiously: entered. upon
Ohase's premises, divided in their own way and carried off what
they claimed as their part, and Chase was not bound:afterwards to
accopt at their hands, and ypon their statemeat, what was left, as a
satisfactory falfillment of his contract with Winn, ~ But this the in-
structions of the Court expressly direct the jury to find.
5th. To be yalid, a chattel mortgage must be acknowledged by the
mortgagor before a. justice of the digtrict in which he resides.
.Purple's Statute, 1, 186-7. This was not shown to have been
done, -
6th. The modification of plaintiff’s 4th instruction, and refusal of the
‘Qourt to give Nos. 7, 8, 9, were errors for which the judgment
should be reversed. So the instructions given for defendants below
are not law, are inapplicable to the evidence, and calculated to mis-
lead the jury. \
Tth. ”Tl_x.q verdict should have been set aside and a new trial granted.
J, . COOPER, ¥
For Plaintiff in Error,
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STATE. OF ILLINOIS—THIRD' GRAND- DIVISION.
Suprome Oourt therbof April torm, 1860:

D SR )

HENRY L CHASE " '
W8y 4 -
'ALEXANDER McDONNELL,
AND JOHN NELSON ;

POINTS MADE BY PLAINTIFF IN ERROR

1st. The note of. Wmn and dcfendants to Smlth nnd chattel mort-
-gage madeé by Winn to defendants; offered to show title im;defend-
apts, weré funproper] y admitted in: evxdence.

" Wian, ‘hinsself; ‘hadino’ tlﬂe 'to. ‘the' corn’ in questlod and’could
~\phiss Honerttdetentlirits, swhen’ the mortgn,ue was ‘made, He had'a
contract with Chase, and mothing more; ~which being a mere chose
#h aution, Wis not: asugnable u,t luw, and of course, not the subJect
‘of & c‘mttel mort;gaoq : ¥

' ‘,.r_. 0T r lPu.rsons on. Contracts/192
..... e
' Frther: To ‘entitle  ‘man to sell or mortgage goods, ‘he.must

~himself « own: them: at the time. By the' terms. of his .contract,

‘ag iproved, ‘Winn’s title'to any part of ‘this corn ‘was only'to acerue
‘after. full complzame on‘his part; Performance’by him ivaa clear-
1ya condition precedent. "The mortgage, therefore, béing made not
only ibefore such performance, 'but before 'it'was practicable, the

orn ;not ‘being then xipe and fitito: harvesv, o - title could or did

‘pass-by it.. -

Besides, if Wmn had the rlght, to mortgage this interest, it m)ght
have been seized on execution, or he might have.sold to whom he
pleased the next. day and, pu the pl}rchaser in possession, not.only
" of ‘the ¢ corn, “But of  Chase’ 8. 1and shanty and all agalnsb the will of
_ Chase, which will hardly be .contended. :

.Again, the mortgage is uponan undivided interest in the corn,
still in the field and unharvested: while, plainly, by the contract,
‘Winn's title, when it should enure, was to be to the divided half
which would remain, after Chase had received the other half. A
mortgage cannot'apply to goods not in existence or capable of being
1dent1.ﬁed at.the time.itis made; nor to after purchased goods.

Parsons on contract ; / 4(5 »é{' =

Note ¢, Barnard vs. Eaton, 2 Cush. 294 ;
Rhines vs. Phelps, 3 Gilman, 455.
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So, the goods mortgaged must be described and set forth on the
Justices docket, and must remain with the mortgagor and in:statu
quo, according to the terms of the mortgage.

Purp. Stat. 1, 186-7; 18 IIl. 396, (Davis vs. Ransom &:al.)

Till divided and Wmns p&rt get off, or left to him, this could .
mot be.

2d, - 'Win's interest in tlns corn, "undet his conti udt avith . Chase, was-
coupled with a personal trust and confidence and could not be trans-
ferred to another, or the performanee of the trust delegated tvithout
the consent of Chase. And-of the exact terms of this contract
defendants had notice when they took their mortgage. Their at-
tempt therefore to substitute themselves for Winn, against the con-
sent of Chase, was a 'mere intrusion which could confer no right
upon: theém, as against Chase.”: A;p‘ersfonal trust or conﬁdence can-

not beé delegated.. Al §
Story on agency, sec’s 12, 14, 29,34 & 108.

3d. Even as zwn.mst Winn, ‘doferidants had no rm‘nl: to: tlle dorn when

- theyltook it.. - By'the. mortgage Winn-was to,retain, possession till

default in paymont of the: note.. , The ‘note :was not due, | and non,
conatat, bus that: he would:have pmd it: at: maturity. :

Nor had, any; other contdngency arisen to Justlfy their mtprfer
ence " with che pno er y Thet 0 ‘lohds“of other corn ernbra,ded
in tl‘n‘al 'n‘xo‘l;guge Which VVlﬁn‘ tid™gell; He ‘sold" at'thelr -insti-
gatlon and" r.hey could ot therefore': complnm Besides, ! “they ‘had
already selzed under- color of ‘this""samie mortgage;: other property
more thai eu{ﬁctent ‘to caver the whole debt.

4th., But granting. defend.mts right to substitute themselves for Winn
and complete his contract, their offer to do so was msuﬂiclent The
contrack. was to deliver one-hialf" at’ Langdon ‘Station, ‘or Chase's
residence, as Chase mlght eleet.” " The notice - servedon (Chase ind .
rend in evidence, against the obJectxon of plmntlﬁ' “proposed:to’ deh
ver at Langan depot ‘and no where elsé. * Waiving this, however,
then oﬂ'er came’ t0o lu,te. They hn.d, ‘already,’ without "his “knowl- -
edge or consent bub v1olently o.nd surreptltlously entered upon

suttsfachory fulﬁllment of. his contract with. Winn.. Bnt thls the in-
structions of the Court expressly direct the. jury. to find.

5th, To'be valid, a chattel -mortgage must -be ucknowledged by the
morigagor before a:jnstice of- the district in which he resides,

Purple’s Statute, 1, 136-7 ThlS Was not. shown to lmve been

done. -

6th. The madification of pl'untlﬂ"s 4th 1nstructlon, a.nd refusal of the
Court to give Nos. 7, 8, 9, were errors for whxch the judgment
should be roversed. So the instructions given for defendants below
- are not.lay, are mnpphca.ble to the evndence, and cu.lculuted to mis-

lead the jury.'
Tth. The verdict should have been set aside and a new trial granted.

- J. K. COOPER,
For Plaintiff in Error.
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ver at Langan depot ‘and no where elsé. * Waiving this, however,
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morigagor before a:jnstice of- the district in which he resides,

Purple’s Statute, 1, 136-7 ThlS Was not. shown to lmve been

done. -

6th. The madification of pl'untlﬂ"s 4th 1nstructlon, a.nd refusal of the
Court to give Nos. 7, 8, 9, were errors for whxch the judgment
should be roversed. So the instructions given for defendants below
- are not.lay, are mnpphca.ble to the evndence, and cu.lculuted to mis-

lead the jury.'
Tth. The verdict should have been set aside and a new trial granted.
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