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Job, upon all the right. title and interest of Field in certain nersonal puessentss
s .00y WPON GLC 12074000y S ria sonal p

SUPREME COURT, JANUARY TERM, 1860.

PEOPLE, use of WOODS, LOWERY & Co.,
vs.
ZEPHANIAM B. JOB, and others. }

The question in this case is as to the sufficiency of the declaration. It avers a levy b
1 Y Yy Dy

sureties are sued upon the alleged ground thdt he has failed to‘M’Eroig?:'rty to satisty~ . &
the debt. S

We admit that the current of the authorities is to the effect that 7n general a sherift A‘;
cannot contradict his return, except as to the ownership of property levied on, and some % '
few other cases.

Also, that where a sheriff’ in his return states the property to belong to the debtor, orthat ’
it was foundin his possession it is prima facie evidence of ownership in the defendant. .
The reason why the law raises this presumption in these cases is, because in the first in- H\j
stance the sherift has said it was defendant’s property ; and in the other he has set forth
the fact of the defendant’s possession from which the presumption of ownership arises.

In the case before the court, the sheriff has neither stated the property to belong to the :
detendant, and has expressly negatived that it was found in his possession. Hence no £
statement is made or fact shewn from which the presumption of title or ownership of the :
property in dispute in the defendant can arise; and consequently the averment should in
this case have been made that the defendant in the writ was the owner of all or some part
ot the property levied on. Without such averment, plaintiffs fail to show that they are
injured by the neglect of the sheriff to sell. The presumption of law is, that public offi-
cers do their duty. The words all the right, title and enterest, &c., can consist as well with
a case where there is no interest, as where there is an interest, and so we understand the
use of these words in conveyances. Ifone sells all his right, title and interest in lands,
and it turns out that he had no interest; he is not msponsib?e, for the fact was not incon
sistent with any thing that was stated.

All the cases we have met with are' where the levy states {he property to be the property
of the detendant in some form or other, or"where it states the property to\lge in the posses-

-

sto-of-tre-defordunt-fr-the-writ. —We-advertin this—conmeetionto—a mistike i the ab- — = |
stract of this case in respect to the statement that the property was found in the possession %
of Field, when in fact the contrary expressly appears in the-record. '
el T B 1 BILLINGS & GILLESPIE,
@ 3 for Defendants in Error.
Plaintiffs must show that they have sustained damage by the act of the sherift before
they can recover. Nash vs Whitney, 39 Maine 343-5.
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SUPREME COURT, JANUARY TERM, 1860.

N ———

PEOPLE, use of WOODS, LOWERY & Co.,
8.
ZEPHANIAH B. JOB, and others.

The question in this case is as to the sufficiency of the declaration. It avers a levy by
Job, upon all the right title and interest of Field in certain personal property. He and his
sureties are sued‘upon the alleged ground that he has failed to sell 1he property to satisfy
the debt.

We admit that the current of the authorities is to the effect that 72 general a sherift
cannot contradict his return, except as to the ownership of property levied on, and some
few other cases.

Also, that where a sheriff in his return states the property to belong o the debtor, orthat
it was foundin lis possession it is prima facie evidence ot ownersbip in the defendant.
The reason why the law raises this presumption in these cases is, because in the first in-
stance the sheriff has said it was defendant’s property ; and in the other he has set forth
the fact of the defendant’s possession from which the presumption of ownership arises.

In the case before the court, the sheriff has neither stated the property to belong to the
defendant, and has expressly negatived that it was found in his possession. Hence no
statement is made or factshewn from which the presumption of title or ownership of the
property in dispute in the defendant can arise; and consequently the averment should in
this case have been made that the defendant in the writ was the owner of all or some part
ot the property levied on. Without such averment, plaintiffs fail to show that they are
injured by the neglect of the sheriff to sell. The presumption of law is, that public offi-
cers do their duty. The words «ll the right, title and interest, &c., can consist as well with
a case where there is no interest, as where there is an interest, and so we understand the
use of these words in conveyances. Ifone sells all his right, title and interest in lands,
and it turns-out that he had no interest; he is not responsilﬁe, for the fact was not incon
sistent with any thing that was stated. o

All the cases we have met with are where the levy states ihe property to be the property
of the defendant in some form or other, or where it states the property to be in the posses-

3t endant-ir the-witt—Frentvertrtns—connection to~ @ s ake TEe Al

stract of this case in respect tothe statement that the property was found in the possession
of Field, when in fact the contrary éxpressly:appears in the record.
- ; BILLINGS & GILLESPIE,
for Defendants in Error.
Plaintiffs must show that they have sustained damage by the act of the sheriff before
they can recover. Nash vs Whitney, 89 Maine 843-5.
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